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PREFACE 

TO  THE  EIGHTEENTH  EDITION. 


In  preparing  the  Eighteenth  Edition  of  "  Snell's 
Equity"  we  have  not  found  it  necessary  or 
desirable  to  modify  tj^  gen^^mka^ngement  of 
a  book  so  familiar "  in-  -its  existing  shape  both 
to  the  practitioner  and  the  law  student. 

Such  alteration  as  we  have  made  has  been 
almost  entirely  in  the  way  of  incorporating  the 
changes  in  the  law  which  have  taken  place  since 
the  date  of  the  last  edition.  We  have  en- 
deavoured to  include  all  decided  cases  since 
that  date  involving  any  really  novel  point,  and 
to  embody  such  new  legislation  as  affects  the 
subject-matter  dealt  with.  Chiefly  important 
amongst  such  legislation  are  the  Registration 
of  Business  Names  Act,  1916,  dealt  with  in  the 
chapter  on  Partnership,  and  the  Trade  Marks 
Act,   1919,  which  is  dealt  with  in  the   chapter 

on    Injunctions ;    other    statutes    of    minor   and 
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incidental  importance  have  been  duly  noted  in 
their  appropriate  context. 

We  trust  that  the  present  edition  will  be 
found  to  deserve  the  favour  which  the  profession 
has  extended  to  its  predecessors. 

H.  G.  R. 
A.  a  F 
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PRINCIPLES  OF   EQUITY. 


CHAPTER  I. 

THE  NATURE,  ORIGIN,  AND  HISTORY  OF  EQUITY . 

The  term  equity  is  used  in  various  senses.    In  its  popular  Equity,  in 
sense  it  is  practically  equivalent  to  natural  justice.     But  its  technical 
it  would  be  a  great  mistake  to  suppose  that  equity,  as  wide  than 
administered   in   the   Courts,  embraces  a  jurisdiction  as  natural 
wide  and  extensive  as  that  which  would  result  from  carry-  justice, 
ing  into  operation  all  the  pTinciples  of  natural  justice. 
There  are  many  matters  of  natural  justice  wholly  unpro- 
vided for,  from  the  difficulty  of  framing  any  general  rules 
to  meet  them,  and  from  the  doubtful  nature  of  the  policy 
of  attempting  to  give  a  legal  sanction  to  duties  of  imper- 
fect obligation,   such  as  charity,   gratitude,   and   kind- 
ness (a).    A  large  proportion,  therefore,  of  natural  justice, 
in  its  widest  sense,  cannot    be   judicially  enforced,  but 
must  be  left  to  the  conscience  of  each  individual. 

The  field  of  equity,  in  its  technical  sense,  is  still  further  Moat  of  the 
narrowed  by  the  fact  that  it  does  not  include  nearly  the  judicially 
whole  of  that  portion  of  natural  justice  which  is  capable  pri^oMea^ 
of  being  enforced  by  legal  sanctions  and  administered  by,  of  natural 
legal  tribunals.     The  greater  part  of  that  portion  is  em-  J"^?j°?.  , . 
bodied  in  the  rules  of  the  common  law  and  in  the  statute  ^■^^g  common 
law.     The  common  law  system  is,  in  the  main,  as  much  law  and 
founded  on  the  basis  of  natural  justice  and  good  conscience  statute. 
as  is  our  equity  system;  if  it  has  fallen  short  in  its  opera- 

(a)  story's  Equity  Jurisprudence,  sects.   1,  2. 


Definition 
vf  equity. 


THE  PRINCIPLES  OF  EQUITY. 

tion,  its  failure  is  rather  to  be  attributed  to  the  defects  in 
the  mode  of  administering'  its  principles  than  to  any- 
inherent  -weakness  or  deficiency  of  those  puinciples  them- 
selves. Statute  law,  also,  must  be  regurded  as  embodying 
and  giving  legal  sanction  to  many  of  those  principles  of 
natural  justice,  which,  though  capable  of  being  adminis- 
tered by  Courts  of  Law,  have  not  been  so  administered. 

Equity  then,  in  its  technical  sense,  may  be  defined  as 
that  portion  of  natural  justice  which,  thou_gh  of  such  a 
nature  as  properly  to  admit  of  being  judicially  enforced; 
was,  from  circumstances  hereafter  to  be  noticed,  omitted! 
to  be  enforced  by  the  Common  Law  Courts. — an  omission 
which  was  supplied  by  the  Court  of  Chancery,.  In  short, 
the  w'hole  distinction  betwfeen  .equity  and  law  may  be  said' 
to  be  not  so  mtich  a  miatter  of  substance  or  principle  as  of 
form  and  history. 


Its  origin 
generally. 


Sir  Henry  Maine  has  pointed  out  (b)  that  in  progressive 
societies  social  necessities  and  social,  opinion  are  always 
more  or  less  in  advance  of  law,  and  that  the  three  instru- 
mentalities by  Vhich  the  gulf  between  the  two  is  narrowed 
are  legal  fictions,  equity,  and  legislation.  When  law 
becomes  fixed,  it  is  adapted  to  the  new  wants  of  society 
first  by  legal  fictions,  next  by  the  growth  of  a  fresh  body 
of  rules  by  the  side  of  the  original  law,  founded  on  dis- 
tinct principles,  and  claiming  to  supersede  the  law  in 
virtue  of  a  superior  sanctity  inherent  in  those  principlesi 
(this  is  equity),  and  finally  by  legislation. 


Origin  in 
England. 


In  England  the  common  law  had  become  a  fixed  system 
by  the  time  of  Edward'  I.  Legal  fictions,  such  as  the  fic- 
tion that  judges  merely  declare  the  law,  whereas  in  truth 
in  deciding  new  cases  they  insensibly  change  it,  did  some- 
thing to  prevent  the  common  law  ftom  becoming  too  rigid. 
But  it  was  not  enough.  A  quicker  method  of  improving 
and  extending  the  law  was  required,  and  it  was  found, 
not  in  legislation,  which  was  a  far  more  difficult  matter 
in  those  days  than  now,  but  in  the  extraordinary  juris- 
diction of  the  Chancellor. 


(6)  In   his   "  Ancient   Law,''   Chap.    2. 
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The  common  law  appeaiis  to  have  been  diefioient  in  three  The  defects 
respects.     In  the  first  place,  every  action  in  the  Common  of  the  common 
Law  Courts — the  King's  Bench,  the  Court  of  Common  ^^' 
Ploas,   and   the    Exchequer — had   to   be    started   by    an  wrongs'un- 
original  writ  in  a  particular  form',  issued  out  of  the  Chan-  redressed, 
loery.    If  the  plaintiff's  claim  oould  not  be  brought  within 
one  of  the  established  formfe,  he  oould  not  sue.     Conse- 
quently many  wrongs  which  were  capable  of  being  and 
ought  to  have  been  redressed  by  the  Courts,  went  un- 
redressed.    The  statute  "In   0.ons%rMU   easu"  partially  isEdw.  i, 
remedied  this  injustice  by  authorising  the  clerks  in  Chan-  "***•  ^'  "•  ^*- 
■eery  to  frame  new  Writs  to  mieet  cases  similar  to  those 
for  which  original  writs  already  existed;  but  it  failed  to 
provide  a  oomplete  reimedy,  partlj  because  it  did  not 
authorise  an  entirely  new  departure  from  the  old  writs, 
and  partly  because  the  clerks  were  slow  to  frame  new 
writs  and  the  judges  quick  to  quash  any  they  did  framte. 

In  the  second  place,  the  relief  given  by  the  Common  (ii)  Inade- 
Law  Courts  was  often  most  inadequate.  For  breach  of  q'^^'Oyof 
•contract  or  for  a  tort  the  only  remedy  which  the  plaintiff  ^^"^^  ^' 
•could  obtain  was  the  payment  of  damages.  Specific  per- 
formance of  a  contract,  an  injunction  to  restrain,  or  stay 
the  repetition  of,  an  injury,  the  appointment  of  a  receiver 
to  prevent  a  defendant  from  destroying  or  parting  with 
property  during  the  interval  between  the  institution  of 
proceedings  and  the  trial  of  the  action,  an  order  for  an 
account — these,  and  many  other  remedies  which  are  often 
absolutely  necessary,  to  ensure  complete  justice  being  done 
to  the  plaintiff,  were  almost  unknown  to  the  Comtoon  Law 
Courts.  Nor  did  those  Courts  always  do  justice  to  the 
■defendant.  A  plaintiff,  on  proof  of  an  infringement  of 
his  legal  right,  was  entitled  to  a  general  and  unqualified 
.judgment  against  the  defendant,  regardless  of  the  circum- 
stances of  the  infringement  and  his  own  conduct. 

In  the  third  place,  the  procedure  in  the  Common  Law  (iii)  Defective 
■Courts  was  defective,  especially  in  not  compelling  or  even  procedure, 
allowing  a  defendant  to  give  evidence,  and  in  limiting 
the  inquiry  to  the  parties  to  the  action,  however  great  an 
interest  other  persons  might  have  in  the  result  of  the 
■action. 

1(2) 


THE  PRINCIPLES  OF  EQUITY. 


Disaatufied 
■aitora  peti- 
tion the  Kingf, 
who  refers 
petitions  to 
Chancellor. 


Such  were  some  of  the  defects  of  the  oommon  law,  and 
many  others  might  be  mentioned.  Naturally,  suitors  were 
dissatisfied  with  the  justice  to  be  obtained  from  the  Courts 
of  Law.  And  tiere  was  yet  a  more  powerful  cause  for 
dissatisfaction.  Even  where  an  adequate  legal  remedy 
for  a  wrong  existed,  it  was  often  impossible  for  the  plain- 
tiff to  obtain  it,  owing,  perhaps,  to  his  own  weakness  and 
his  opponent's  strength,  to  his  own  poverty  and  his 
opponent's  wealth.  A  rich  or  powerful  defendant  might 
bribe  or  intimidate  the  3ury(c).  This  dissatisfaction 
found  expression  in  frequent  petitions  to  the  King  as 
the  fountain  of  justice.  It  became  the  practice  to  refer 
such  petitions  to  the  Chancellor,  with  a  direction  to  see 
that  the  petitioner  had  his  legal  rembdy,  or,  5f  none 
existed,  then  such  remfedy  as  seemed  just  to  the  Chan- 
cellor in  the  particular  circumstances  of  the  case. 


Chancellor's 
jnrisdiction 
beconxes 
independent, 


bnt  confined 
to  matters 
unprovided 
for  by 
common  law. 


In  the  twenty-second  year  of  Edward  III.  a  proclama- 
tion was  made  by  the  King  to  the  effect  that  all  petitions, 
"  whether  relating  to  the  common  law  of  our  kingdom  or 
to  our  special  grace,"  should  be  presented  in  the  first 
instance  to  the  Chancellor,  and  not  to  the  King.  From 
this  time,  then,  the  Chaneellor  exercised  an  independent 
jurisdiction,  which  was  at  first  twofold.  (1)  He  ad- 
ministered legal  relief  when  the  plaintiff  for  some  reason 
could  not  obtain  it.  (2'  He  gave  equitable  relief  whaa 
the  common  law  failed  to  supply  a  remedy.  But  the 
jealousy  of  the  Common  Law  Courts,  and  Parliament's 
growing  love  of  liberty,  soon  deprived  the  Chancellor  of 
the  first  branch  of  his  jurisdiction.  As  Professor  Mait- 
land  puts  it,  "  the  Chancellor  is  ^-amed  off  the  field  of 
common  law  '  ^d^ .  He  is  not  allowed  to  interfere  where 
a  complete  remedy  exists  in  the  Common  Law  Courts,  and 
is  confined  to  cases  for  which  common  law  had  made  no 
provision  or  an  incomplete  one.  But  this  loss  was  counter- 
balanced by  the  growth  of  his  equitable  jurisdiction, 
mainly  through  the  introduction  and  increasing  popularity 
of  uses  and  trusts  which  the  Common  Law  Courts  refused 
to  recognise,  and  which  consequently  fell  to  be  enforced 
by  the  Chancellor. 


(c)  Maitland's  Lectores  on  Eqaity,  p.   4. 

(d)  Ibid.  p.  6. 
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At  first,  tJie  various  Chaucelloi-s  appear  to  have  acted  Equity  at  first 
on  no  deajly-settled  principles  in  determining  whetJier  imsystematic. 
to  gi-ant  or  refuse  relief,  or  in  decidino;  what  relief  to  give. 
They  were  unfettei-ed  by  fixed  rules  or  strict  procedure. 
The  injui>6d  party  was  not  oompelled,  as  at  common  law, 
to  bring  his  claim  within  the  four  comei's  of  an  original 
-writ.  Proceedings  wei-e  started  by  a  petition,  or  "bill," 
in  which  the  grounds  of  complaint  were  set  out.  There- 
upon, if  there  appeai-ed  to  be  good  grounds  for  complaint, 
a  mbpcena  was  issued  summoning  the  pei-son  complained 
of  to  appear  before  the  Chancellor,  who,  having  heard  his 
ans'wer,  made  such  order  as  he  thought  fair  in  the  circum- 
stances. Naturally,  thei-efore,  there  was  little  unifonnity 
in  equity  in  the  early  days  of  the  Court  of  Chancery.  As 
Selden  says  in  his  Table  Talk:  "For  law  we  have  a 
measure,  and  know  what  to  trust  to.  Equity  is  according 
to  the  conscience  of  him  that  is  Chancellor;  and  as  that 
is  larger,  or  narrower,  so  is  equity  'Tis  all  one  as  if  they 
■should  make  the  standai-d  for  the  measure  the  Chancellor's 
foot.  What  an  uncertain  measure  would  that  be!  One 
"Chancellor  ha«  a  long  foot;  another  a  short  foot;  a  third 
an  indifferent  foot.  It  is  the  same  thing  with  the  Chan- 
■oellor's  conscience."  "And  though  this  reproach  cannot 
be  fairly  brought  against  modern  equity,  yet  equity  as 
now  administered  in  the  Courts  shows  many  signs  of  its 
haphazard  origin.  It  is  essentially  fragmentary.  The 
«tudent  who  expects  to  find  it  a  complete  and  self-sufficient 
system  will  be  grievously  disappointed.  As  Professor 
Maitland  has  pointed  out  (c),  equity  must  be  regarded  as 
■supplementary  law,  as  a  sort  of  appendix  or  gloss  added 
to  our  code,  at  every  point  presupposing  the  existence  of 
■common  law. 

Such  was,  in  brief  outline,  the  origin  of  equity.    It  is  Subseqaent 
impossible  here  to  trace  the  history  of  the  Court  of  Chan-  ^.J^^^*** 
*^i'y  (/)•     Shortly,  it  may  be  stated  that  from  the  reign  chauceiy. 
of  Henry  VI.,  the  jurisdiction  of  the  Court  constantly 
increased,  especially  during  the  Chancellorship  of  Cardinal 
Wolsey:  that  the  protracted  controversy  between  the  Court 

(e)  Leotares  on  Equity,  Lecture  II. 

(.0  Tbe  student  will  find  excellent  summaries  of  its  history  in 
Ashburner's  Equity,  and  Maitland's  Leoturee  on  Equity.  For  more 
complete  accounts,  reference  shonld  be  made  to  Story's  or  Spenoe's 
Equity  Jurisprudence,  or  Kerly's  History  of  Equity. 
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of  Chancery  and  the  Ctourts  of  common  law,  which  arose- 
from  the  Chancellor's  interference  with  the  judgments  of 
the  latter  Courts,  and  which  came  to  a  head  when  Lord 
Coke  was  Lord  Chief  Justice,  and  Lord  Ellesmere  Lord 
Chancellor,  was  decided  by  James  I.  in  favour  of  the 
Court  of  Chancery;  and  that  a  new  charaxjter  was  given 
to  the  Court  in  the  reign  of  Charles  II .  by  Lord  Notting- 
ham, who  has  been  styled  "  the  father  of  equity,"  owing  tO' 
his  having  laid  the  foundations  of  a  system  of  definite- 
rules  on  which  his  successors,  especially  Lord  Hardwicke,. 
built  up  the  elaborate  structure  of  modern  equity .  After 
the  time  of  Lord  Nottingham',  the  Court  of  Chancery 
acted  on  strict  rules  and  precedents,  and  the  words  of 
Selden  quoted  above  cannot  justly  be  applied  to  the  Court 
in  the  last  two  hundred  years  of  its  existence  before  its. 
abolition  by  the  Judicature  Act,  1873. 


CHAPTEK  II. 

THE   JUDICATURE  ACTS. 

At  the  time  of  the  passingi  of  the  Judicature  Act  in  1873  Two  distinct 
there  were  two  distinct  systems  of  justice  ad'ministered  v-^f*®™j  ^. 
by  our  Courts.  The  Courts  of  Queen's  Bench,  Com'mon  oature  Acts. 
Pleas,  and  Exchequer  acted  on  the  principles  of  the 
common  law,  the  Court  of  Chancery  on  the  principles  of 
equity.  Naturally,  this  gave  rise  to  grave  inconveniences. 
A  Commission  appointed  in  1850  reported  that  the  mis- 
chiefs which  arose  from  the  system'  of  several  distinct 
Courts  proceeding  on  distinct  and,  in  some  cases,  antago- 
nistic principles,  were  extensive  and  deep  rooted.  In 
many  cases,  parties  in  the  course  of  the  samte  litigation 
were  driven  backwards  and  fo'rwards  from  Courts  of  Law 
to  Courts  of  Equity,  and  from'  Courts  of  Equity  to  Courts 
of  Law.  No  Court  had  full  power  to  grant  complete  relief 
in  all  cases.  The  Com'mon  Law  Courts  had  no  power  to 
order  specific  performance,  and  only  a  very  limited  power 
of  granting  injunctions,  while  the  Court  of  Chancery  could 
not,  as  a  rule,  give  damages.  A  plaintiff  who  had  ob- 
tained a  judgement  in  his  favour  in  a  Court  of  Law  might 
be  prevented  by  a  "common  injunction"  from  the  Court 
of  Chancery  from  enforcing  it,  because  in  the  opinion  of 
the  latter  Court  he  had  obtained  it  unfairly.  Legislation 
had,  it  is  true,  remedied  somie  -of  these  evils  before  the 
Judicature  Acts  were  passed.  Thus,  the  Chancery 
Amendment  Act,1858  (-a),  commonly  called  Lord  Cairns' 
Act,  had  given  the  Court  of  Chancery  power  to  award 
damages  either  instead  of,  or  in  addition  to,  an  injunction 
or  specific  performance.  And  a  limited  power  of  granting 
injunctions  had  been  conferred  on  the  Common  Law  Courts 
by  s.  79  of  the  Comlmon  Law  Procedure  Act,  1854  (6). 
But  it  remained  for  the  Judicature  Acts  to  fuse  the  ad- 


(a)  21  &  22  Vict.  c.  27. 
(4)  17  &  18  Vict.  e.  125. 
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ministration  lof  the  two  systems,  and  to  abolish  wholly 
any  possibility  of  a  direct  conflict  between  them. 

One  Supreme  ijij^g  ^ay  in  which  the  Judicature  Act,  1873  (c),  pro- 
S^rinK  ceeded  to  carry  out  this  purpose  wa^  to  amalgamate  all 
both  law  and  the  Superior  Courts  into  one  Supreme  Court  o±  Judica- 
equity  estab-  ^.^^.g  divided  into  the  High  Court  and  the  Court  of, 
Sature  Appeal.  The  Courts  of  Common  Law,  Queen's  Bench, 
AotB.  Exchequer,  and  Comtoon  Pleas,  and  the  Court  of  Chan- 

cery were  all  swaUowed  up  by  the  High  Court,  and  this 
Court  and  the  Court  of  Appeal  were  directed  to  ad- 
'  minister  hoth  law  and  equity.  Instead,  therefore,  of 
different  Courts  administering  different  systems,  _  the 
Judicature  Acts  established  one  Supreme  Court  adminis- 
tering both  law  and  equity . 

Foreonveni-  It  is  true  that,  for  the  more  convenient  despatch  of 
ence^Tided  ijusiness,  the  High  Court  is  split  up  into  Divisions,  ajid 
mtoJJmsionB.  ^^  ^^^  ^^  ^^^  equitable  matters  dealt  with  by  the  old 
Court  of  Chancery  are  assigned  to  the  Chancery  Division, 
and  that  the  King's  Bench  Division  mostly  deals  with 
matters  ,which  formerly  came  before  the  Common  Lay 
Courts;  but  this  separation  is  for  convenience  only,  since 
it  is  provided  by  s.  24  of  the  Judicature  Act,  1873,  that 
every  judge  of  every  Division  is  to  recognise  equitably 
claims,  estates,  rights,  and  defences,  and  to  give  the  sa;me 
relief  to  both  plaintiff  and  defendant  as  the  Court  of 
Chancery  would  have  done  before  the  Act,  and  that,  sub- 
ject to  the  supremacy  of  equity,  every  judge  is  to  recog- 
nise and  'give  effect  also  tio  all  legal  claims,  demands, 
estates,  titles,  rights,  duties,  obligations,  and  liabilities, 
so  that,  as  far  as  possible,  all  matters  in  controversy 
between  the  parties  may  be  completely  and  finally  deter- 
mined, and  all  multiplicity  of  legal  proceedings  avoided. 

Common  The  same  section  abolished  the  common  injunction  by 

jniunctions      -providing  that  no  cause  or  proceeding  at  any  time  pend- 
abolished.         -jjg  -j^  ^jjg  jj-gj^  Q^^j.^.  ^  Justice,  or  before  the  Court  of 

Appeal,  shall  be  restrained  by  prohibition  or  injunction, 
but  every  matter  of  equity  on  which  an  injunction  against 
the  prosecution  of  any  such  cause  or  proceeding  might 

(c)  36  &  37  Vict.  c.  66.    Amended  in  1875  and  frequently  since. 


THE  JDDICATUKE  ACTS.  9 

liave  been  obtained  before  the  Aot  may  be  relied  on  by 
■way  of  defence  thereto,  and  nothing  in  the  Act  is  to  pre- 
vent either  the  High  Court  or  the  Court  of  Appeal  from 
directing  a  stay  of  proceedings  in  any  matter  pending 
before  it,  if  it  shall  think  fit,  on  the  application  of  any 
person  who  before  the  Act  could  have  obtained  an  injunc- 
tion from  the  Court  of  Chancery  (d) . 

The  24th  section  of  the  Act  of  1873  having  thus  fused  Where  equity 
the  administration  of  law  and  equity,  the  25th  section  ^^  ^^  9°^'. 
proceeded  to  provide  for  the  prevalence  of  the  equity  over  to'prff^/  " 
the  legal  rule  in  cases  where  the  two  were  different,  and 
after  dealing  with  several  special  cases,  concluded  with  |a 
general  enactment  that  "  in  all  matters  not  hereinbefore 
particularly  mentioned,  in  which  there  is  any  conflict 
between  the  rules  of  equity  and  the  rules  of  oom'mOn  law 
with  reference  to  the  same  matter,  the   rules   of  equity 
shall  prevail."    The  effect  of  this  enactment  may  beillus-  Illustration 
trated  by  the  case  of  Walsh  v.  Lonsdale  (e).    There  Lons-  i"  WOshy. 
dale  agreed  in  writing  to  grant  a  seven  years'  lease  of  a       '  "  ' 
mill  to  Walsh  at  a  rent  payable  in  advance.  Walsh  entered 
into  possession  without  any  lease  having  been  granted, 
and  paid  his  rent  quarterly,  but  not  in  advance.     Subse- 
quently Lonsdale  demanded  the  rent  in  advance,  and  on 
Walsh  refusing  to  pay  put  in  a  distress.     Walsh  applied 
for  an  injunction  to  stop  the  distress,  on  the  ground  that 
be  was,  at  law,  a  tenant  from  year  to  year,  at  a  rent  not 
payable  in  advance,  and,  therefore,  the  legal  remedy  of 
■distress  was  not  open  to  Lonsdale.     The  Court  of  Appeal 
■decided,  however,  that  Walsh  held  on  the  same  terms  as 
if  a  lease  had  been  granted,  since  the  agreement  was  one 
of  which  the  Court  would  order  specific  performance. 
"There    are   not,"  said    Jessel,  M.E,.,  "two   estates    as 
there  were  formerly,  one  estate  at  common  law  by  reason 
■of  the  payment  of  rent  from  year  to  year,  and  an  estate 
in  equity  under  the  agreement.     There  is  only  one  Court, 
and  the  equity  rules  prevail  in  it." 

Another   illustration   of   the   effect   of   the   section   is  and  Joh  y. 
afforded  by  Jo6  v.  Job  (/),  where  the  question  was  whether  ^°^- 

(cT)  See  post.  Chap.  XXXVI. 

(e)  (1882),  21  C.  D.  9.  See  also  Swain  v.  Ayres  (1888),  21 
Q.  B.  D.  289;  Lowther  v.  Heaver  (1889),  41  Ch.  D.  248;  Foster  v. 
Reeves,  1892,  2  Q.  B.  25.5;  Manchester  Brewery  v.  Coombs,  1901, 
3  Ch.  608.  (/)  (1877),  6  O.  D.  562. 
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an  executor  is  liable  for  the  assets  of  a  testator  whicli 
have  oome  into  his  hands,  and'  have  afterwrards  been  lost 
to  the  estate  without  his  fault.  At  la^w  the  executor  used 
to  be  liable,  but  it  was  held  that  the  equitable  rule  is. 
now  the  rule  of  law  also,  so  that  the  executor  must  ba- 
considered  a  gratuitous  bailee,  and  cannot  be  charged  witli 
the  loss  unless  caused  by  his  wilful  default. 

The  section  ggct.  25,  however,  only  applies  to  principles,  and  not 

apply'^to  to  practice.     Where  there   was  a  difference,  before   the- 

practice;  Judicature  Acts,  in  the  practice  of  the  two  Courts,  the- 

nor  has  it  more  oonvenient  practice  is  now  followed  (_g) .     Nor  has. 

abolished  the  the  section  abolished   the  distinction  between   legal   and 

difference  equitable  rights,  or  between  legal  and  equitable  remedies, 

and  equitaWe  The  question  whether  a  right  is  one  which  was  formerly 

rights  and  recognised  at  law,  or  only  in  equity,  is  stiU  of  very  great 

remedies.  practical  importance. 

Thus,  a  person  who  acquires  the  legal  interest  in  pro- 
perty for  value  and  without  notice  of  another  person's, 
equitable  interest  therein,  takes  free  from  that  equitable- 
interest;  but  had  he  merely  acquired  an  equitable  interest,, 
he  would  have  been  subject  to  the  prior  equitable  interest,, 
in  spite  of  the  fact  that  he  had  no  notice,  actual  or  con- 
structive, of  its  existence  and  that  he  gave  value.  Accord- 
ingly, it  was  held  in  Joseph  v.  Li/ons  (h),  and  Hollas  v. 
Robinson  (i),  that  a  grantee  of  a  bill  of  sale  which  was. 
made  to  cover  after-acquired  chattels  (in  days  before  the 
Bills  of  Sale  Act,  1882,  which,  in  effect,  invalidates  a  bill 
of  sale  by  way  of  mortgiage  of  after-acquired  chattels)  had 
no  right  to  the  after -acquired  chattels  against  a  third  per- 
son to  whom  the  grantor  had  transferred  them'  after  they 
had  come  into  his  possession.  Before  the  Judicature  Acts„ 
after-acquired  chattels  could  not  be  assigned  at  law,  and, 
therefore,  the  grantee's  title  was  merely  equitable,  and  it 
was  not  turned  by  those  Acts  into  a  legal  title. 

As  another  illustration  of  this  important  limitation  oil 
the  effect  of  the  Judicature  Acts  may  be  taken  the  case  of  a 
contract  for  the  sale  of  land  which  contains  stringent  con- 
ditions restricting  the  purchaser's  right  to  inquire  into  the- 

{g)  Newbiggin  Gas  Co.   v.   Armstroiiq   (1879),  13   Oh.   D.  310. 

(A)  (1884),  15  Q.  B.  D.  280. 

(0  (1885),  15  Q.  B,  D.  288.  .; 
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title.  If  these  conditions  are  unfair,  if,  for  instance,  the 
vendor  stipulates  tliat  the  purchaser  shall  not  make  any 
inquiry  about  the  title  prior  to  a  certain  deed,  knowing 
■well  that  such  inquiry  would  disolose  a  fatal  defect  in 
the  title,  the  equitable  remedy  of  specific  performance  will 
be  refused  to  the  vender,  but  he  will  be  able  to  insist  on 
his  legal  right  to  forfeit  the  deposit  if  the  purchaser 
refuses  to  complete  the  contract  (fc) . 

What  the  Judicature  Acts  have  really  done  is  to  pro-  True  effect  of 
vide  for  the  administration  of  law  and  equity  in  the  same  ^^  Judiea- 
Courts,  and  for  the  recognition  by  those  Courts  of  both   ^^^    °  ' 
legal  land  equitable  rights,  remedies,  and  defences,  and 
for  the  submission  of  law  to  equity  where  they  were  pre- 
viously in  direct  conflict.    It  is  a  fusion  of  administration 
rather  than  of  principles.     The  two  stream^,  as  has  been 
well  said,  have  met,  ajid'  now  run  in  the  same  channel, 
but  their  waters  do  not  mix. 

It  was  usual,  before  the  passing  of  the  Judicature  Acts,  Former  divi- 
to  divide  the  jurisdiction  of  equity  by  reference  to  its  ^o^™*" 
relation  to  the  common  law,  and  to  clasisify  it  under  three  concurrent 
heads,  the  Exclusive,  the  Concurrent,  and  the  Auxiliary  and  Auxiliary 
Jurisdictions.     The  first  division  contained  those  cases  in  Jurisdictions, 
which  no  relief  at  all  was  afforded  by  the  Ctommon  Law 
Courts,  and  in  which,  therefore,  both  the  right  enforced 
and  the  remedy  granted  were  purely  equitable,  as  in  the 
case  of  breach  of  trust;  in  the  second  were  comprised  the 
cases  in  which  the  Common  Law  Courts  recognised  the 
right,  but  granted  no  complete  and   adequate  remedy, 
e.g.,  cases  of  specific  performance  and  injunction;  while 
under  the  third  head  were  grouped  the  cases  in  which  the 
Court  of  Chancery  merely  lent  its  aid,  as  by  compelling 
discovery,  towards  the  enforcement  of  a  legal  remedy  for 
a  legal  right  which,  owing  to  deficiency  of  administrative 
power  or  machinery,  the  Common  Law  Courts  were  unable 
practically  to  grant. 

This  division  of  the  subject,  howeVer,  is  rendered 
obsolete  by  the  Judicature  Acts,  which  have  abolished' 
altogether  the  auxiliary  jurisdiction,  a  party  to  an  action 
in  the  King's  Bench  Division  no  longer  needing  the  aid 

(A)  S-!  National  Provincial  Bank  of  Englatzd'  and  Marsh,  1895,  1 
Ch.  190;  Be  Scott  and  Alvare:,  1895,  2  Oh.  603. 
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Matters 
specially 
assigned  to 
the  Chancery 
Division. 


of  the  Chancery  Division  for  ajiy  purpose  whatever,  and 
converted  the  exclusive  jurisdiction  into  a  concurrent 
jurisdiction,  since  every  Division  of  the  High  Court  is  a 
Court  of  equity  as  well  as  of  law^.  For  convenience  of 
administration,  however,  the  'miatters  which  were  formerly 
dealt  with  hy  the  Court  of  Chancery  were,  by  s.  34  of 
the  Judicature  Act,  1873,  specially  assigned'  to  the  Chan- 
cery Division,  so  that  in  practice  equitable  matters  are 
usually  dealt  with  in  a  separate  Court. 

The   matters   so  assigned   to  the   Chancery   Division 
are:  — 

(1)  The    administration    of    the    estates    of    deceased 


(2) 

(3) 
(4) 
(5) 

(6) 
(7) 

(8) 


(9) 
(10) 


persons; 
The  dissolution  of  partnerships  and  the  taking  of 

partnership  or  other  accounts; 
The  redemption  or  foreolo8.ure  of  tabrtgiages; 
The  raising  of  portions,  or  other  charges  on  land; 
The  sale  and  distribution  of  the  proceeds  of  pro- 
perty subject  to  any  lien  or  charge; 
The  execution  of  trusts,  charitable  or  private; 
The  rectification,  or  setting  aside,  or  cancellation 

of  deeds  or  other  written  instruments; 
The   specific  performance   of   contracts    betweea 

vendors  and  purchasers  of  real  estates,  including 

contracts  for  leases; 
The  partition  or  sale  of  real  estates; 
The  wardship  of  infants,  and  the  care  of  infants' 

estates . 
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CHAPTER  III. 

THE    MAXIMS    OF    EQUITY. 

Although,  owing  to  its  hap'l^azard  origin,  equity  is  not  Mkxims  of 
a  complete  syjstem  (a),  y©t  there  are  certain  general  prin-  *l"i*7- 
ciples  on  wliioh  the  Court  of  Chancery  exercised  its  juris- 
diction. Many  of  these  have  been  embodied  in  the  so- 
called  maxims  of  equity.  No  logical  division  of  these 
maxims  is  possible.  The  maxims  do  not  cover  the  whole 
of  the  ground,  and,  moreover,  they  overlap,  one  maxim 
containing  by  iniplication  what  belongis  to  another. 
Indeed,  it  would  not  be  difficult  to  reduce  them  aU  under 
the  first  and  the  last,  "  Equity  "will  not  suffer  a  wrong  to 
be  without  a  remedy,"  and  "  Equity  acts  on  the  person." 
For  all  that,  each  merits  a  separate  consideration,  for 
each  embodies  some  peculiar  function  of  equity.  The 
twelve  maxims  are: — 

(1)  Equity  will  not  suffer  a  wrong  to  be  without  ia 

remedy; 

(2)  Equity  follows  the  law; 

(3)  Where  there  is  equal  equity,  the  law  shall  prevail; 

(4)  Wheire  there  are  equal  equities,  the  first  in  timfe 

shaU.  prevail;  • 

(6)  He  who  seeks  equity,  must  do  equity; 

(6)  He  who  comes  into  equity,  must  oome  with  clean 

hands; 

(7)  Delay  defeats  equities; 

(8)  Equality  is  equity; 

(9)  Equity  looks  to  the  intent,  rather  than  to  the 

form; 

(10)  Equity  looks  on  that  as  done,  which  ought  to  have 

been  done; 

(11)  Equity  imputes  an  intention  to  fulfil  an  obliga- 

tion; and 

(12)  Equity  acts  in  personam. 

(a)  See  ante,  p.  a. 
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(1)  Equity  (1)  Equitiij  will  not  suffer  a  wrong  to  be  without  a 

a  wrongto^be  ^^yi^edy  .—The  idea   expressed  'in   this   maxim— that   no 
■without  a 


remedy. 


the  maxim. 


wrong  should  be  allowed  to  go  unredressed  if  it  is  capable 
of  being  remedied  by  Courts  of  justice — really  under- 
lies the  whole  jurisdiction  of  equity.  As  already  ex- 
plained (6),  the  Common  Law  Courts  failed  to  remedy 
many  undoubted  wrongs,  and  this  failure  led  to  the  estab- 
Limitation  of  Hshment  of  the  Court  of  Chancery.  But  it  must  not  be 
supposed  that  every  moral  wrong  was  redressed  by  the 
Court  of  Chancery.  The  maxim  must  be  taken  as 
referring  to  rights  which  are  capable  of  being  judicially 
enforced,  but  were  not  enforced  at  common  law  owing  to 
some  technical  defect.  Its  meaning  can  be  hest  explained 
by  taking  a  few  examples  of  the  cases  in  which  the  Court 
has  acted  upon  it. 


Illustrations 
from — 
(a)  The 
enforcement 
of  trusts ; 


<b)The 
auxiliary 
jurisdiction  ; 


M.g.,  dis- 
covery ; 


It  was  on  this  maxim  that  the  Court  of  Chancery  based 
its  interference  to  enforce  uses  and  trusts.  Where  A. 
conveyed  land  to  B.,  to  hold  to  the  use  of,  or  on  trust  for, 
C,  before  the  Statute  of  Uses  C.  had  no  remedy  at  law 
if  B.  claimed  to  keep  the  benefit  of  the  land  to  himself. 
Yet  such  an  abuise  of  confidence  was  most  distinctly  a, 
wrong,  and  a  wrong  capable  of  being  easily  redressed  in 
a  Court  of  justice. 

Again,  to  this  maxim  may  be  traced  the  orig'in  of  the 
auxiliary  jurisdiction  of  the  Court  of  Chancery,  by  virtue 
of  which  suitors  at  law  were  aided  in  the  enforcement  of 
their  legal  rights.  Without  such  aid  these  rights  would 
often  •have  been  "wrongs  without  remediejs."  For  in- 
stance, it  was  often  necessary  for  a  plaintiff  in  a  common 
law  action  to  obtain  discovery  of  facts  resting  in  the 
knowledge  of  the  defendant,  or  of  deeds,  writingis,  or  other 
things  in  his  possession  or  power,  but  the  Common  Law 
Court  had  no  power  to  order  such  disdovery,  and  recourse 
was,  therefore,  had  to  the  Court  of  Chancery,  which 
assumed  jurisdiction  to  order  the  defendant  to  make  dis- 
covery on  his  oath.  This  jurisdiction,  it  may  be  men- 
tioned, was  at  one  time  thought  not  to  extend  to  actions 
of  ejectment,  for  it  was  said  that  a  plaintiff  in  ejectment 
must  recover  on  the  strength  of  his  own  title,  and  not  by, 
the  weakness  of  his  adversary.     But  in  LyeU  v.  Km- 


{b)  See  ante,  p.  3. 
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iiedy  (c),  the  House  of  Lords  decided  that  this  idea  was 
■erroneous,  and  that  the  plaintiff  in  an  action  for  the 
xeoovery  of  land  is  entitled  to  discovery  of  all  matters 
relevant  to  his  own,  and  not  to  the  defendant's  case.  It 
may  also  be  mentioned  that  the  rule  laid  down  in  the  old 
leading  case  of  Basset  v.  Noswortht/  (d),  to  the  effect  that 
a,  bond  fide  purcha/ser  without  notice  will  not  be  ordered 
to  give  discovery,  is,  in  effect,  overruled  by  the  Judicature 
Acts  (e),  under  which  discovery  can  be  obtained  in  any 
-Division  of  the  High  Court  (/). 

Another  very  good  illustration  is  to  be  found  in  the  or  the 
a,ppointment  of  a  receiver  by  way  of  equitable  execution,  appointi^ent 
If  a  successful  plaintiff  could  not  have  legal  executioai  by  way  of 
against  the  property  of  the  judgment  debtor  because  his  equitable 
interest  in  the  property  was  equitable  only,  e.ff.,  a:n  equity  6^6<"it'o°- 
■of  redemption,  the  Court  of  Chancery  interfered,   and 
gave  equitable  relief  in  the  nature  of  execution  by  the 
a.ppointment  of  a  receiver  (gf),  supplemented,  if  necessary, 
l)y  an  injunction  restraining  the  debtor  from  dealing  with 
the  property  (h) .    Since  the  Judicature  Acts,  the  appoint- 
ment of  a  receiver  can  be  obtained  in  any  Division  of 
the  High  Court,  but  a  receiver  will  not  be  appointed  if 
the  debtor  has  sufficient  other  property  which  can  be  made 
•available  for  satisfaction  of  the  debt  by  one  of  the  ordi- 
nary methods  of  execution,  or  'if  the  property  in  question 
ean  be  so  reached,  unleiss  there  are  special  circumstances 
making   the   appointment  "just  or  convenient"    within 
s.  25  (8)  of  the  Judicature  Act,  1873  (^);   nor  can  the 
plaintiff  have  equitable  execution  against  property  which 
•could  not,  in  any  circumstances,  have  been  taken  in  execu- 
tion at  law,    e.ff.,  the  judgment   debtor's  future  earn- 
ings (k),  or  a  patent  which  is  not  being  worked  in  this 
■country  (I).    "  The  only  cases  of  this  kind  in  which  Courts 

(c)  (1883),  8  A.  C.  217. 

(d)  (1673),  Kep.  t.  Finch,  102. 

(e)  Ind,  Coope  ^  Co.  v.  Emmerson  (1887),  12  A.  C.  300. 
(/)  R.  S.  C,  Ord.  XXXI. 

Ig)  Re  Shephard  (1889),  43  Ch.  D.  131;  Anglo-Italian  Bank  v 
Davies  (1878),  9  Ch.  D.  275. 

(A)  Lloydi  Bank   v.   Medway  Navigation,  1905,  2   K.   B.  359. 

(i)  Manchestor,  ^c.  Banking  Co.  v.  Parkinson  (1888),  22  Q.  B.  \). 
173;  Harrin  v.  Beauchamp  Bros.,  1894,  1  Q.  B.  801;  Morgan  v.  Earl, 
1914,  2  K.  B.  183.     And  see  Ord.  L.  r.  15a. 

(i)  Holmes  v.  Millage,  1893,  1  Q.  B.  551. 

(0  Hdwards  v.  Pioard,  1909,  2  K.  B.  903. 
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(2)  Equity 
follows  the 
law. 


(a)  As  to  legal 
estates,  &c. 


of  equity  ever  interfered  were  cases  in  which  the  judg- 
ment debtor  had  an  equitable  interest  in  propeirty  which 
could  have  been  readhed  at  kw,  if  he  had  had  the  legal 
interest  in  it,  instead  of  an  equitable  interest  only  "  (ot). 

(2)  Equity  foUows  the  law. — This  maxim  has  two 
meanings: — 

(a)  Equity  is  governed  by  the  rules  of  law  as  to  legat 

estates,  rights,  and  interests. 

(b)  Equity  a'cts  in  analogy  with  legal  rules  in  regard 

to  equitable  estates,  rights,  and  interests,  when 
an  analogy  exists. 

(a)  The  Court  of  Chancery  never  claimed  to  override 
the  Courts  of  Common  "Law.  "  Where  a  rule,  either  of 
the  common  or  the  statute  law,  is  direct,  and  governs  the 
case  with  all  its  circumstances,  or  the  particular  point, 
a  Court  of  Equity  is  as  much  bound  by  it  as  a  Court  of 
Law,  and  can  as  little  justify  a  departure  from  it "  (n). 
It  is  only  when  there  is  some  important  circumstance  dis- 
regarded by  the  common  law  rules  that  equity  interferes. 


Illustration 
from  the  law 
of  primo- 
geniture. 


But  equity 
does  not 
allow  an  un- 
conscientious 
use  to  be 
made  of 
legal  right". 


Thus,  if  a  man  died  intestate,  leaving  sons  and 
daughters,  and  possessed  of  a  fee  simple  estate,  the  eldest 
son  is  entitled  at  law  to  the  whole  of  the  land.  This  is 
undoubtedly  most  unfair  to  the  younger  sons  arid  the 
daughters,  but  equity  grants  them  no  relief.  'To  "do  so 
would  be  directly  to  derogate  from  a  rule  of  law,  whioh 
a  Court  of  Equity  has  no  power  to  do.  But  if  the  eldest 
son  induced  his  father  not  to  make  a  will  by  agreeing 
to  divide  the  estate  with  his  brothers  and  sisters,  equity, 
would  interfere  and  compel  him  to  carry  out  his  promise. 
It  would  be  against  conscience  to  allow  him  to  keep  the 
benefit  of  the  legal  estate,  which  he  only  obtained  by 
reason  of  his  priomise.  While  recognising  the  legal  rule 
and  giving  full  effect  to  it,  equity  says  that  this  does  not 
conclude  the  matter;  the  circuinstance  of  the  son's  promise 
must  also  be  taken  into  consideration,  and  he  must  be  held 
to  be  a  trustee  of  the  land  for  himself  and  his  brothers 
and  sisters  (o). 


(m)  Per  Lindley,  L.J.,  in  Holmes  v.   Millage,  1893,  1  Q.   B.  at 
p.  555. 

(»)  Story's  Equity  Jurisprudence    (2nd  English   ed.),  p.   42. 
IpS  SUckland  v.  Aldridge  (1804),  9  Ves.  at  p.  519. 
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Shortly,  therefore,  it  may  be  said  that  equity  does  not 
interfere  with  a  man's  legal  rights,  unless  it  would  he 
unconscientious  on  his  part  to  take  advantage  of  them. 
Equity  acts  on  the  conscience. 

(b)  In  dealing  with  its  own  equitable  estates  and  rights,  fb)  A»  to 
equity  has  adopted  most  of  the  legal  rules.      Thus,  on  equitable 
equitable  estate  of  inheritance,  e.g.,  a.  mortgagor's  equity  eqi^tyufuailv 
of  redemption,  devolves,  on  the  owner's  death  intestate,  follows  the 
in  the  same   way  as  a  'legal  estate  would  devolve;    a  '*'^' 
husband   can    claim    curtesy  (p),    though,    by   a    rather 
curious  anomaly,  the  widow  oould  not  claim  dower  out  of 
an  equitable  estate  until  the  passing  of  the  Dower  Act, 
1833  (q);  the  ordinary  rules  or  special  customs  of  descent 
apply  to  it,  and  it  vests  now,  in  the  first  instance,  in  the 
personal  representatives  under  the  Land  Transfer  Act, 
1897.    Again,  the  rule  in  Shelletf's  case  applies  generally 
to  equitable  estates  (r),  and  so  does  the  rule  in  Whithy  \. 
^Mitchell  (s),  that  there  cannot  be  a  valid  limitation  of  a 
remainder  to  the  child  of  an  unborn  person  after  a  life 
estate  given  to  that  unborn  person  (t). 

But,  though  they  thus  acted  upon  analogy  with  the  but  not  in  all 
legal  rules,  the  Chancery  "judges  did  not  feel  bound  to  "^^^a: 
adopt  those  rules  in  all  cases.      As  will  be  shown  in  thte  «.^.,  exeou- 
Chapter  on  Trusts  (m),  the    rule   in  Shelley's  case  is  not  tory  trusts; 
applied  to  executory  trusts  where  its"  application  would 
defeat  the  settlor's  intention.      An  equitable  contingent  contingent 
remainder  never  failed   by  reason   of  its   not  becoming  remainders; 
vested  during  the  continuance  of  the  particular  estate  or 
at  the  moment  of  its  determination  (x),  though  the  failure 
to  vest  within   the   proper   time   was   fatal   to  a   legal 
remainder  until  the  passing  of  the  Eeal  Property  Act, 
1845  (y),  and  the  Contingent  Kemainders  Act,  1877  (z). 
The  law  of  escheat  was  not  applied  to  an  equitable  fee  escheat, 
simple,  the  legal  owner  being  allowed,  until  the  Intestates 

(p)  Casborne   v.    Scniie    (1737),    1    Atk.    603. 
(?)  3  &  4  Will.  IV.  c.  105. 
fr)  See  post,  p.  58. 
(s)   (1890),  ii  Ch.   D.   85. 

(0  He  Nash,  Cook  v.  Frederick,  1910,  1  Ch.  1. 
(u)  Post,  p.  58. 

(x)  See  Abbisa  v.  Buriiey  (1881),  17  Ch.  D.  211. 
(3^)  8  &  9  Vict.  c.  106,  s.  8. 
(is)  40  &  41  Vict.  c.  33. 
s.  2 
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Words  of 
Emitation. 


(3)  and  (4) 
MaximB 
determining 
priorities 
is  equity. 


Estates  Act,  1884  (a),  to  hold  the  estate  beneficially  on 
the  death  of  the  beneficiary  intestate  and  without 
heirs  (Zj-O- 

Again,  the  technical  rule  of  common  law  that  an  estate 
of  inheritance  cannot  be  passed  by  deed  without  the  use 
of  the  word  "heirs,"  or,  since  the  Conveyancing  Act, 
1881  (c),  the  alternative  words  "  in  fee  simple,"  wa,s  not 
applied  strictly  in  equity.  An  equitable  fee  simple 
estate  may  be  created  or  transferred  without  the 
use  of  these  technical  worlds,  provided  that  an  intention 
to  that  effect  is  shown  by  the  instrument.  Thus,  in  a 
contract  to  convey,  or  in  an  instrument  creating  an  execu- 
tory trust,  the  equitable  fee  simple  may  pass,  no:twith- 
standing  the  omissiop  of  the  limitation  to  the  bene'fieiary's 
heirs  or  ta  him  in  fee  simple.  And  even  in  an  executed, 
as  distinct  from  an  executory  document,  the  equitable  fee 
may  pass  without  the  technical  wojrds.  For  instance,  if 
the  owner  of  an  equitable  fee  simple  estate  transfeirs  it 
by  deed  to  trustees  without  words  of  limitation,  the 
trustees  will  take  a  fee  simple  estate,  if  eithei-  (i)  the 
assurance  is  so  niade  reverentially  as  to  show  that  the 
equitable  estate  in  fee  simple  is  to  pass  far  an  absolute 
interest  arid  estate,  as  when  it  is  said  thait  it  is  to  be  held' 
upon  the  same  trusts  as  leaseholds  which  have  been  as- 
signed to  the  trustees  absolutely,  or  (ii)  words  are  inserted 
expressing  that  the  trustees  are  to  have  all  the  estate  and 
interest  which  the  grantor  had  (d) . 

(3)  Wihere  there  is  equal  equity,,  the  law  shall  prevcdl. 

(4)  W'here  the  eqmtips  are  equoH,  the  first  in  time,  shall 
prevail,  or  qui  prior  est  tempore,  potior  est  jure. 


How  ques- 
tions of 
priorities 
arise. 


These  two  maxims  may  be  considered  together,  since 
the  principles  involved  in  them  govern  all  questions  of 


(a)  47  &  48  Vict.  c.  71. 

(6)   Burgess  v.  Wheate  (1769),  1  Ed.  177. 

(c)  44  &  45  Vict.  c.  41,  s.  51. 

{d)  See  Re  Winston,  Lovatt  v.  Williamson,  1894,  1  Ch.  661;  Re 
Tringham,  Tringham  v.  Greenhill,  1904,  2  Ch.  487;  Re  Irwin,  IrvAn 
V.  Parkes,  1904,  2  Oh.  762;  Re  Oliver,  Evered  v.  Leigh,  1905,  1  Oh. 
191;  Re  Monckton,  1913,  2  Oh.  636;  Re  Nutt,  1916,  2  Ch.  431;  Re 
Gillies,  1917,  2  Oh.  205. 
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the  priority  of  rival  claimants  to  the  same  property  in: 
equity.  Such  questions  are  common  enough.  The  owner 
of  property  creates  several  mortgages  on  it,  and  the  pro- 
perty is  insufficient  to  cover  all  of  them.  Which  is  to  be 
paid  first?  Or  he  oontraots  to  sell  the  property  to  one 
person,  and  in  breach  of  that  contract  actually  conveys  it 
to  another.  Who  is  to  be  regarded  as  th§  owner  of  the 
property?  Or  a  trustee,  in  breach  of  trust,  mortgages 
the  tru^t  property  or  conveys  it  to  a  third  person.  Does 
the  mortgagee  or  transferee  take  the  property  free  from 
or  subject  to  the  claims  of  the  beneficiaries? 

The  general  position  in  such  cases  may  be  said  to  be  General 
that  the  person  in  possession  of  the  legal  estate  will  be  ^  "™i^  y  *^ 
entitled  to  priority  over  any  equitable  interest,  whether  it 
attached  to  the  property  before  or  after  he  acquired  the 
legal  estate,  unless  it  would  be  inequitable  for  him'  to  take 
advantage  of  the  possession  of  the  legal  estate;  for,  as 
already  explained  («),  equity  follows  the  law,  and  does 
not  deprive  any  person  of  his  legal  rights  unless  it  would 
be  unooneoientious  on  his  part  to  rely  on  them.  If,  how- 
ever, neither  clainiant  has  the  legal  estate,  the  claims  rank 
in  the  order  in  which  they  attach  (or,  if  the  property  id 
an  equitable  interest  in  •  pure  personalty,  in  the  order  in 
which  notice  is  given  to  the  legal  owner),  unleiss  the  later 
claimant  has  a  higher  moral  right  to  the  property  than  the 
earlier. 

A  very  neat  exam'ple  of  the  general  position  is  afforded  Illustration, 
by  Cave  v.  Cave  (/).  There  a  sole  trustee  of  a  marriage 
settlement,  in  breach  of  trust,  used  the  trust  funds  to 
purchase  land,  taking  the  conveyance  in  the  name  of  his 
brother.  The  brother  then  created  a  legal  mortgage  in 
favour  of  A.,  arid  an  equitable  mortgage' in  favour  of  B., 
neither  A.  nor  B.  having  notice  of  the  trust.  It  wals 
held  that  A.'s  legal  mortgage  had  priority  over  the 
equitable  right  of  the  beneficiaries,  but  that  the  latter  hewi 
priority  over  the  equitable  mortgage. 

It  is  necessary,  however,  to  consider  the  subject  more  in  Classification 
detail,  and  for  this  purpose  the  cases  may  be  classed  under  of  .oases  ot 
three  heads,  since  there  are  three  possible  combinations  of  ^ 

(«)  Ante,  p.  16.  (/)  (1880),  15  Ch.  D.  639. 

2(2) 
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(a)  Prior 
equity  and 
subsequent 
legal  estate. 
Where 
purchaser 
acquires  legal 
estate  at  the 
time  of 
purchase. 


Where 
purchaser 
gets  in  legal 
estate  suhse- 
quently. 


circumfitances.  One  of  the  claimants  maj-  have  the  legal 
estate,  and  may  have  acquired  it  before  the  equitable 
interest  was  created.  Or  he  may  have  acquired  the  legal 
estate  after  the  equitable  interest  attached  to  the  propery. 
Or  neither  claimant  may  have  the  legal  estate,  the  interests 
of  both  being  equitable  only.  For  convenience  the  second 
case  may  be  taken  first. 

(A)  Prior  eqmby  and  subsequent  legal  estate.— 
Nothing  can  be  clearer  than  that  a  purchaser  for  valu- 
able consideration,  without  notice  of  a  prior  equitable 
right,  obtaining  the  legal  estate  at  the .  time  of  his 
purchase,  is  entitled  to  priority  in  equity  as  weU  as  at 
law  {g).  Thus,  A.,  the  owner  of  an  estate,  contracts  with 
B.  to  sell  it  to  him,  and  B.  pays  a  par't  of  the  purchase- 
money  before  the  conveyance  to  him  has  been  actually 
executed;  inlaw,  until  the  conveyance  of  the  property,  B. 
has  no  interest;  whereas,  in  contemplation  of  equity, 
which  looks  on  that  as  done  which  ought  to  be  done,  B., 
from  the  moment  of  the  contract,  is  the  owner  of  the 
estate.  If,  then,  A.,  after  this  contract  of  sale  with  B., 
makes  an  absolute  conveyance  of  the  legal  estate  to  C, 
who  purchases  it  for  valuable  consideration  without  notice 
of  B.'s  right,  C,  having  the  legal  estate,  and  having 
acquired  it  honA  fide  for  value  without  notice,  has  an 
equity  to  retain  the  estate  equal  to  B.'s  right  to  enforce 
his  equitable  claim  to  it,  and  therefore  the  Court  will 
refuse  to  give  B.  any  relief  as  against  C. 

Not  only  is  it  clear  that  a  purchaser  for  valuable  con- 
sideration, without  notice  of  a  prior  equitable  right,, 
obtaining  the  legal  estate  at  the  time  of  his  purchase,  wiU. 
be  protected,  but  it  has  also  been  decided  that  such  a 
purchaser,  who  has  not  obtained  the  legal  estate  at  the 
time,  may  protect  himself  by  subsequently  getting  in  the 
legal  estate,  so  long  as  he  does  not  by  that  act  become'  a 
party  to  a  breach  of  trust ;  because,  as  the  equities  of  both 
parties  are  equal,  there  is  no  reason  why  the  purchaser 
should  be  deprived  of  the  advantage  he  may  obtain  at  law 
by  superior  activity  or  diligence  (i^) .' 

(jr)  Pilcher  v.  Rawlins  (1872),  L.  R.  7  Ch.  259. 

(Jt)  Sttvnders  v.  Dehew  (1692),  2  Vern.  271;  Mumford  v.  Stoh- 
wasser  (1874),  18  Eq.  556;  Taylor  v.  Russell,  1892,  A.  C.  244; 
Taylor  v.  London  and  County  Banking  Co.,  1901,  2  Ch.  231;. 
Perham  v.  Kempster,  1907,  1  Ch.  373. 
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In  order,  however,  that  this  defence  of  bond  fide  pur-  Requieites  of 
chase  for  value  without  notice  may  afford  a  protection  defence  of 
ag-ainst  a  prior  equita,ble  interest,  certain  conditions  must  purchase  for 
be  fulfilled.     In  the  first  place,  it  is  necessax'j  tha.t  thei  value  without 
defendant  should  have  obtained  the  legal  estate,  or  that  notice, 
it  should  be  vested  in  some  pei*son  on  his  behalf.     The  (a)  Defendant 
legal  estate  need  not,  however,  be  a  perfect  title.     For  "'iist'iave 
instance,  if  a  trustee's  title  to  property  is  defective,  he  may  oi^S  must  be 
nevertheless  convey  to  a  bond  fide  purchaser  an  interest  vested  in 
which  will  be  effective  against  the  beneficiaries  (*).     As  ^"'^^- ^^'^f^'Jf 
an  example  of  the  legal  estate  being  held  on  trust  for  the 
defendant,  the  case  of  Thorndike  v.   Htmt  (fc)  may  be 
given.     There  the  trustee  of  certain  stock    for    T.  was 
ordered,  in  an  action  instituted  by  T.,  to  tranisfer  the 
money  into  Court.    The  transfer  was  made,  and  the  fund 
was  treated  as  belonging  to  T.'s  estate.     It  afterwards 
appeared  that  the  trustee  had  provided  himself  with  the 
means  of  paying  T.'s  fund  into  Court  by  fraudulently 
misappropriating  funds  which  he  held  in  trust  for  B. 
The  question  was  whether  B.  had  a  right  to  follow  the 
money  into  Court.     It  was  held  that  he  had  not,  because 
T.  had,  in  effect,  obtained  the  legal  title,  since  the  money 
was  vested  in  the  Acoountant-General  on  T.'s  behalf,  and 
B.'s  right  to  follow  the  money  was  no  greater  than  T.'s 
right  to  retain  it. 

In  the  iseoond  place,  the  defendant  must  have  given  value  (b)  Defendant 
for  the  property.    A  volunteer  always  takes  subiect  to  any  ™^^*  ^^T^ 
equities  attaching  to  the  property  at  the  time  when  the  ® 
legal  interest  is  transferred  to  him.      The  only  points 
requiring  remark  in  this  connection  are  that  an  existing 
debt  is  sufficient  value  to  support  the  defence,  as  is  shown 
hj  the  case  of  Thorndike  v.  Hn0it  (I),  and  that  a  title 
acquired  under  the  Statutes  of  Limitation  is  not  acquired 
for  value,  as  was  decided  in  Re  Nisbet  mid  Potts''  Con- 
tract (imi).     There  A.,  having  gained  a  title  to  land  by 
"  squatting  "  on  it  for  more  than  twelve  years,  sold  the 
land  to  B.,  who  accepted  A.'s  possessory  title,  and  made 
no  inquiry  into  the  title  of  the  previous  owner  whom  A. 
dispossessed.     B.  then  agreed  to  sell  the  land  to  C,  who 

(j)  Jones  V.  Powles  (1834),  3  My.  &  K.  581. 

(A)   (1859),  3  De  G.  &  J.  563. 

(T)  Supra. 

(m)  1905,  1  Oh.  .391. 
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(o)  Defendant 
must  have 
had  no  notice 
of  the  eqiiit- 
able  interest. 


Laud  in 
Middlesex — 
efiect  of 
notice  of 
unregistered 
deed. 


discovered  that  the  land  had  been  bound  in  the  handfe  of 
the  previous  owner  by  certain  restriotive  covenants,  which 
appeared  in  one  of  the  title  deeds  executed  less  than  forty 
years  before.  He  therefore  refused  to  oomiplete  his  pur- 
chase, and  the  question  was  whether  B.  oould  corojpel  him 
to  do  so.  Had  A.  been  a  bond  fde  purchaser  for  value 
without  notice,  B.  oould  have  oompoUed  C.  to  complete, 
for  C.  would  have  been  able  to  shelter  himself  behind  A.'s 
want  of  notice,  even  though  he  himself  had  notice  of  the 
restrictive  covenant.  It  was  held  that  "squatting"  is 
not  value,  so  that  A.  was  bound  by  the  equitable  interest 
created  by  the  restrictive  covenant,  even  though  he  had 
acquired  the  legal  estate  without  notice  of  it. 

In  the  third  place,  the  defendant  must  have  had  no 
notice  of  the  equitable  interest  at  the  time  when  he  gave 
his  consideration  for  the  conveyance.  Thus,  in  Potter 
V.  Scmders  (n),  it  was  held  that  if  a  vendor  contract  with 
two  different  persons  for  the  sale  to  each  of  them  of  iha 
same  estate,  and  if  the  party  with  whom  the  second  con- 
tract is  made  should,  after  notice  of  the  first  contract,  pay 
his  purchase-money  and  procure  a  conveyance  of  the  legal 
estate  in  pursuance  of  his  second  contract,  the  Court  will, 
in  an  action  for  specdfio  performance  by  the  first  purchaser 
against  the  vendor  and  second  purchaser,  order  the  latter 
to  convey  the  estate  to  the  plaintiff,  provided  that  the  first 
contract  is  specifically  enforceable  (o).  Again,  in  Jared 
V.  Clements  (p),  where  a  purchaser  had  notice  before  com- 
pletion of  an  equitable  charge,  and  completed  on  the  faith 
of  a  forged  discharge,  he  Was  held  to  be  subject  to  the 
charge. 

To  such  an  extent  has  the  doctrine  of  notice  been 
allowed  to  prevail,  that  it  has  even  infringed  upon  the 
policy  of  the  Registration  Acts.  Thus,  in  Le  Neve  v. 
Le  Neve  (q),  where  lands  in  Middlesex,  settled  by  a  deed 
which  was  not  registered,  were  settled  upon  a  second  mar- 
riage, with  notice  of  the  former  settlement,  and  the  second 
settlement  was  registered,  the  former  settlement  was  pi-e- 


(«)  (1846),  6  Hare,  1. 

(<j)  See  also  Goodwin  v.  Fielding   (1853),  4  De  G.  M.  &  Gf.  90; 
Trinidad  Asphalts  Co.  v.  Coryat,  1896,  A.  0.  587. 

{■p)  1903,  1  Oh.  428.     And  see  Gibbs  v.  Messer,  1891,  A.  O.  248. 
(?)  (1747),  Amb.  436. 
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ferred  to  the  seoond,  the  Court  stating  that  it  was  "a 
species  of  fraud  and  dolus  malus  itself"  for  a  second 
purchaser,  knowing  that  the  first  purchaser  had  the  clear 
right  to  the  estate,  to  take  away  that  right  by  getting  the 
legal  estate.  If,  however,  the  second  purchaser  had  no 
notice  of  the  first  unregistered  purchase  at  the  time  when 
he  paid  his  purchase-money,  the  fact  that  he  receives  notice 
before  he  has  registered  his  conveyance  does  not  prevent 
him  from  obtaining  priority  by  being  the  first  to 
register  (r) .  And  the  notice  required  to  postpone  a  regis- 
tered to  an  unregistered  conveyance  is  actual  notice  to 
the  purchaser  or  to  his  solicitor,  mere  negligence  (s)  or 
constructive  notice  {t)  not  sufficing. 


In  Yorkshire  the  rule  is  different,  the  Yorkshire  Regis-  Land  in  York- 
tries  Act,  1884  (m),  having  provided  that  all  registrable  shire--etfect 
assurances  are  to  have  priority  according  to  the  date  of  unregistered 
registration,  and   that  no  person  is  to  lose   the  priority  deed, 
gained  by  prior  registration  merely,  in  consequence  of  his 
having  been  affected  with  actual  or  constructive  notice, 
except  in  cases  of  actual  fraud,  i.e.,  fraud  carrying  with 
it  grave  moral  blame  {x) ;    but  the  Act  does  not  operate 
to  confer  upon  any  person  claiming  without  valuable  con- 
sideration under  any  person  any,  further  priority  or  pro- 
tection than  would  belong  to  the  person  under  whom  he 
claims,  and  any  disposition  of  or  charge  on  land,  which  if 
unregistered  would  be  fraudulent  and  void,  will  be  still 
fraudulent  and  void  though  registered  {y) .     And,  as  the 
Act  is  intended  to  apply  only  to  dealings  with  the  land 
itself,  a  mortgage  of  an  interest  in  the  proceeds  of  sale 
of  land  in  Yorkshife  held  in  trust  for  sale  is  not  regis- 
trable, and  consequently  the  priorities  of  successive  mort- 
gagees  are  determined  by   the  dates   of  notices   to  the 
trustees  {z) . 


(r)  Elsey  v.   Lutyem  (1850),  8  Hare,  159. 

(«)  Agra  Bank  v.  Barry  (1874),  L.  R.  7  H.  L.  135. 

(0  JoUaml  V.  Stainbridrje  (1797),  3  Ves.  478;  Rolland  v.  Hart 
(1871),  L.  B.  6  Ch.  App.  678. 

(«)  47  &  48  \^iot.,  c.  64,  s.  14. 

(a;)   Baitiaon  v.   Hobson,   1896,  2   Ch.   403. 

iy)  See  WhiUley  v.  Delaney,  1914,  A.  C.  132,  at  p.  147. 

(«)  Gresham  Life  Ansurance  Socieli/  v.  Crowther,  1915,  1  Ch.  214. 
following  Arden  v.  Ardcn  (1885),  29  Ch.  D.  702  (a  decision  on 
land  in  Middlesex). 
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Doctrine  of 
i«  Neve  V. 
Xe  Jfevt  not 
extended  to 
modem  Acts. 


Sub-purchaser 
with  notice 
from  vendor 
who  bought 
without 
notice  is 
protected, 
and  so  is 
purchaser 
without 
notice  from 
purchaser 
with  notice. 


Moreover,  the  doctrine  of  Le  Neve  v.  Le  Neve  (a)  will 
not  be  extended  or  applied  to  modern  Acts  of  Parliament. 
For  instance,  an  unregistered  bill  of  sale  is  void  against 
an  execution  creditor  even  though  he  knew  of  its  existence 
when  his  debt  was  contracted  (&),  and  a  mortgage  given 
by  a  company  is  void,  if  not  registered,  against  a  subse- 
quent registered  mortgagee  even  if  he  had  express  notice 
of  it  when  he  took  his  own  security  (c).  The  doctrine  was, 
however,  applied  to  a  rent-charge  not  registered  as  re- 
quired by  the  Judgments  Act,  1855  (d). 

There  is  one  case  in  which  a  purchaser  with  notice  of 
an  equitable  interest  will,  nevertheless,  not  be  bound  by 
it,  and  that  is  where  he  purchases  from  a  person  who 
himself  was  a  purchaser  without  notice.  Here  the  second 
purchaser  may  shelter  himself  under  the  first  purohaseac, 
because  otherwise  a  bond  fide  purchaser  might  be  unable 
to  deal  with  his  property,  and  the  sale  of  property  would 
be  clogged  (e).  And  in  the  converse  case  of  a  person 
who  lias  notice  selling  to  a  bond  fide  purchaser  without 
notice,  the  latter  is  protected.  Therefore,  in  Harrison 
V.  Forth  (/),  where  A.  purchased  an  estate  with  notice 
of  an  equitable  charge,  and  then  sold  the  estate  to  B.,  who 
had  no  notice,  and  B.  afterwards  sold  the  estate  to  0., 
who  had  notice,  the  Court  held  that,  though  A.  and  C. 
had  notice,  yet,  as  B.  had  no  notice,,  O.  was  not  bound  by, 
the  equitable  charge.  But  if  the  estate  had  afterwards 
got  back  into  A.'s  hands,  A.  would  have  been  bound  by 
the  charge  (g").  Again,  in  Witkes  v.  Spooner  (h),  where 
a  lessee  entered  into  a  restrictive  covenant  binding  on  the 
demised  premises,  and  afterwards  surrendered  the  lease 
to  his  lessor,  who  had  no  notice  of  the  covenant,  and 
therefore  was  not  bound  by  it,  andi  the  lessor  then  executed 
a  new  lease  to  the  son  of  the  lessee,  the  Court  held  that 


(a)  See  ante,  p.  22. 

(*)  Edwards  v.  Edwards  (1876),  2  Ch.  D.  291. 

(c)  Be  MonoUthio   Building    Co.,    Taoon    v.    The    Compami,    1913, 
1  Ch.  643. 

{d)  18  &  19  Vict.  0.  15,  s.  12;  Greaves  v.  Tofield  (1880),  14  Ch.  D. 

191?2^kT'473^"*'    ^^^^^^'   ^*   ^^'   "■    *^^'    ^^'*^''    ''■    ^Voon^r, 

(/)   (1695)i  Pree.  Ch.  51. 

(|7)  Tic^rrow's  Case  (1880),   14  Ch.   D.   432,  at  p.  445;    Gordon,  v. 
Holland  (1913),  82  L.  J.  P    0    81 

(/O  1911,  2  K.  B.  473. 
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tlie  son  was  not  bound  by  the  covenaait,  althoug'h  he  was 
fully  cognisant  of  it. 

"With  regard  to  what  amounts  to  notice,  the  law,  so  far  wiiat 
as  conoerus  purchasers,  including  mortgagees  and  lessees,  amounts  to 
is  now  summarised  by  s.  3  of  the  Conveyancing  Act, 
188'2  yp,  which  provides  that  a  purchaser  is  not  to  be 
prejudicially  affected  by  notice  of  any  instrument,  fact, 
or  thing,  unlos;?  {I)  it  is  within  his  own  knowledge,  or 
would  have  come  to  his  knowledgx^  if  such  inquiries  and 
inspections  had  been  made  as  ought  reasonably  to  have 
been  made  by  him;  or  i^'2^  in  the  same  transaction,  witJi 
respect  to  which  a  question  of  notice  to  the  purchaser 
arises,  it  has  come  to  the  knowledge  of  his  counsel 
as  such,  or  of  his  solicitor  or  other  agent  as  such, 
or  would  have  come  to  the  knowledge  of  his  solicitor  or 
other  agent  as  sueh,  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  by  the 
solicitor  or  other  agent.  But  the  s<H'tion  does  not  exempt 
a  purchaser  from  any  liability  under,  or  any  obligation  to 
perform  or  observe,  any  covenant,  condition,  provision, 
or  restriction  contained  in  any  instrument  under  which 
his  title  is  derived,  mediately  or  immediately. 

From  this  it  is  clear  that  a   inircliaser  is  affected    bv.  Notice  may 

notice  of  an  equity  in  four  eases:-  -  '    l^;^^^^^  ^^_ 

(J;  Whore  it  is  within  his  own  knowledge;  stmctive — 

(0)  Where  it  has  come  to  tlie  knowledo-e  of  his  agent  '"^"'""f^f 

^  ,     •       1  1.     1  •  tliese  terms. 

as  such  in  the  course  oi  the  transaction; 
'V    Wlicre  it  would  have  come  to  his  own  knowledge  if 

proper  inquiries  had  been  made; 
4"!  Where  it  would  have  come  to  the  knowledge  of  his 

agent  as  such  if  proper  inquiries  had  been  made. 

In  the  first  two  eases  the  notice  is  said  to  be  actiial,  in 
the  two  latter,  coii'^tntcfivc.  Unfortunately,  however,  the 
term  "'  constructive  notice "  has  been  applied  also  to 
the  stx^ond  case,  and  this  has  caused  considerable  con- 
fusion on  the  subject.  It  is  better  to  confine  the  term 
""constructive  notice"  to  the  third  and  fourth  cases,  and 
to  speak  of  notice  to  an  agent  as  ''  imputed  notice  "  (A'"). 


(i)  45  &  46  Vict.  c.  39. 

U)  .'^oo  /;«/•<■«  V.  P«mh0rton  (18.59),  3  De  G.  i;  -T.  at  p.  .)".(! 


varietiea  of. 
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Actual  notice.  As  to  aotual  notioe,  it  has  been  said  that  to  make  it 
binding  it  must  be  given  by  a  person  interested  in  the 
property  and  in  the  oourse  of  the  negotiations,  and  must 
be  clear  and  distinct,  and  that  vague  reports  from  persons 
not  interested  in  the  property  will  not  affect  the  pur- 
chaser's conscience  (I) .  It  seems,  however,  that  a  purchaser 
cannot  safely  disregard  information,  from  whatever  source 
it  may  come,  if  it  is  of  such  a  nature  that  a  reasonable 
man  or  a  man  of  business  would  act  upon  the  informa- 
tion (to)  . 

Constructive  As  regards  constructive  notice,  this  has  been  said  to  be 
"°!!!!i7I  „*  "no  more  than  evidence  of  notice,  the  presumption  of 
"° °  "        which  is  so  violent  that  the  Court  will  not  allow  even  of 

its    being    controverted "  (w) .     In    Jones   v.    Smith  (o),. 

Wigram,  V.-C,  resolved  oases  of  constructive  notioe  into 

two  classes: — 

(1)  Where  (1)  "  Oases  in  whidi  the  party  charged  has  had  axjtual 
there  is  actual  notice  that  the  property  in  dispute  was  in  fact  chargied', 
fact'which  incumbered  or  in  some  way  aSeoted,  and  the  Court  has 
would  have  thereupon  bound  him  with  constructive  notice  of  facts  and 
led  to  notice     instruments,  to  a  knowledge  of  w'hioh  he  would  have  been 

led  by  an  inquiry  after  the  incumbrance,  or  other  circum- 
stance afiecting  the  property,  of  which  he  had  actual 
notioe." 

(2)  Where  (2)  "  Cases  in  which  the  Court  has  been  satisfied  from 
inquiry  IS  ^j^^  evidence  hefore  it  that  the  party  charged  had 
avoided  to  designedly  abstained  from  inquiry,  for  the  purpose  of 
escape  notice,  avoiding  notioe — a,  purpose  which,  if  proved,  would  clearly 
hirwnoulp^  ^^O'*^  t^^*  ^'^  ^^  *  suspicion  of  the  truth  and  a  wilful 
able  negli-       determination  not  to  learn  it." 

gence  in  fail- 
ing to  inquire,  rpjjjg  sgoond  class,  however,  sho.uld  be  enlarged  so  as  to 
extend  not  only  to  oases  whfere  a  purchaser  designedly, 
abstains  from  inquiries  in  order  to  avoid  notice,  but  also 
to  oases  where  he  is  culpably  negligent  in  not  making 
usual  and  proper  inquiries  {p) . 

(I)  BarnJiart  v.   Greenshields   (1853),  9  Moo.   P.   C.   18,  explained 
in  Reeves  v.  Fope,  1914,  .2  K.  B.  284. 

(ot)  Lloyd  V.  Banks  (1868),  L.  R.  3  Ch.  App.  488. 
(m)  Plumb  V.    Fluitt   (1791),  2   Anst.   432,   at  p.   438. 
(o)  (1841),  1  Hare,  43,  at  p.  55. 
•  Ip)  West  V.  Reid  (1843),  2  Hare,  249,  at  p.  257;  Oliver  v.  Hinton, 

1899,  2  Ch.  264. 
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As  an  illustration  of  the  first  kind  of  constructive  notice,  Examples  of 
reference  may  be  made  to  Bisoo  v.  Earl  of  Banbury  (q).  the  first 
There  the  purcba,s©r  had  actual  notice  of  a  specific  mort-  conSructive 
gage,   but  did   not   inspect   the   mortgage   deed,    which  notice. 
referred  to  other  incumbrances.    He  was  held  to  be  bound 
by  those  incumbrances,  for  he  would  have  discovered  their 
existence  if  he  had  inspected  the  deed,  as  any  prudent  man 
would   have  done.     So,  too,  in  Davis  v.  Rutohings  (r), 
where  trustees  distributed  a  beneficiary's  share  to  their 
solicitor  in  reliance  on  his  statement  that  the  share  had 
been  assigned  to  him,  but  without  insisting'  on  the  produc- 
tion of  the  assignment,  which  was  expressly  made  subject 
to  a  prior  charge  of  whioh  the  trustees  had  no  actual' 
knowledge,  the  trustees  were  held  liable  to  the  ohargiee. 

But  notice  of  an  instrument  is  not  always  notice  of  its  Notice  of  a 
contents  so  as  to  affect  a  purchaser.     If  the  document  deed  is  not 
necessarily  affects  the  title — if,  for  instance,  it  is  a  link  of^^^co^"  "* 
in  the  vendor's  title — and  the  purchaser  has  actual  notice  tents, 
of  it,  he  has  constructive  notice  of  its  contents;  but,  if  the 
document  does  not  necessarily  affect  the  title,  e.g.,  if  it  is 
a  marriage  settlement,  the  purchaser  is  not  bound  by  any 
rights  conferred  by  it  if  he  has  been  told  that  its  provisions 
do  not  affect  the  property  in  question,  and  has  honestly 
believed  the  statement  (s) . 

Where  land  is  in  the  occupation  of  some  one  other  than  Occupation 
the  vendor,  the  fact  of  the  occupation  gives  the  purchaser  by  tenant  is 
constructive  notice  of  any  rights  of  the  occupying  tenant,  tenant's 
e.g.,  an  option  to  purchase  the  property  (f);  but  it  is  not  rights, 
notice  of  a  third  person's  rights,  and  the  purchaser's  omis- 
sion to  inquire  to  whoimi  the  tenant  pays  his  rent  does  not 
fix  him  with  constructive  notice  of  the  payee's  right  (ii) . 

As  an  illustration  of  the  second  kind  of  constructive  Illustrations 
notice,  the  case  of  Bwch  v.  Ellmms{'c)  may  be  taken,  f^^^^^^"^^ 

——— — — constructive 

(?)  (1676),  1  Ch.  Ca.  287.  notice. 

(>■)  1907,  1  Oh.  356. 

(s)  Jones  V.  Smith,  supra;  Englisli,  and  Scottish  Mercantile  In- 
vestment Co.  i.  Brunton,  1892,  2  Q.  B.  700;  Re  Valletort  Sanitary 
Steam  Laundry  Co.,  1903,  2  Ch.  664. 

(J.)  Daniels  v.  Davison  (1809),  16  Ves.  249;  Allen  v.  Anlhony 
(1816),  1  Mer.  282. 

(«)  Eunt  V.  Luck,  1902,  1  Ch.  428. 

Iv)  (1794),  2  Anstr.  427. 
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There  the  title  deeds  of  an  estate  were  deposited  with  the 
plaintiff  ty  way  of  security,  and  the  defendant,  fourteen 
years  afterwards,  on  the  eve  of  the  mortgagor's  bank- 
ruptcy, took  a  mortgage  of  the  property  with  actual  notice 
of  the  deposit,  but  without  inquiring  the  purpose  for 
which  the  deposit  was  made.  The  Court,  being  of  opinion 
that  the  defendant  had  designedly  omitted  inquiry,  for 
the  purpose  of  avoiding  notice  of  the  plaintiff's  rights, 
held  that  he  was  bound  by  them. 

Duty  of  Under  this  second  class  of  constructive  notice  fall  also 

titir*'^**™^  all  those  oases  in  which  a  purchaser  has  been  held  boundl 
by  an  equity  affecting  the  property,  because  he  has  negli- 
gently omitted,  though  without  any  fraudulent  design, 
to  make  the  usual  investigation  of  title.  "  Generally 
speaking,  a  purchaser  or  mortgagee  is  bound  to  inquire 
into  the  title  of  his  vendor  or  mortgagor,  and  will  be 
affected  with  notice  of  what  appears  upon  the  title  if  he 
does  not  so  inquire;  nor  can  it,  I  think,  be  disputed'  that 
this  rule  applies  to  a  purchaser  or  mortgagee  of  leasehold 
estates,  as  much  as  it  applies  to  a  purchaser  or  mortgagee 
of  freehold  estates,  or  that  it  applies  equally  to  a  tenajit 
for  a  term  of  years ;  and  I  cannot  see  my  way  to  hold  that 
a  rule  which  applies  in  all  these  cases,  ought  not  to  be  held 
to  apply  in  the  case  of  a  tenant  from  year  to  year"  (m). 
Inasmuch  as  a  purchaser  under  an  open  oontraot  is  entitled 
to  call  upon  the  vendor"  to  show  a  title  for  the  last  forty 
years  (»),  he  is  deemed  to  have  notice  of  any  equities 
appearing  on  the  title  during  that  period,  even  though 
under  the  contract  his  right  of  investigation  is  restriotedl 
to  a  shorter  period  {y) ;  and!  if  he  takes  a  title  depending 
upon  adverse  possession,  he  is  fixed  with  notice  of  equities 
which  an  investigation  of  the  vendor's  title  during  the  last 
forty  years  would  have  revealed  (0).  But,  if  there  is 
nothing  to  suggest  that  the  title  prior  to  the  forty  years 
is  bad,  he  need  make  no  inquiry  with  regard  to  it  (a).; 
Although  a  lessee,  who  agrees  under  an  open  contract  to 
take  a  lease,  is  debarred  by  the  Vendor  and  Purchaser  Act, 

(«>)  Per  Turner,  L.J.,  in  Wilwn  v.  JIart  (1866),  L.  K.  1  Ch.  463, 
at  p.  4«7. 

Ck)  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  o.  78),  a.  1. 
(?/)  Re  Cox  and  Neve,  1891,  2. Oh.  109. 
(s)  Re  Nisbet  and  Potts,  1906,  1  Oh.   386. 
(a)  Prosser  v.   Watts   (1821),  6  Madd.   .59. 
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1874  (b),  from  inquiring  into  the  title  to  the  freehold,  it 
was  nevertheless  held,  in  Patman  v.  Harland{c),  that  he 
still  has  constructive  notice  of  the  title  for  the  last  forty 
years,  for  he  is  in  the  same  position  as  a  lessee  would 
have  been  in  before  the  statute,  if  he  had  expressly  con- 
traeted  not  to  inquire  into  the  title,  and  that  even  the 
most  express  statement  made  hy  the  lessor  to  the  lessee 
that  there  is  no  equity  affecting  the  property  will  not 
prevent  the  lessee  from;  being  affected  with  constructive 
notice  of  any  equity  which  in  fact  exists.  In  the  case  of 
registered  land,  a  purchaser  is  under  no  duty  to  inquire 
as  to  the  existence  of  unregistered  documents  (d),  nor  is 
he  deemed  to  have  notice  of  registered  documents  simply 
from  the  fact  of  registration;  but,  if  he  searches  the 
i-egister,  he  is  affected  with  notice  of  all  documents  re-  • 
gistered  during  the  period  for  which  he  has  searched  (e). 

Xot  only  should  a  purchaser  require  an  abstract  of  the  Omission  to 
vendor's  title  to  be  delivered,  but  he  should  also  require  require  pro- 
production  of  the  title  deeds.     If  he  neglects  to  call  for  titied^ds. 
them,  or  is  put  off  by  an  excuse  for  their  non-production, 
Which  would  not  have  been  acted  upon  by  a  prudent  man 
without  an  attem'pt  at  verification,  and  it  turns  out  that 
the  deeds  are  in  the  possession  of  an  equitable  mortg'agee, 
the  purchaser  will  take  subject  to  the  mortgage  (/) .     But 
the  mere  absfence  of  the  title  deeds  has  never  been  held 
sufficient  of  itself  to  affect  a  purchaser  with  notice,  if  he 
has  bond  fide   inquired  for   the  deeds  and  a  reasonable 
excuse  has  been  given  for  their  non-production,  for  the 
Court  cannot  in  such  a  case  impute  to  the  purchaser  either 
fraud  or  negligence  (g) . 

The  doctrine  of  constructive  notice  will  not  be  extended  Doctrine  of 
by  the  Courts  (h),  and  the  negative  form  in  which  s.  3  of  "X^TwiU^ 

(*)  37  &  38  Vict.  c.  78,  s.  2.  (c)  (1881),  17  Ch.  D.  353.      °°iXd 

(d)  Agra  Bank  v.  Barry  (1874),  L.  E.  7  H.  L.  135.  extenaea. 

(e)  Eettlemell  v.  Watson  (1884),  26  Oh.  D.  501;  Monks  v.  Wliite- 
ley,  1912,  1  Oh.  at  p.  757;  Yorkshire  Begistries  Amendment  Act, 
1885  (48  &  49  Victi.  ».  26),  s.  5,  repeaEag  a.  15  of  the  Yorkshire 
Registries  Act,  1884   (47  &  48  Vict.  c.  54). 

(/)  Peto  V.  Hammond  (1861),  30  Beav.  495;  Spencer  v.  Clarke 
(1878),  9  Oh.  D.  137;  Oliver  v.  Binton,  1899,  2  Ch.  264. 

(g)  Plumb  V.  Flwitt  (1791),  2  Ansrt.  432;  Hewitt  v.  Loosemore 
(1851),  9  Hare,  449;  Agra  Bank^y.  Barry  (1874),  L.  R.  7  H.  L.  135. 

(K)  English  and  Scottish  Mm-cantile  Investment  Co.  v.  Briinton. 
1892,  2  Q.  B.  700,  at  p.  708.  And  see  Wilson  v.  Kelland,  1910,  2 
Ch.  306. 
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Imputed 
notice. 
When  a 
pTincipal  ie 
affected  by 
notice  to  his 
agent. 


Agent's 
knowledge 
not  imputed 
to  principal 
•where  agent 
is  contriving 
a  fraud  on  the 
principal. 


the  Conveyancing  Act,  1882  (i),  is  drawn  shows  that  the 
legislature  intended  a  restriction  rather  than  an  extension 
of  the  doctrine  (fc) .  The  doctrine  will  not  be  applied  so 
as  to  invalidate  the  titles  of  persons  dealing  hma  fida 
with  a  tenant  for  life  who  is  exercising  his  powers  under 
the  Settled  Land  Acts(0. 

With  regard  to  imputed  notice,  it  has  long  been  settled 
that  actual  or  constructive  notice  obtained  by  an  agent, 
e.g.,  a  purdiaser's  solicitor  or  counsel,  is  in  most  casesi 
notice  to  the  principal  (to)  .  Before  the  Conveyancing 
Act,  1882,  6.  3  {n),  it  was  even  held  that  notice  acquired 
by  the  agent  in  a  previous  transaotion  might  be  notice 
to  the  principal  (o).  Under  that  section,  however,  the 
notice  must  have  been  obtained  by  the  agent  in  the  same 
transaction,  and  it  must  have  comte  to  the  agent  as 
such  (p) .  Notice  acquired  in  a  previous  transaction,  how- 
ever closely  connected  with  the  transaction  in  which  the 
question  of  notice  to  the  principal  arises,  is  not  sufficient 
to  afiect  the  principal.  And,  even  if  the  notice  is  acquired: 
by  the  agent  in  the  samte  transaction,  it  only  affects  the 
principal  if  it  is  so  miaterial  to  the  transaction  as  to  'mlake 
it  the  duty  of  the  agent  to  comlmunicate  it  to  the  prin- 
cipal. For  example,  if  a  solicitor,  while  acting  for  a 
transferee  of  a  mortgage  in  connection  with  the  transfer, 
acquired  knowledge  of  a  second  mortgage,  the  knowledge 
so  acquired  would  not  prevent  the  transferee  from  tacking 
a  further  advance,  for  the  knowledige  was  not  material 
to  the  business  of  the  transfer  for  which  alone  the  solicitor 
was  employed  (g) . 

The  knowledge  of  an  agent  will  not  be  imputed  to  the 
principal  when  the  agent  is  shown  to  have  intended  a 
fraud  which  would  require  the  suppression  of  his  know- 
ledge (r) .  This  exception  from  the  general  rule  has  been 
put  by  some  judges  upon   the   ground  that   the  agent 

C»)  45  &  46  Vict.  c.  39;  supra,  p.  25. 

(1e)  Bailey  v.  Barnes,  1894,  1  Ch.  31. 

(I)  Mogridge  v.   Clapp,  1892,  3  Oh.  382. 

(m)  Le  Neve  v.   Le  Neve  (1747),  Amb.    436. 

C»)  45  &  46  Vict.  c.  39;   ante,  p.  25. 

Co)  Fuller  v.  Benn.ett  (1843),  2  Haie,  394. 

(p)  He  Cousins  (1886),  31  Ch.  t).  671. 

(?)   Wylie  V.  Pollen  (1862),  32  L.  J.  Oh.   (N.  S.)  782. 

()•)  Kennedy  v.  Green-  (1834),  3  My.  &  K.  699. 
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cauuot  in  such  a  enso  bo  prosium^d  to  havo  coinniunicaladl 
his  knowledge  to  the  principal;  while  others  have  traxted 
the  fraud  as  breiiking  off  the  relation  of  principal  ;ind' 
agent  (s) .  The  latter  would  appear  to  be  the  true  explana- 
tion, for  it  is  settled  that  the  most  positive  proof  that 
(he  agent  did  not,  in  fact,  communicate  the  notice  to  his 
principal  will  not  prevent  the  principal  from  being  affected 
by  the  notice  (t).  The  exception  has  been  rcoognised  by 
the  Partnership  Aet,  1890  (n),  wlierehy  it  is  enacted  that 
notice  to  an  active  partner  is  notice  to  the  firm,  except  in 
the  case  of  a  fraud  on  the  lirm  committed  by  or  with  the 
consent  of  that  partner. 

Where  one  person  is  an  officer  of  two  companies,  his  Where  a 

personal  knowledge  is  not  necessarily  the  knowledge  of  I'^^o"  i*  i™ 

both  companies.     The  kno\yledge  which  he  has  acquired  °„mpaniesr'' 

as  officer  of  the  one  company  will  not  be  imputed  to  tlie  knowledge 

other  company,  unless  he  owes  a  duty  to  the  first  company  j'?q";''ed  by 

to  communicate  his  knowledge,  and  also  a  duty  to  the  j,f  o^e  ^.q^. 

second  company  to  receive  the  notice  (x) .  pany  is  not 

usually 
imputed  to 

(B)  Prior   legal   ami   ■■^iihsrqiicnt    equitable    estate  —  the  other. 
So  far  we  have  been  oonsidering  the  question  whether  n    «>  Prior  legal 
person  \\\\q  acquires  the  legal  estate  will  be  subject  to  u  [^"eu^elluiT- 
prior  equitahle  interest.     We  come  now  to  the  question  able  estate, 
whether  a  person  who'  has  acquired  the  legal  estate  will  be 
postponed  to  an  equity  subsequently  arising.     The  whole 
subject  WHS  elaborately  discussed  by  the  Court  of  Appeal 
in  Northirn  Countiex  of  Engilmid  Fire  Inmrance  Co.  v. 
Whipjt  (//),  wlieiie  it  was  said  that  the  authorities  justified 
the  iol lowing  conclusions:  — 

"  (1)  That  the  Court  will  postpone  the  prior  legal  estate 
to  a  subsequent  equitable  estate — (a)  whei'e  the  owner  of 
the  legal  estate  has  assisted  in  or  connived  at  the  fraud 
which  has  led  to  the  creation  of  a  subsequent  equitable 


(s)  Sw  Cni-e  V.  Car,'  (1880),  16  Ch.  1).  639. 

(f.)  li>,„(l,-ii  V.  RicluK  (1878),  9  Oil.  D.  189;  BrnrlH-  v.  Price, 
1905,  1  Ch.  «i32. 

(w)  53  i:   .54  Vict.  c.  39,  .■^.   Iti. 

(.e)  ]fe  llampsJiiic  I.aiul  Co.,  1896,  2  Ch.  743;  lie  Feitwich, 
Stobttii  $•  Co.,  1902,  1  Ch.  507;  Re  Dari/I  Payne  #  Co.,  1904,  2  C3h. 
«09. 

(y)  (1884),  26  Ch.  D.  482. 
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estate,  without  notice  of  the  prior  legal  estate;  of  whicli 
assistance  or  connivance,  the  omission  to  use  ordinary  care 
in  inquiry  after  or  keeping  title  deeds  may  be,  and  in 
some  cases  has  been,  held  to  be  sufficient  evidence,  where 
such  conduct  cannot  otherwise  be  explained;  (b)  where  the 
owner  of  the  legal  estate  has  constituted  the  mortgagor  his 
agent  with  authority  to  raise  money,  and  the  estate  thus 
created  has  hy  the  fraud  or  misconduct  of  the  agent  been 
represented  as  being  the  first  estate. 

"  (2)  That  the  Court  will  not  postpone  the  prior  legal 
estate  to  the  subsequent  equitable  estate  on  the  ground  of 
any  mere  carelessness  or  wiant  of  prudence  on  the  part  of 
the  legal  owner." 

The  latter  statement,  however,  apparently  requires  a 
slight  modification.  It  seeme  that  it  should  be  confined 
to  conduct  subsequent  to  the  acquisition  of  the  legal 
estate;  for  it  was  held  in  Walker  v.  Linom  {z)  that  the 
negligence  of  the  legal  owner  in  not  obtaining  the  title 
deeds  was  sufficient,  although  there  was  no  fraud  on  his 
part,  to  postpone  him^  to  an  equitable  mJortgagee  who  had 
subsequently  advanced  money  on  the  title  deeds  (a) .  The 
same  case  decides  that,  if  the  legal  owner  is.  a  trustee,  his 
negligence  in  not  obtaining  the  title  deeds  will  postpone 
the  equitable  interest  of  the  beneficiaries  to  the  subsequent 
equitable  mortgage,  for  they  are  in  no  better  position  than 
the  trustee  (b) . 

It  is  clear,  however,  that  a  stronger  case  must  be  made 
out  to  postpone  a  prior  legal  estate  to  a  subsequent  equit- 
able estate  than  is  required  to  postpone  a  subsequent  legal 
to  a  prior  equitable  estate.  Apart  from  negligence  in 
obtaining  the  title  deeds,  mere  negligence  or  want  of 
prudence  is  not  sufficient .  A  good  example  is  afforded  by 
the  case  of  National  Provincial  Bank  of  Enffland  v. 
Grierson  (c) .  There  the  owner  of  leasehold  premises 
deposited  the  lease  with  his  'bank  as  security  for  a  loan, 
and  afterwards  gave  a  legal  mortgage  of  the  premises  to 


(z)  1907,  2  Ch.  104. 

(a)  And  see  Oliver  v.  Hinton,  1899,  2  Oh.  264. 

(b)  See  also  Lloyds  Baiileinff  Co.  v.  Jones  (1885),  29  Oh.  D.  221, 
and  Coleman  v.  London  County  and  Westminster  Bank,  Ltd.,  1916, 
2  Oh.  353.  (c)  1913,  2  Ch.  18. 
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the  defendant  expressly  subject  to  the  bank's  charge.  The 
defendant  gave  no  notice  of  his  mtortgage  to  the  bank, 
although  it  is  usual  for  a  second  mortgagee  to  give  notice 
to  the  iirst.  The  mortgagor  paid  off  the  bank's  charge, 
obtained  the  lease  from'  the  bank  and  deposited  it  with 
the  plaintiffs  to  secure  a  loan,  the  plaintiffs  having  no 
notice  of  the  defendant's  mortgage.  It  was  held  that  thr 
defendant  had  not  been  guilty  of  misconduct  sufficient  to 
deprive  him  of  his  priority. 

(C)  Tn-o  equitable  clmnis. — Where  neither  the  plain-  (c)  Priorities 
tiff  nor  the  defendant  has  the  legal  estate,  but  each  of  as  between 
them  has  an  equitable  estate  only,  the  rule  is  that  the  ^^rests^ 
person  whose  equity  attached  to  the  property,  first  will  be  Equitable 
entitled  to  priority  over  the  other.     The  reason  of  this  claims  rank 
rule  is,  as  stated  in  PhiUips  v.  Phillips  (d),  that  every  in  order  of 
conveyance  of  an  equitable  interest  is  an  innocent  oon-  creation: 
veyance,  that  is  to  say,  "  the  grant  of  a  person  entitled  in 
equity  passes  only  that  which  he  is  justly  entitled  to  atid 
no  more."     On  a  sale,  therefore,  of  an  equitable  interest 
in  land  which  is  subject  to  a  mortgage,  the  purchaser 
takes  subject  to  the  mortgage,  whether  he  knows  of  it  or 
not,  for  he  can  only  take  what  the  vendor  has  to  give  him . 
A  good  illustration  of  the  rule  is  afforded  by  Re  Samuel 
Allen  and  Co.  (e).     There  a  company  hired  machinery 
from  A.  under  a  hire-purchase  agreement,  under  which 
the  property  in  the  machinery  was  not  to  pass  to  the 
company  until  all  instalments  had  been  paid,  and  a  right 
of  removal   was   given   to  A.  on   the  company's  failure 
to   pay   an   instalment.     The   machinery   was   fixed    on 
the    business    premises    of    the    company.      Afterwards 
the  company  created  an  equitable  mortgage  of  its  busi- 
ness premises,  the  mortgagee   having  no  notice  of   the 
hire-purchase  agreement.     It  was  held  that  A.'s  equit- 
able right  to  remove  the  fixtures,  having  attached  before 
the  mortgage  was  created,  had  priority  over  the  mort- 
gagee's rights. 

It  must  be  borne  in  mind,  however,  that  the  rule  only  except 
applies  where  the  equities  are  equal.     If  the  moral  claims  (a)  -w-herethe 
of  the   plaintiff   and   defendant  are  not  on  an  equality,  unequ^i*'^^ 

(_d)  (1862),  31  L.  J.  Ch.  321.  . 

(e)  1907,  1  Qi.  575,  followed  in  Re  Morrison,  Jones  v.   Taylor, 
1914,  1  Oh.  50. 
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the  0116  who  has  the  better  claim  will  be  preferred', 
although  his  interest  arose  after  the  other's.  For  instance, 
where  a  vendor  conveyed  land  to  the  purchaser  without 
receiving  the  purchase-money,  and  nevertheless  endorsed 
a  receipt  for  the  purchase-money  on  the  deed,  and  delivered 
the  title  deeds  to  the  purchaser,  and  the  purchaser  sub.*e- 
quently  deposited  the  title  deeds  with  an  equitable  mort- 
gagee, who  had  no  notice  that  the  purchase-money  was 
unpaid,  it  was  held  that  the  vendor's  lien  for  the  unpaid 
purchase-money  must  be  postponed  to  the  equitable  mort- 
gage, although  the  vendor's  lien  was  prior  in  point  of 
time,  for  owing  to  the  negligence  of  the  vendor  in  giving 
a  receipt  when  the  money  had  not  been  paid,  the  equities 
of  the  parties  were  not  equal  (/) .  And,  in  such  a  case,  if 
the  vendor  had  been  a  trustee,  his  negligence  would  have 
affected  the  beneficiaries  also,  so  that  they  too  would  have 
lost  their  priority  (gr).  It  is  not  negligence,  however,  on 
the  part  of  a  cestui  que  trust  to  allow  the  title  deeds  of 
the  trust  property  to  remain  in  the  hands  of  his  trustee, 
and  therefore  if  the  trustee  creates  an  equitable  mortgage 
by  depositing  the  title  deeds,  the  right  of  the  cestui  que 
trust  will  prevail  over  the  claim  of  the  equitable  mort- 
gag-ee,  even  though  the  latter  had  no  notice  of  the 
trust  (h). 

(b)  in  the  case  In  the  Case  of  equitable  interests  in  pure  personalty, 
of  equitable  priority  is  determined  not  by  the  respective  tim'es  at  which 
in  pure  the  interests  were  created,  but  by  the  respective  times  at 

personalty.       which  notice  was  given  to  the  legal  owner  of  the  fund  (i). 

(5)  He  who  (5)  He  who  seefcs  equity  must  do  equity. — This  rule 

seeks  equity      jg  generally  illustrated  by  the  wife's  equity  to  a  settle- 
equity—  ment.     If  a  husband  sought  the  aid    of    the    Court   of 
illustrations.     Chancery  to  obtain  possession  of  property  to  which  he  was 
entitled  in  right  of  his  w^ife,  the  Court  refused  to  assist 
him  except  on  the  condition  that  he  made  a  fair  settle- 
ment of  part  of  the  property  on  his  wife  and  children  (k). 

(/)  liice  V.  Sice  (1853),  2  Drew.  73;  and  see  Mimmer  v.  Webster, 
1902,  2  Ch.  163. 

(ff)  Lloyds  BanJe  v.  Bullock,  1896,  2  Ch.  192,  distinguished  in 
Capell  V.  Winter,  1907,  2  Oh.  376,  and  in  Coleman  v.  London  County 
and  Westminster  BmiTc,  Ltd.,  1916,  2  Oh.  353. 

{h\  Shropshire  Vnion  Railway  v.  Reg.  (1875),  L.  B.  7  H.  L.  496. 

(»)  See  poHt,  p.  84. 

(Jc)  See  post.  Chap.  XXIV. 
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A  more  modern  illustration  is  afforded  hy  the  case  of 
Lodge  v.  JSatvayial  Union  Investment  Co.,  Ltd.  {I).  There 
A.  borrowed  money  from  B.,  an  unregistered  money- 
lender, and  mortgaged  certain  property  to  him  as  security 
for  the  loan.  The  contract  was  void  under  the  Money- 
lenders Act,  1900  (ym).  A.  sued  B.  for  a  declaration  that 
the  contract  was  void,  and  for  delivery  up  of  the  securities. 
The  Court  refused  to  order  B.  to  deliver  up  the  securities, 
except  upon  the  terms  that  A.  should  repay  the  money 
which  had  been  advanced  to  him;  for  A.  was  asking  for 
equitable  relief,  and  must  therefore  do  what  wiais  right 
and  fair.  Had  A.  asked  merely  for  a  declaration  that 
the  mortgage  was  void,  he  could  have  obtained  it  without 
repayment,  because  that  is  not  equitable  relief  {n). 

(6)  He  ivho  comes  into  equity,  must  come  with  clean  (6)  He  who 
hands. — For    example,    in    Overton  v.  Banister  (o),    an  comes  into 
infant,  fraudulently  concealing  her  age,  obtained  from  come^uh^ 
her  trustees  a  sum  of  stock  to  which  she  was  entitled  clean  hands- 
only  on  coming  of  age.     Subsequently,  she  instituted  a  lU^tration  of 
suit  against  the  trustees,  to  compel  them  to  pay  over  again 
the  stock  which  had  been  improperly  paid  by  them  to 
her  during  her  minority.     The  Court  held  that  the  infant 
could  not  enforce  payment  over  again  of  the  stock,  for, 
though  the  receipt  of  an  infant  is  ineffectual  to  discharge 
a  debt,  yet  the  infant,  having  misrepresented  her  age, 
could  not  set  up  the  invalidity  of  the  receipt.      There 
is  one  case,  however,  in  wliich  the  fact  that  the  plaintiff 
has  not  a  clean  record  in  the  matter  is  no  bar  to  his  obtain- 
ing equitable  relief,  and  that  is  where  the  transaotian 
is  against  public  policy.     An  action,  for  instance,  may 
be  maintained  for  delivery  up  of  an  instrument  which  is 
void  on  the  ground  of  public  policy,  even  though  the 
plaintiff  was  a  party  to  the  illegality  (p) . 

{7)  Delcni/  defeats  equities,  or.  Equity  aids  the  vigilant  (7)  Belay 
<md  not  the  indolent.— In  the  words  of  Lord  Camden  (q),  defeats 

6C[Ultl6S* 

(I)  1907,  1  Ch.  300. 

(m)  63  &  64  Vict.  c.  51,  s.  2. 

(«)  Chapman  v.  Michaelson,  1909,  1  Ch.  238.  See  Chap.  XXX.,, 
infra. 

(o)  (1844),  3  Hare,  503.  Aiid  see  Nail  v.  Punter  (1832),  5  Sim. 
555;  Re  Lush's  Trusts  (1869),  L.  B.  4  Ch.  App.  591. 

{p)  St.  John  V.  St.  John  (1805),  11  Ves.  at  p.  535;  Lound  v. 
Grimwade  (1888),  39  Oh.  D.  605. 

(?)  Smith  V.  Clatj  (1767),  3  Bro.  O.  C.  640,  n. 

3  (2) 
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"  a  Court  of  Equity  has  always  refused  its  aid  to  staile 
demands  where  a  party  has  slept  upon  his  rights  and 
acquiesced  for  a  great  length  of  time.  Nothing  can  caU 
forth  this  Court  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence;  when  these  are  wanting,  the 
Court  is  passive  and  does  nothing." 

Maxim  not  ijij^jg  maxim,  however,  has  no  application  to  oases  to 

crs^esTovered  which  the  Statutes  of  Limitation  are  applicable.  Origi- 
by  Statutes  nally,  indeed,  the  statutes  applied  only  to  Courts  of 
of  Limitation.  Law,  but  at  the  present  day  there  are  several  statutory 
provisions  in  terms  applicable  to  equitable  claims,  e.g., 
s.  24  of  the  Real  Property  Limitation  Act,  1833  (r), 
which  provides  that  an  action  to  recover  land  or  rent  in) 
equity  must  be  brought  within  the  same  time  as  if  it 
were  a  legal  claim,  and  s.  8  of  the  Trustee  Act,  1888  (s), 
which  limits  the  time  within  which  an  action  must  be 
commenced  against  a  trustee  for  breach  of  trust.  And 
even  where  the  statutes  do  not  expressly  apply  to  equit- 
able claims,  a  Court  of  Equity  acts  by  analogy  to  the 
statute  where  the  remedy  in  equity  corresponds  with  the 
remedy  at  law  which  is  subject  to  a  statutory  limitation. 
Thus,  if  one  cestui  que  trust  brings  an  action  in  the 
Chancery  Division  against  another  cestm  que  trust  to 
recover  money  wrongly  paid  by  the  trustee  to  the  lattei* 
under  a  common  mistake  of  fact,  the  Court,  acting  oa 
the  analogy  of  the  Limitation  Act,  1623,  will  hold  the 
claim  to  be  barred  after  the  lapse  of  six  years,  the  action 
being  in  the  nature  of  a  common  law  action  for  money 
had  and  received.  The  case  would  be  different  if  the  claim 
were  made  in  an  action  in  which  the  Court  was  adminis- 
tering the  trust  estate.  Then,  if  there  were  assets  to 
which  the  overpaid  cestui  que  trust  was  entitled,  the  Court 
would  adjust  the  accounts  as  between  the  parties  entitled, 
and  lapse  of  time  would  be  no  bar  {t). 

States  a    1        ^^  ^  G^Q&  where  the  Statutes  of  Limitation  apply  ex- 

e^cpressly  or  ^  pressly  or  by  analogy-,  equity  follows  the  law  and  allows 

by  analogy,      the  same  time  for  enforcing  the  right,  whether  legal  or 

equitable,  as  a  Court  of  Law  would,  and  delay  short  of  the 

(r)  3  &  4  Will.  IV.  0.  27. 

(s)  51  &  52  Vict.  c.  59. 

(<)  Ee  Robinson,  Maclaren   v.   Public  Trustee,  1911,   1   Oh.  502. 
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statutory  period  is  no  bar  to  a  claim,  whether  legal  or  equit-  equity  allows 
able  (u).    Thus,  a  creditor  who  issues  a  writ  to  set  aside  the  same  time 
a  conveyanoe  made  by  his  debtor  as  being  fraudulent  under  a^olSm'a.B'iB^ 
13  Eliz.  c.  5,  is  not  defeated  by  proof  that  he  knew  of  the  allowed  at 
conveyance,  and  neglected  for  several  years  to  apply  to  ^*'''- 
have  it  set  aside;  so  long  as  his  debt  is  not  statute-barred, 
his  delay  is  not  fatal  to  the  enforcement  of  the  legal  right 
given  to  him  by  the  statute  (v) .     So,  too,  a  plaintiff  is 
entitled  to  a  final,  though  not  an  interlocutory,  injunction 
in  aid  of  a  legal  right  in  spite  of  the  fact  thajt  he  hale 
been  guilty  of  delay,  provided  he  is  still  in  a  position  to 
maintain  an  action  at  law  (x). 

In  dealing,  then,  with  legal  claims,  or  with  equitable  In  what  cir- 
claims,    to    which    the    Statutes    of    Limitation    apply  T^J"**^"?'^^. 
expressly  or  by  analogy,  there  is  no  room  for  the  applica-  J^  equitabV 
tion  of  this  maxim.     In  other  cases,  delay  will  be  fatal  to  claim, 
a  claim  for  equitable  relief  if  it  may  have  resulted  in  the 
destruction  or  loss  of  evidence  by  which  the  claim  migbt 
have  been  rebutted,  or  if  it  is  evidence  of  an  agreemenjt 
by  the  plaintiff  to  abandbn  or  release  his  right,  or  if  th^ 
plaintiff  has  so  acted  as  to  induce  the  defendant  tro  alter 
his  position  on  the  reasonable  faith  that  he  has  released  or 
abandoned  his  claim  (,«/).     But,  apart  from  such  circum- 
stances, delay  will  be  immaterial  (z).     As  there  can  be 
no  abandonment  of  a  right  without  full  knowledge,  legal 
capacity  and  free  will,  ignorance  or  disability  or  undue 
influence  will  be  a  satisfactory  explanation  of  delay  (a). 

(8)  Equalitiy  is  equity. — This    maxim  may  be  illus-  (S)  EquaUty 
trated  by  equity's  dislike  of  a  joint  tenancy.     On  the  i-*  equity. 

(«)  Knox  V.  a-ve  (1872),  L.  R.  5  H.  L.  656. 

(v)  Re  Maddever  Q.8U),  27  Ch.  D.  623. 

(«)  FuUwood  V.  Fullwood  (1878),  9  Ch.  D.  176;  G.  W.  S.  v. 
Oxford,  ^c.  Railway  Co.  (1853),  3  De  G.  M.  &  G.  341.  And  see 
Archbold  v.  Scully  (.1861),  9  H.  L.  C.  360,  and  Re  Baker,  ColUm 
V.  Baker  (1881),  20  Ch.  D.  230.  As  to  specific  performance,  see 
infra,  Chap.  XXXV. 

(jr)  Lindsay  Petroleum  Co.  v.  Hurd  (1874),  L.  R.  5  P.  O.  221  at 
p.  239;  Erlanger  v.  New  Sombrero  Phosphate  Co.  (1878),  3  A.  O. 
1218  at  p.  1279;  Roohefoueauld  v.  Boustmd,  1897,  1  Ch.  196  at  p.  210; 
Blake  v.  Gale  (1885),  31  Ch.  D.  196;  Brooks  v.  Muoklesion,  1909,  2 
Ch.  519. 

(z)  Re  Eustace,  Lee  v.  McMillan,  1912,  1  Ch.  561. 

(a)  See  Rees  v.  De  Bernardy,  1896,  2  Ch.  437  at  p.  445;  Allcard 
V.  S?ei!mer  (1887),  36  Oh.  D.  145. 
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Equity  leans 
against  joint 
tenancy. 


a)  Joint 
purchases. 


(b)  Joint 
mortgages. 


death  of  one  joint  tenant,  the  whole  estate  belongs  to  the 
survivor,  and  the  representatives  of  the  deceased  take 
nothing.  There  is  here  no  equality  except,  perhaps,  an 
equality  of  chance.  Equity,  therefore,  leans  in  favour  of 
a  tenancy  in  common,  and  will  in  many  cases  treat  persons 
who  are  joint  t&nants  at  law  as  tenapts  in  common  as 
regards  the  beneficial  interest,  so  that,  though  the  survivor 
is  entitled  at  law  to  the  whole  estate,  he  will  hold  in  part 
as  trustee  for  the  representatives  of  the  deceased.  For 
instance,  if  A.  and  B.  purchase  property  and  find  the 
purchase-money  in  unequal  shares,  and  take  the  convey- 
ance to  themselves  jointly,  on  A.'s  death,  although  B. 
becomes  entitled  to  the  whole  of  the  property  at  law,  yet 
in  equity  he  is  treated  as  a  trustee  for  A.'s  representatives 
to  the  extent  of  the  share  of  the  purchase-money  advanced 
by  A.  But  if  the  purchase-money  had  been  advanced 
equally,  B.  would  have  been  entitled  to  the  ^\hole  est-ate 
in  equity  as  well  as  at  law,  unless  A.  and  B.  wore 
partners;  for  where  two  purchasers  advance  the  money 
equally  they  may  be  presumed  to  have  purchased  with  a 
view  to  the  benefit  of  survivorship  (&).  In  the  case  of  a 
mortgage  made  to  A.  and  B.  jointly,  it  is  immaterial 
whether  the  money  is  advanced  equally  or  unequallj-;  the 
mere  circumstance  of  the  transaction  being  a  loan  is  suffi- 
cient to  repel  the  presumption  of  an  intention  to  hold  the 
mortgage  as  a  joint  tenancy,  and  the  survivor  is,  therefore, 
a  trustee  for  the  representatives  of  the  deceased  mortgagee 
to  the  extent  of  his  proportion  of  the  loan  (c).  Nor  will 
the  Court  treat  the  mortgage  as  joint  in  equity  merely 
because  it  contains  a  clause  to  the  effect  that  the  money 
belongs  to  the  lenders  on  a  joint  account.  Such  a  clause 
was  usually  inserted  in  a  mortgage  made  to  two  mort- 
gagees before  the  Conveyancing  Act,  1881  {d),  to  enable 
the  surviving  mortgagee  to  give  a  receipt  to  the  mortgagor 
for  the  whole  of  the  mortgage  money;  it  was  simply  con- 
veyancing machinery,  and  does  not  conclude  the  question 
whether  the  survivor  is  entitled  beneficially  to  the  whole 
of  the  money  or  must  hold  part  as  trustee  for  the  repre- 
sentatives of  the  deceased  mortgagee  (e). 


(6)  Lake  v.  Gibson   (1729),  1  Eq.  Ca.  Abr.  294;  on  appeal  Lake 
.  Crad-dock  (1732),  3  P.  W.  158. 
(c)  Morletj  v.  Bird  (1798),  3  Yes.  at  p.  631. 
{d)  44  &  45  Viet.  c.  41,  s.  61. 
(f)   Re  Jackson,  SmitJi  \.  Sibthorpe  (1887),.  34  Ch.  D.  732. 
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Even  where  the  property  is  vested  in  the  parties  as  joint  Joint  tenancy 
tenants  in  equity  as  well  as  at  la\\ ,  as  in  the  case  of  a  joint  readily  treated 
purchase  where  the  money  is  advanced  equally,  equity  wiU  ,„  Luity. 
readily  treat  it  as  severed  so  as  to  exclude  the  incident  of 
survivorship.      Thus,   an   agreement   by   one    tenant    to 
alienate  his  share,  provided  it  is  entered  into  for  value, 
e.g.,  in  consideration  of  marriage,  will  cause  a  severance 
in  equity  of  the  joint  tenancy  as  regards  that  share  (/). 

(9)  Equity  looks  to  the  intent  rather  than  to  the  form.  (9)  Equity 
— This  maxim  lies  at  the  root  of  the  equitable  doctrines  \°°^  *°  ^° 
governing  mortgages,   penalties   and   forfeitures,   all   of  than  tofte*"^ 
which  are  fully  oonsidered  in  the  later  chapters  of  this  form, 
treatise. 

(10)  Equity  looks  on  that  as  done  which  ought  to  have  (lo)  Equity 
been  done. — This  maxim  has  its  most  frequent  application  loo^s  on  that 
in  the  case  of  contracts.     Equity  treats  a  contract  to  do  a  ought'to\aTe 
thing  as  if  the  thing  were  already  done,  but  only  in  favour  been  done, 
of  persons  entitled  to  enforce  the  contract  and  not  in 

favour  of  volunteers  {g).  Therefore,  all  agreements  for 
\dlu.e  are  considered  as  performed  as  from  the  time  when 
they  ought  to  have  been  performed,  and  they  have  all  the 
same  consequences  as  if  they  had  then  been  completely 
performed.  For  example,  a  person  who  enters  into  pos- 
session of  land  under  an  agreement  for  a  lease,  which  is 
specifically  enforceable,  is  regarded  in  any  Court  which 
has  jurisdiction  to  enforce  the  agreement  {h)  as  being  in 
the  same  position  as  if  the  lease  had  actually  been  granted 
to  him  {i) .  The  operation  of  the  maxim  is  not  confined 
to  contracts,  as  will  appear  from  the  chapter  on  Conver- 
sion {k). 

(11)  Equity  imputes  an  intention  to  fulfil  an  obliga-  (U)  Equity 
tim.— Where  a  man  is  under  an  obligation  to  do  an  act,  j^fg^yQ^"^ 

(/)  Brown,  v.  Ruifidle  (1796),  3  Ves.  257;  Burnaby  .v.  Equitable 
Sm'ersiouary  Interest  Hocietij  (1885),  28  Ch.  D.  416;  He  He-wett. 
He-ccett  V.  Halletl,  1894,  1  Ch.  362. 

(^)  Chetwynd  v.  Morgan  (1888),  31  Ch.  D.  596;  Re  Plumptre's 
Settlement,  1910,  1  Ch.  609. 

(/i)  Foster  v.  Reeves,  1892,  2  Q.  B.  255. 

({->  IValsh  V.  Lomdale  (1882),  21  Ch.  D.  9;  Hw(dn  v.  Ayres  (1888), 
21  Q.  B.  D.  289;  Zimbler  v.  Abra/irom,  1903,  1  K.  B.  577. 

(k)  Post,  Chap.  X. 
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fulfil  an 
obligation — 
illuBtration  of 
tiiis  maxim. 


and  he  does  some  other  act  which  is  capable  of  being 
considered  as  a  fulfilment  of  his  obligation,  the  latter  act 
will  be  so  considered,  because  it  is  right  to  put  the  moat 
favourable  construction  on  a  man's  acts,  and  to  presume 
that  he  intends  to  be  just  before  he  affects  to  be  generous. 
Thus,  a  husband  covenants  with  the  trustees  of  his 
marriage  settlement  to  pay  to  them  the  sum  of  £2,000, 
to  be  laid  out  by  the  trustees  in  the  purchase  of  lands  in 
the  county  of  Devon,  to  be  settled  upon  the  truists  of  the 
settlement;  the  husband  never  pays  the  money  to  the 
trustees,  but  after  the  marriage  purchases  lands  in  Devon, 
and  takes  a  conveyance  thereof  to  himself  in  fee,  and  then 
dies  intestate,  without  bringing  the  lands  into  settlement. 
The  purchased  lands  are  considered  in  equity  as  purchased 
by  the  husband  in  pursuance  of  his  covenant,  and  as  being 
in  fact  his  performance  of  that  covenant  (l).  It  is  on 
this  maxim  that  the  doctrines  of  performance  and  satis- 
faction are  founded  (jn). 


(12)  Equity 
aets  in 
personam. 


Originally  an 
order  of  the 
Court  of 
Chancery  was 
-enforced  only 
by  imprison- 
ment ; 

later,  also  by 
sequestration. 


Court  may 
BOW  make  a 
Testing  order ; 


(12)  Equity  acts  in  personam. — This  highly  important 
maxim  is  descriptive  of  the  prooedwe  in  equity.  A  judg- 
ment of  the  Common  Law  Courts  was  enforced  by  one  of 
the  ordinary  writs  of  execution  by  means  of  which  the 
plaintifi  was  forcibly  put  in  possession  of  the  property  to 
which  he  weis  entitled  under  the  judgment.  But  the  Court 
of  Chancery,  originally  at  any  rate,  did  not  itself  interfere 
with  the  defendant's  property,  but  merely  made  an  order 
against  the  defendant  personally,  and,  if  he  failed  to 
comply  with  it,  punished  him  for  his  disobedience  by 
attachment  or  committal  for  contempt.  Imprisonment, 
however,  proving  in  some  cases  ineffectual  to  compel  com- 
pliance with  its  orders,  the  Court  of  Chancery  afterwards 
had  recourse  to  the  writ  of  sequestration,  under  whicjh 
sequestrators  were  appointed  to  take  possession  of  the  pro- 
perty in  dispute,  and  eventually  of  all  the  defendant's 
property  until  he  did  the  act  which  he  had  been  ordeireid 
to  do  (n).  This  power  of  enforcing  its  orders  by  attach- 
ment of  the  person  or  sequestration  of  the  estate  has  beem 
supplemented  by  the  Trustee  Act,  1893  (o),  virhioh  allows 


(0  Sowden  v.  Sowden  (1785),  1  Bro.  0.  O.  58-2. 

(;«)  Post,  Chaps.  XIII.  and  XIV. 

(»)  See  Ashburner's  Equity,  pp.  41 — i3. 

(o)  56  &  57  Vict.  c.  53,  ss.  31—35. 
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the  Court  to  make  vesting  orders  in  various  cases,  or, 

instead  of  making  a  vesting  order,  to  appoint  a  person  or  appoint 

to  execute  a  transfer,  and  by  the  Judicature  Act,  1884  (/?),  t^xJ^cute  a 

which  contains  a  more  general  provision  authorising  the  conveyance, 

Court,  where  any  person  neglects  or  refuses  to  comply  &c. ; 

with  a  judgment  or  order  of  the  Court  directing  him  to 

execute  any  conveyance,  contraict,  or  other  document,  or 

to  indorse  any  negotiable  instrument,  to  nominate  some 

person  to  do  the  act  for  him.     Further,  since  the  Judica-  and  legal 

ture  Acts,  the  orders  of  the  Chancery  Division  can  be  writs  of  exe- 

enforced  by  any  of  the  legal  writs  of  execution  which  ",g*'d°^h^e^* 

may  be  applicable  to  the  particular  case.      For  instance,  applicable. 

an  order  for  the  payment  of  a  sum  of  money  can  be 

enforced  by  a  writ  of  fieri  facias  or  elegit  (q) . 

Although  at  the  present  day  equity  is  not  confined  to  EfEectof 
acting  in  perscmam,  still  its  j  urisdlction  is  primarily  over  equity  acting 
the  defendant  personally.    It  is,  therefore,  immaterial  that  '"p^'^"""'"- 
the  property  in  question  is  not  within  the  reach  of  the 
Court,  provided  that  the  defendant  himself  is  within  the 
jurisdiction  and  that  there  is  some  equitable  right  which 
the  plaintiff  could  have  enforced  against  him  had  the  pro- 
perty been  here.     Accordingly,  in  the  leading  case  of  Comtmay 
Fenn  v.  Lord  Baltimore  (r),  specific    performance    was  order  specific 
ordered  of  an  agreement  relating  to  land  in  America,  the  ^f  o°^^t^ 
defendant    being    in     this     country.      As     Lord     Sel-  relating  to 
ibome,  L.C.,  said,  in  Ewing  v.    Orr  Emng  (s):    "The  laud  outside 
Courts  of  Equity  in  England  are,  and  always  have  been,  i"^gfendant 
Courts  of  conscience,  operating  in  personam,  and  not  in  is  here; 
rem;  and  in  the  exercise  of  this  personal  jurisdiction  they 
have  always  been  accustomed  to  compel  the  performance 
of  contracts  and  trusts  as  to  subjects  which  were  not  either 
locally  or  ratkme  domicilii  within  their  jurisdiction.  They 
have  done  so  as  to  land  in  Scotland,  in  Ireland,  in  the 
colonies,  and  in  foreign  countries." 

In  the  last-mentioned  case,  the  House  of  Lords  held  and  may 
that  the  English  Court  had  jurisdiction  to  administer  order  admi- 
the  assets,  both  real  and  personal,  of  a  testator  who  died  foreigntstate 

(t>)  47  &  48  Vict.  c.  61,  s.  14. 

(?;  See  Ord.  XLII.  of  the  E.  S.  C. 

(?)   (1750),  1  Ves.  Sen.  444. 

Is)  (1883),  9  App.  Cas.  .34  at  p.  40. 
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here; 


ifesecutoror  domiciled  in  Scotland,  although  the  greater  part  of  the 
trustee  is  personalty  and  aU  the  realty  were  situate  in  Scotland,  some 
of  the  executors  and  trustees  of  the  will  being  in  England. 
Eventually,  however,  an  administration  action  having  been 
started  in  Scotland,  the  House  of  Lords  stayed  the  English 
administration  on  the  ground  of  convenience  (t). 


and  f  fir 
redemption 
and  fore- 
closure of 
mortgages, 
(fee. 


Limitations 
to  the  Court's 
power  to 
entertain 
actions 
relating  to 
land  outside 
the  juris- 
diction. 


So,  also,  it  has  been  held  that  the  Court  can  give  judg- 
ment for  redemption  or  foreclosure  of  a  mortgage  on 
land  abroad  (m),  or  for  specific  performance  of  an  agree- 
ment to  create  a  mortgage  of  land  in  Sciotland  (x),  or  for 
an  account  of  the  rents  and  profits  of  foreign  land,  and,  if 
necessary  and  effectual,  for  the  appointment  of  a  re- 
ceiver (y),  provided  in  all  these  oases  that  the  defendant  is 
here.  And,  where  there  is  an  English  contract  for  a 
mortgage  of  land  abroad,  the  English  equitable  rule 
against  clogging  the  equity  of  redemption  will  be  en- 
forced against  a  contracting  party  here  (z) . 

But  if  an  action  involves  merely  a  question  of  title  to 
land  outside  the  jurisdiction,  and  the  plaintiff  has  no 
equity  which  he  could  have  enforced  against  the  defen- 
dant had  the  land  been  English,  our  Courts  will  not! 
entertain  the  action;  the  question  of  title  can  be  better 
dealt  with  by  the  Courts  of  the  country  in  which  thei 
land  is  situate  (a).  The  only  cases  in  which  the  English 
Court  will  adjudicate  on  a  question  relating  to  the  title 
to  or  the  right  to  the  possession  of  immovable  property 
out  of  the  jurisdiction  are  cases  in  which  there  is  some 
personal  obligation  arising  out  of  contract  or  implied  con- 
tract, fiduciary  relation  or  fraud,  or  other  conduct  which 
in  the  view  of  an  English  Court  of  Equity  would  be 
unconscionable  (&).  No  action  can  be  brought  here  to 
obtain    damages   for    trespass   to   land    abroad  (c),  or  to 


(0  (1885),  10  App.  Cas.  453. 

(m)  Toller  v.  Carteret  (1705),  2  Vern.  494;  Paf/et  v.  Ecle  (1874),. 
L.  R.  18  Bq.  118. 

(x)  Ex  parte  Pollard  (1840),  1  Mont,  k,  Ch.  239. 

(y)  Mercantile  Investment  Co.  v.  River  Plate  Co.,  1892,  2  Ch. 
303.     And  see  Buder  v.  Aihsderdamsch  Trustees,  1902,  2  Ch.  132. 

(s)  British  South  Ajrica  Co.  v.  Be  Beers  Consolidated  Mines,  1910. 
2  Ch.  502;  reversed  on  appeal  on  another  point,  1912,  App.  Cas.  52. 

(ffi)  Re  Hawthorne,  Graham   v.  Massey  (1883),  23  Ch.   D.  743. 

(6)  Per  Parker,  J.,  in  Beschamps  v.  Miller,  1908,  1  Ch.  856. 

(c)  British  South  Africa  Co.  v.  Companhia  de  Mocatnbiqiie,  1893, 
App.  Cas.  602. 
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recover  a  rent  charged  on  land  abroad  -which  the  defendant 
is  only  liable  to  paj'  by  reason  of  his  being  the  ownei*  of 
the  land,  and  not  by  reason  of  any  contract  {d).  Such 
actions,  being  of  the  dass  of  action  known  as  "  local," 
could  not  have  been  maintained  in  any  Court  in  thisi 
country  before  the  Judicature  Acts,  and  those  Acts  have 
not  conferred  any  new  jurisdiction  on  the  Supreme  Court. 

(rf)  WhiUiler  ..  Forbes  (1875),  L.  R.  10  C.  P.  583. 
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CHAPTEE  IV. 


TRUSTS    GENERALLY. 


What  ie  a 
trnst. 


No  one  has  yet  succeeded  in  giving  an  entirely  satis- 
factory definition  of  a  trust.  Perhaps  the  best  is  to  be 
found  in  Underbill's  Law  of  Trusts,  where  a  trust  is 
defined  as  "  an  equitable  obligation  binding  a  person  (who 
is  called  a  trustee)  to  deal  with  property  over  which  he 
lias  control  (which  is  called  the  trust  property)  for  the 
benefit  of  persons  (who  are  called  the  beneficiaries  or 
cestuis  que  trust),  of  whom  he  may  himself  be  one,  and 
any  one  of  whom  may  enforce  the  obligation  "  (a).  But 
even  this  is  not  altogether  satisfactory,  for  there  are  some 
trusts  which,  though  good,  are  unenforceable,  e.g.,  a  trust 
for  the  support  of  a  testator's  horses  and  do^  (&),  or 
for  the  maintenance  of  a  tomb  in  a  churchyard  or  cemetery, 
pirovided  it  is  limited  to  the  period  allowed  by  the  per- 
petuity rule  (c).  Moreover,  the  definition  is  not  wide 
enough  to  include  charitable  trusts. 


General  idea 
of  a  trust. 


Difficult,  however,  though  it  may  be  to  define  a  trust,  it 
is  easy  enough  to  grasp  the  general  idea  of  it,  which  is 
that  one  person  in  whom  property  is  vested  is  compelled 
in  equity  to  hold  the  property  for  the  benefit  of  another 
or  for  some  purposes  other  than  his  own.  It  is  some-  '  ' 
times  said  that  the  trustee  is  the  legal,  while  the  cestui 
que  trust  is  the  equitable,  owner;  but  this  is  not  altogether 
accurate,  for  the  interest  of  the  trustee  may  be,  and  often 
IS,  equitable  only,  as  where  the  trust  property  was  subject 
to  a  legal  mortgage  at  the  date  of  the  settlement,  or  where 
a  beneficiary  under  a  settlement  himself  makes  a  settle- 
ment of  his  interest  while  it  is  still  in  the  hands  of  the 


(a)  7th  ed.,  p.  1.     For  other  deiinitioiis,  see  Hart's  Digest  of  the 
Law  of  Trusts,  s.  1. 

(b)  Re  Dean,  Cooper-Dean  v.   Stevens   (1889),  41  Oh.   D.  552. 
{c)  Ibid,  at  p.  557. 
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trustees  of  the  former  settlement.  It  is  better 'therefore 
to  say  that  the  trustee  is  the  nominal,  while  the  cestui 
que  trust  is  the  beneficial,  owner  of  the  property. 

This  separation  of   the  nominal    from    the    beneficial  Classification 
ownership  may  arise  (a)  by  express   declaration   of   the  of  trusts: 
person  in  whom  they  are  both  vested,  as  where  A.  declares  (a)  express ; 
himself  a  trustee  of  Whiteacre  for  B.,  or  conveys  it  to 
C.  on  trust  for  B.;  this  is  oalled  an  express,  or  by  some 
writers  a  declared,  trust;    (b)  from  the  presumed  inten-  (b)  implied; 
tion  of  the  owner  of  the  property,  as  where  he  conveys 
it  to  another  to  be  held  on  certain  trusts  which  fail,  either 
wholly  or  partly,  or  uses  it   for    the   purchase  of  other 
property   which,   hy  his   direction,    is   transferred   to   a 
stranger;  this  is  called  an  implied'  or  presumptive  trust, 
or  when,  as  in  the  examples  given,  the  beneficial  interest 
comes  back  to  the  person  who  conveyed  the  property  or 
provided   the  money  for  its  purchase   in  the  name   oh 
another,  a  resulting  trust;   (c)  by  construction  of  equity,  fc)  construe- 
independently  of  the  intention  of  the  owner  of  the  pro-  tive. 
perty,  when  it  would  be  an  abuse  of  confidence  for  him 
to  hold  the  property  for  his  own  benefit,  as  where  a  trustee 
obtains  a  renewal  in  his  own  name  of  a  lease  held  by  him 
as  trustee;  this  is  called  a  constructive  trust.     It  should 
be  noted,  however,  that  the  term  "  constructive  trust "  is 
sometimes  used  so  as  to  include  the  second  as  well  as  the 
third  of  these  classes . 

Trusts  may  also  be  divided,  according  to  their  end  and  Trusts  also 
purpose,  into  private  and  public  or  charitable.     A  trust  divided  into 
is  private  if  it  is  for  the  benefit  of  an  individual  or  class  pubito.  *° 
irrespective  of  any  benefit  which  may  be  conferred  thereby 
on  the  public  at  large;   it  is  public  or  charitable  if  the 
object  of  its  creator  is  to  promote  the  public  welfare, 
though    incidentally    it   may    confer    a    benefit    on     an 
individual  or  class.     A  private  trust  may  be  enforced  by 
any  of  the  beneficiaries,  a  public  trust  by  the  Attorney - 
General . 

In  the  definition  of  a  trust  given  above,  a  trust  is  defined  Trusts 
as  an  equitable  obligation,  i.e.,  as  one  which  was  enforced  enforced  only 
only  in  a  Court  of  Equity.     The  Clom'mon  Law  Courts  ^"  ^"^"y- 
persistently  refused  to  recognise  as  actionable  any  breaf^h 
of  trust,  though,  in  the  case  of  an  express  trust  which 
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Trust  dis- 
tJEgnished 
from  bail- 
ment, 


and  from 
contract. 


has  been  undertaken  by  the  trustee,  there  appears  to  be 
no  reason  why  breach  of  it  should  not  have  been  treated 
as  a  breach  of  contract,  remediable  by  an  action  fbr 
damages  brought  by  the  person  creating  the  trust.  Bail- 
ments, no  doubt,  e.g.,  a  deposit  of  a  chattel,  may  in  a 
sense  !be  described  as  a  species  of  trust,  and  they  were 
recognised  by  the  Courts  of  Law,  but  there  is  this  great 
difference  between  a  bailment  and  a  trust,  that  the  general 
property  in  the  case  of  a  trust  is  in  the  trustee,  whereas 
a  bailee  only  has  a  special  property,  the  general  property 
remaining  in  the  bailor.  The  result  of  this  difference  is 
that  an  unauthorised  sale  by  a  trustee  will  confer  a  good 
title  upon  a  h(md  fide  purchaser  who  acquires  the  legal 
interest  without  notice  of  the  trust,  whereas  such  a  sale 
by  a  bailee  confers,  as  a  rule,  no  title  as  against  the 
bailor  (d).  Whatever  the  reason  may  .have  been,  trusts 
were  left  within  the  exclusive  jurisdiction  of  the  Court 
of  Chancery,  and  developed  on  lines  of  their  own  differing 
in  many  ways  from  the  lines  on  which  the  law  of  contract 
developed  in  the  Courts  of  Common  Law.  For  instance, 
the  rule  that  a  person,  who  is  not  a  party  to  a  contrajct 
which  purports  to  confer  a  benefit  upon  him,  cannot  emforoe 
tlie  contract,  has  no  application  to  trusts;  the  beneiiciary 
has  always  been  the  person  to  whom  equity  has  given  the 
remedy  for  breach  of  trust,  thoug'h  he  is  no  party  to  its 
creation.  Again,  though  equity  refuses  to  enforce  aji 
agreement  to  create  a  trust  at  the  instance  of  a  person  who 
has  given  no  consideration,  just  as  common  law  refuses  to 
recognise  as  a  contract  an  agreement  unsupported  by  pon- 
sideration,  yet  the  consideration  required  in  the  two  cases 
is  not  quite  the  same,  the  issue  of  a  prospective  marriage 
being  treated  in  equity  as  within  the  marriage  considera- 
tion, although  they  give  no  consideration  in  the  common 
law  sense. 


Trust  dis- 
tinguished 
from  power 
of  appoint- 
ment. 


A  trust  must  be  distinguished  from  a  mere  power  of 
appointment.  A  trust  is  imperative,  a  mere  jower  dis- 
cretionary. Thus,  if  £10,000  is  given  to  A. "upon  trust 
to  divide  among  a  certain  class  of  persons,  A.  has  no 
option  in  the  matter,  but  is  bound  to  carry  out  the  trust, 
and,  if  he  fails  to  do  so,  the  Court  will  see  that  the  pro- 


(d)  Tlie   distinction    is   -well    brought   out    in    ilaitland'a    Equity, 
Lecture  IV. 
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perty  is  duly  divided.  If,  on  the  other  hand,  A.  is  given 
a  mere  power  to  appoint  the  £10,000  among  the  members 
of  the  class,  he  cannot  be  compelled  to  exercise  the  power, 
and,  if  he  fails  to  do  so,  whether  from  acxiident  or  design, 
the  members  have,  in  the  absence  of  fraud,  no  claim  to  the 
money,  which  will  pass  to  the  pereons  entitled  in  default 
of  appointment  (e). 

It  is  sometimes,  however,  rather  difficult  to  determine  Power  in  the 
whether  the  instrument  creates  a  trust  or  a  mere  power  nature  of  a 
of  appointment,  for  there  are  powers  in  the  nature  of  "^"^ ' 
trusts,  or  trusts  in  the  garb  or  under  the  disguise  of 
powers,  and  in  the  case  of  such  so-called  powers, 
the  failure  of  the  donee  of  the  power  to  exercise  it 
will  not  prejudice  the  intended  objects,  but  the  Court 
will  take  upon  itself  the  duties  of  the  donee  of  the  power. 
For  example,  in  Burrcmgh  v.  Phihooi:  (/)  a  testator  gave  Example, 
property  to  his  two  children  for  their  lives,  and  declared 
that  the  survivor  of  them'  should  have  power  to  dispose  of 
the  property  by  will  "  amongst  my  nephews  and  nieces, 
either  all  to  one  of  them,  or  to  as  many  of  them  as  my 
surviving  child  shall  think  proper."  It  was  held  that  a 
trust  was  created  in  favour  of  the  testator's  nephews  and 
nieces,  subject  to  a  power  of  selection  and  distribution  in 
his  surviving  child,  and  that,  the  surviving  child  having 
failed  to  exercise  the  power,  the  property  must  be  divided 
equally  between  the  objects.  "  When  there  appears,"  said 
Lord  Cottenham,  "  a  genei-al  intention  in  favour  of  a  class 
and  a  particular  intention  in  favour  of  individuals  of  a 
class  to  be  selected  by  another  person,  and  the  particular 
intention  fails,  from  that  selection  not  being  made,  the 
Court  will  carry  into  effect  the  general  intention  in  favour 
of  the  class."  And  when  equity  executes  an  unexecuted' 
trust-power,  she  applies  her  own  maxim,  that  equalitj^  is 
equity,  and  divides  the  property  equally,  although  the 
donee  of  the  power  might  have  given  unequal  shares. 

In  detei-mining  whether  a  power  is  a  mere  power  or  a  Presence  or 

power  in  the  nature  of  a  trusit,  the  first  thing  to  consider  ahsenoe  of  a 

gift  over  in 

(c)  Bro'i:i>.  v.  Eir)r/s  (1803),  8  Ves.  570. 

If)  (1840),  .5  My.  &  Cr.  72.     And  see  SaUishury  v.  Denton  (1857), 
3  K.  &  J.  .529. 
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default  of        is  whether  there  is  a  gift  over  in  default  of  appointment. 

appointment,  jf  tj^ere  js,  it  is  a  mere  pofwer;  if  there  is  not,  it  may  or 
may  not  he  a  trust-power,  the  absence  of  a  gift  over  not 
being  conclusive  (cf) .  The  question  is  whether  the  donor 
has  shown  an  intention  that  in  any  event  the  property 
shall  go  to  the  objects  of  the  power.  If  so,  it  is  a  trust- 
power;  if  not,  a  mere  power  of  appointment. 

(_gt)  Re  Weehes'  Settlement,  1897,  1  Cli.  289. 
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CHAPTEE  V. 

EXPRESS  PRIVATE  TRUSTS. 

(A)  The  crmtimi  of  a  tr^t. 

Before  the  Statute  of  Uses  («)  a  trust  of  any  property  How  an 
might  have  been  created  by  a  conveyance  or  assignment  ^''P^ss  trust 
of  the  property  to  A.  to  the  us©  of,  or  in  trust  for,  B.,  before  the 

A.  becoming  thereby  the  legal  owner  of  the  property,  but  statute  of 
being  compelled  in  Chancery  to  account  for  the  profits  to  ^'®^' 

B.  But,  in  cases  to  -which  the  statute  applies,  such  a  con- 
veyance no  longer  creates  a  trust,  for  the  statute  deprives' 
A.  of  any  interest  in  the  property,  and  converts  B.'s 
equitable  interest  into  the  legal  estate,  by  enacting  that,  Provision  of 
where  any  person  is  seised  to  the  use,  confidence  or  trust  of  *he  statute, 
any  other  person  or  of  any  corporation,  the  person  or 
corporation  having  such  use,  confidence  or  trust   in   fee 

simple,  fee  tail,  for  term  of  life  or  for  years,  or  otherwise, 
shall  be  deemed  in  lawful  seisin  and  possession  of  the  land 
for  the  same  estate  as  he  or  they  had  in  the  use,  trust  or 
confidence. 

The  object  of  the  statute  was  to  abolish  uses  and  trusts.  Why  the 
and  to  ensure  that  the  legial  owner  of  land  should  always  statute  failed 
be  also  the  beneficial  owner.     But  it  failed  to  put  an  end  triMts":" 
to  trusts  for  three  reasons: — In  the  first  place,  the  Statute  « ^  jj.  ^jj 
of  Uses  only  applies  where  one  person  is  seised  of  land  to  applies  to 
the  use  of  another,  and  therefore  does  not  affect  personal  freeholds ; 
chattels,  or  leaseholds  or  copyholds,  of  which  there  canlje 
no  seisin  in  the  technical  sense;  it  is,  in  fact,  confined  to 
freehold  lands.     A  trust  of  any  other  property  can  be 
created  just  as  a  trust  of  freeholds  could  be  created  before 

(a)  (1535;,  27  Hen.  VIII.  c.  10. 
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{ii.)  It  does 
not  apply  to 
active  uses : 


(iii.)  Statute 
does  not 
execute  a  use 
upon  a  use. 


the  statute,  by  vesting  it  in  one  person  in  trust  for  another. 
In  the  second  place,  it  does  npt  apply  where  the  person  to 
whom    freeholds  are  conveyed    has  some  active  duty  to 
perform,  as  where  the  land  is  conveyed  to  A.  to  the  use 
that  he  shall  collect  the  rents  and  pay  them  over  to  B.,  or 
upon  trust  to  sell  and  pay  the  proceeds  over  to  B.     Here 
the  legal  estate  is  in  A.  in  order  that  he  may  carry  out 
the  duty  imposed  upon  him.    But  the  statute  would  apply 
if  the  use  or  trust  were  purely  passive,  as  where  the  land 
is  conveyed  to  A.  upon  trust  to  permit  B.  to  receive  the 
rents;  here  A.  would  take  no  estate,  since  he  has  no  active 
duty  to  perform  (&).     In  the  third  place,  it  was  held  by 
the  common  law  judges  in  Tyrrell's  case  (c),  that  there 
cannot  be  a  use  upon  a  use,  so  that  if  freehold  land  were 
conveyed  to  A.  to  the  use  of  B.  to  the  use  of  C,  the  only, 
use  that  would  be  recognised  at  law  would  be  the  use  in 
favour  of  B.;  B.  would  be  the  legal  owner  by  virtue  of 
the  statute,  and  C.  would  take  nothing.     This  gave  the 
Court  of  Chancery  the  opportunity  of  interfering  once 
more,  and  eventually  (d)  the  use  in  favour  of    C .  was 
enforced  in  equity  just  in  the  same  way  as  the  first  use 
had  been  enforced  before  the  passing  of  the  statute,  so 
that  at  the  present  day  if  it  is  desired  to  sever  the  legal 
and  equitable  interests  in  freehold  property,  and  create 
a  trust,  it  is  only  necessary  to  limit  a  use  upon  a  use  or  a 
trust  following  after  a  use,  the  second    use    being,  for 
distinction's  sake,  commonly  called  a  trust.     It   is   not 
necessary,  however,  that    there  should    be  three  persons 
named;   it  is  sufficient,  and  the  usual  practice,  to  convey 
the  property  unto  and  to  the  use  of  A.  (the  trustee)  in 
trust  for  B.  (the  beneficiary).     In  such  a  limitation  the 
use  in  favour  of  A.  is  not  executed'  by  the  statute,  for  the 
statute  has  no  application  where  a  person  is  seised  to  his 
o'^vn  use,  but  only  where  he  is  seised  to  the  use  of  another; 
the    presence   of   the    use,  however,  in  favour  of  A.  is 
effectual  to  make  the  trust  in  favour  of  B .  a  trust  follow- 
ing after  a  use,  and  to  prevent  it  from  being  executed,  or 
turned  into  the  legal  estate,  by  the  statute. 


(b)  See  Baker  v.  WUte  (1875),  L.  El.  20  Eq'.  166;   Van  Grutten 
V.  Foxwell,  1897,  A.  C.  658. 

(c)  (1557),  Dyer's  Reports,  155a. 

(<?)  About   100   years   after   Tyrrell's   case.       See   an   article  by 
Prof.  Ames  in  The  Grreen  Baj,  Vol.  IV.,  p.  81. 
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Before  the  Statute  o£  Frauds  (e),  a  trust  of  any  pro-  statute  of 
perty  might  have  been  created  by  word  of  mouth,  but  it  Frau<is 
was  enacted  by  s.  7  of  that  statute  that  "  all  declarations  expr^iTtruet 
or  creations  of  trusts  or  confidences  of  any  lands,  tens-  of  land  to  te 
ments  or  hereditaments  shall  be  manifesited  and  proved  by  evidenced 
some  writing  signed  by  the  party  who  is  by  law  enabled    ^  ^'^  '"^' 
to  declare  such  trust,  or  by  his  last  will  in  writing,  or 
else  they  shall  be  utterly  void  and  of  none  effect."     This 
provision,  however,  thou_gh  it  applies  to  freeholds    and 
copyholds  (/),  and    leaseholds  (gr),  does  not  extend    to  a 
trust  of  personal  chattels,  which  may  still  be  declared  by 
word  of  mouth  (h),  unless  it  is  intended  to  operate  only 
on  the  death  of  the  owner  of  the  chattel,  in  which  case  it 
must  be  declared  in  his  will;  and,  by  s.  8,  the  provision 
is  not  to  affect  a  trust  or  confidence  arising  or  resulting 
by  the  implication  or  construction  of  law. 

It  should  be  noticed  that  the  statute  does  not  require  the  Nature  of  the 
trust  to  be  declared  by  writing  in  the  first  instance;  it  is  ■writing,  and 
sufficient  if  it  can  be  proved  by  some  writing  signed  by,  ^^g^^ 
the  proper  party,  and  the  date  of  the  writing  is  im'material 
so  long  as  it  is  in  existence  when  an  action  is  brought  to 
enforce  the  trust  (i) .     The  statute,  in  fact,  lays  down  a 
rule  of  evidence,  and  is,  therefore,  applicable  even  to  land 
in  a  foreign  country  (fc) .     The  declaration  must  amount 
to  a  present  irrevocable  declaration  of  trust  (l),  and  ithe 
writing  must  contain  all  the  ternis  of  the  trust  (m'),  and, 
where  a  trust  is  being  declared  of  land  already  held  in 
trust,  it  must  he  signed  by  the  beneficial  owner,  and  not 
by  the  trustee  in  whom  the  legal  estate  is  vested  (n) . 

Where  a  trust  is  intended'  to  take  effect  only  on  the  Trust  to  arise 
death  of  the  owner  of  the  property,  and  to  be  revocable  on  death  must 

D6  lu  1^111  or 

until  then,  it  mUst  be  created  by  a  will  or  codicil  duly  codicil. 

(e)  29  Car.  11.  c.  3. 

(f)  Withers  V.  Withers  (1752),  Amb.  151. 
(?)  Forster  v.  Hale.  (1798),  3  Ves.  696. 

(A)  Beniowy.  Townsend  (1833),  1  My.  &  K.  606. 

(«)  Forster  v.  Hale,  supra;  liandall  v.  Morgan  (1806),  12  Ves.  74. 

(k)  Rochefoucauld  v.  Boustead,  1897,  1  Ch.  196  at  p.  207.  Op. 
Zeroux  v.  Brown  (1852),  12  O.  B.  801. 

(0  Re  Cozens,  Green  v.  Brislei/,  1913,  2  Oh.  478. 

(w)  Smith  V.  Matthews  (1861),  3  De  G.  F.  &  J.  139. 

(«)  Tierney  v.  Wood  (1854),  19  Beav.  330;  Kronheim  v.  Johnson 
<1877),  7  Ch.  D.  60.    And  see  Dye  v.  JDye  (1884),  13  Q.  B.  D.  147. 

4(2) 
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executed  by  the  owner  in  accordance  with  s .  9  of  the  Wills 
Act,  1837  (o),  and  it  is  immaterial  in  this  case  what  the 
property  may  be,  the  statute  applying  to  personal  chattels 
as  well  as  land . 


Parol  evidence 
admitted  to 
avoid  fraud. 


These  provisions  of  the  Statute  of  Frauds  and  the  Wills 
Act  were  intended  to  prevent  fraud,  and  are  not  allowed 
to  "be  used  as  "  an  engine  of  fraud."  It  is  a  fraud  for  a 
person  to  whom  land  is  conveyed  as  a  trustee,  and  who 
knows  it  was  so  conveyed,  to  deny  the  trust  and  claim  the 
land  as  his  own.  Therefore,  a  person  claiming  land  con- 
veyed to  another  may  prove  by  parol  evidence  that  it  was 
so  conveyed  on  trust  for  the  claimant,  and  may  obtain  a 
declaration  that  the  grantee  is  a  trustee  for  him'  {p) . 


Secret  trusts.  It  is  OH  this  ground  that  secret  trusts  are  enforced.  If 
a  testator  makes  a  gift  of  property  to  A.  without  stating 
in  the  will  that  he  is  to  hold  it  on  trust,  and,  either  bef orei 
or  after  making  his  will,  tells  A.  that  he  wishes  him'  to 
hold  the  property  on  trust  for  B.,  and'  A.  either  expressly 
promises,  or  by  silence  implies,  that  he  will  do  so,  A.  will 
be  compelled  to  cany  out  the  trust,  for  he  has  induced  the 
testator  to  leave  him  the  property ;  had  A .  not  accepted  the 
trust,  the  testator  would  not  have  madte  the  gift  to  him', 
or,  if  it  was  already  made  when  A.  accepted  the  trust, 
would  have  revoked  it  {q) .  No  doubt  it  would  be  suffi- 
cient to  prevent  fraud  in  such  a  case  to  compel  A.  to  hold 
on  trust  for  the  testator's  residuary  legatee  or  devisee,  or 
heir  or  next  of  kin,  who  would  have  taken  the  property  if 
there  had  been  no  gift  to  A.  in  the  will.  But  the  Court 
has  not  been  content  merely  to  prevent  A .  from'  profiting 
by  his  fraud;  it  has  gone  further,  and  compelled  A.  to 
hold  upon  trust  for  B.  It  has  even  been  held  that  he 
must  carry  out  the  secret  trust  when  the  property  iei 
expressly  'given  to  him'  by.  the  will  to  hold  upon  trust 
without  the  particular  trusts  being  discloeedi  in  any 
testamentary  document,  though  in  that  case  there  is  no 


(o)  7  Wm.  IV.  &  1  Vict.  c.  26. 

(p)  BochefoucmM  v.  Boiistead,  1897,  1  Ch.  196,  overruling  Bart- 
lett  V.  Pichersgill  (1759),  1  Eden,  515. 

(?)  Jonas  V.  Brullej/  (1868),  L.  E..  3  Ch.  363;  Me  Maddoch, 
Llewellyn  v.  Washington,  1902,  2  Ch.  220. 
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chance  of  his  eomimitting  a  fraud  by  claiming  the  property; 
for  himself  (r) . 

The  secret  trust,  however,  is  not  enforced   unless   tlie  Secret  trust 
legatee  or  devisee  has  expressly  or  impliedly,  accepted  it.  "°*  enforced 
If  the  gift  to  him  is  apparently  a  beneficial  one,  and  he  ™^^cated ' 
only  hears  of  the  intended  trust  after  the  testator's  death,  in  testator's 
e.g.,  by  finding  an  unexecuted  document  setting  forth  the  lifetime;    , 
trust,  he  is  entitled  to  keep  the  property  for  himself.    The 
trust  is  not  contained  in  any  will  or  codicil,  and  it  wiould 
be  no  fraud  on  his  part  to  set  up  the  Wills  Act  as  a  bajr 
to  the  enforcement  of  the  trust.    On  the  other  hand,  if  the 
will  expressly  gives  the  property  to  him  upon  trust,  but 
fails  to  disclose  the  particular  trust  on  which  he  is  to  hold 
it,  he  cannot  take  beneficially,  but  must  hold  upon  trust, 
if   the  property  is  realty,   for   the   testator's   residuary, 
devisee  or  heir-at-law,  or,  if  personalty,  for  the  residuary 
legatee  or  next  of  kin.     Moreover,  the  trust  must  be  a  and  it  must 
definite  one;  it  is  not  sufficient  for  the  legatee  or  devisee  be  definite; 
to  know  that  he  is  to  hold  upon  trust;  he  must  also  knowi 
in  the  testator's  lifetime  for  whom  or  for  what  purpose  he 
is  to  hold  the  property,  and  must  accept  that  particular 
trust;  if  he  agrees  to  hold  upon  some  trust  to  be  afterwardls 
declared   to  him   by  the  testator,  and  only  discovers  the 
nature  of  the  trust  after  the  testator's  death,  he  will  be  a 
trustee  for  the  residuary  legatee  or  devisee,  or  next  of  kin 
or  heir,  as  the  case  may  be.    To  enforce  the  trust  in  such 
circumstances  would  enable  a  testator  in  effect  to  alter  his 
will   from   time   to   time   by    means   of   an   unexecuted 
codicil  (s).     Finally,  the  trust  must  not  be  illegal;  if  it  and  not 
is,  there  will  be  a  resulting  trust  in  the  same  wiay  as  when  illegal, 
it  is  indefinite. 

Where  the  property  is  given  by  the  will  to  two  legatees  Secret  trust 
or  devisees,  and  one  only  of  them  accepts  a  secret  trust,  where  there 
sometimes  the  other  is,  and  sometimes  he  is  not,  bound  watees  ot 
by  the  trust.    The  authorities  on  the  point  were  reviewed  devisees, 
by  Farwell,  J.,  in  Re,  Stead,  Witham  v.   Andrew  (t), 
and    they   establish    the    following    points: — (1)  If   A. 

(r)  Se  Fleetwood  (1880),  15  Ch.  D.  594;  Tie  Huxtable,  1902, 
2  Ch.  793.  Distinguished  in  Re  Hetley,  1902,  2  Oh.  866;  and  doubted 
by  House  of  Lords  in  Xe  Page  v.  Gardom  (1915),  84  L.  J.  Qh.  749. 

(s)  Re  Boyes,  Soyes  v.  Carriit  (1884),  26  Ch.  D.  531. 

(0  1900,  1  Ch.  237  at  p.  241. 
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induces  B.  either  to  make,  or  to  leave  unrevoked,  a  will 
leaving  property  to  A.  and!  C.  as  tenants  in  common,  by; 
expressly  promising,  or  tacitly;  consenting,  that  he  and'  0. 
will  carry  out  the  testator's  wishes,  and  C.  knows  nothing 
of  the  matter  until  after  B.'s  death,  A.  is  bound,  but  C. 
is  not  bound,  for  to  hold  otherwise  would  enable  one  bene- 
ficiary to  deprive  the  rest  of  their  benefits  by  setting  up 
a  secret  trust.  (2)  If  the  gift  is  to  A.  and  C.  as  joint 
tenants,  and  A.'s  promise  is  made  before  the  will,  the 
trust  binds  both  A.  and  C,  on  the  ground  that  no  person 
can  claim  an  interest  under  a  fraud  oomJmitted  by  another; 
but  (3)  if  A.'s  promise  is  made  after  the  execution  of  the 
will,  A.  is  bound,  but  not  G.,  on  the  ground  that  the  gift 
is  not  tainted  with  any  fraud  in  procuring  the  execution 
of  the  will.  It  is  difficult  to  see  any  difference  between  a 
gift  m.ade  on  the  faith  of  an  antecedent  promise  and  a 
gift  left  unrevoked  on  the  faith  of  a  subsequent  promise 
to  carry  out  the  testator's  wishes,  but  the  cases  establish' 
such  a  difference. 


"  The  three 
certainties" 
for  the 
creation  of 
a  trust. 


It  -was  laid  down  by  Lord  Langdale  (m)  that  for  the 
creation  of  a  trust  three  things  are  necessary: — (1)  The 
words  must  be  so  used  that  on  the  whole  they  ought  to  be 
construed  as  imperative;  (2)  the  subject-matter  of  the 
trust  must  be  certain;  (3)  the  objects  or  persons  intended 
to  have  the  benefit  of  the  trust  must  be  certain .  .  These 
are  called  "the  three  certainties." 


(1)  Certainty 
of  words. 
Trusts  may 
arise  from  the 
use  of  pre- 
catory words, 


(1)  No  particular  form  of  expression  is  necessary  for 
the  creation  of  a  trust,  if,  on  the  whole,  it  can  be  gathered 
that  a  trust  was  intended'.  Trusts  may  be  constituted  by, 
precatory  words,  as  where  a  person  gives  property  to 
another  and  accompanies  the  gift  with  words  of  wish, 
hope,  desire  or  entreaty,  that  the  donee  will  dispose  of  the 
property  in  some  particular  way.  Such  cases  chiefly  arise 
under  wills,  and  it  is  often  very  difficult  to  determine 
whether  the  testator  intended  an  absolute. gift,  leaving  it 
in  the  discretion  of  the  donee  to  comply  vrith  his  wishesi 
or  not,  or  whether  he  intended  that  the  donee  should  be  a 
trustee  of  the  property,  and,  as  such,  bound  to  dispose  of 
it  in  accordance  with  the  wish,  &c.  expressed.    The  answer 


(m)  Knight  v.  Knight  (1840),  3  Beav.  148. 


created. 


EXPRESS  PRIVATE  TRUSTS.  56 

to  this  question  must  be  sought  from  an  examination  of  the 
whole  of  the  instrument,  and  though  at  one  time  the  Court 
of  Chancery  was  very  ready  to  infer  a  trust  from  the  use 
of  precatory  words,  the  current  of  decisions  has  now 
chajQged,  and  the  strong  tendency  in  modern  times  has  but  the 
been  against  construing  precatory  words  as  creating  a  modem  ten- 
trust,  and  undoubtedlv  many  of  the  older  cases  would  not  t^^SZi^!^. 

,      J.  n  -,  *  -^  hold  that  they 

now  be  followed.  do  not  create 

a  trust. 

The  leading  modern  case  on  the  subject  is  Be  Adams  Examples  of 
and  the  Kensington  Vestry  (x),  where  a  testator  gave  all  eases  inhere 
his  real  and  personal  estate  to  the  absolute  use  of  his  wife,  '^°  *™!*  ^^ 
her  heirs,  executors,  administrators  and  assigns,  in  full 
oonfidence  that  she  would  do  what  was  right  as  to  the 
disposal  thereof  ibetween  his  children,  and  the  Court  of 
Appeal  held  that  the  wife  took  the  property  beneficially. 
Since  that  decision  there  have  been  very  few  cases  («/)  in 
which  precatory  words  have  been  held  to  create  a  trust, 
though  there  have  been  many  in  which  the  Court  has 
negatived  a  trust  (z).  Thus,  in  Re  Conolly  (a),  where 
a  testator  gave  "  to  nay  sisters,  Anne  and  Louisa,  equally 
the  rest  of  my  stocks  and  shares,"  adding,  "  I  specially 
desire  that  the  sums  herewith  bequeathed  be  specificallj- 
left  by  the  legatees  to  such  charitable  institutions  of  a 
distinct  and  undoubted  Protestant  nature  as  my  sisters 
may  select,  and  in  such  proportions  as  they  may  deter- 
mine," the  sisters  were  held  to  be  beneficially  entitled. 
And  the  same  result  was  arrived  at  in  Dobie  \. 
Edwards  (&),  where  the  testator  made  his  wife  his  uni- 
versal legatee,  adding,  however,  "It  is  my  earnest  wish 
and  desire  that  my  wife  should  during  her  lifetime  paj 
out  of  my  estate  to  mj-  sister,  Jessie  Dobie,  widow,  the 
sum  of  30s.  each  and  every  week." 


On  the  other  hand,  the  legatee  was  held  to  be  a  trustee  Examples  of 
^      ^      "  '  ....,,   cases  im 

a  trust  yi 
created. 


in  Be  Bwrl&u  (c),  where  the  legacy  was  given  by  the  -svill  oases  in  which 
"^  °     •'  "  a  trust  was 


(a;)  (1884),  27  Cai..  D.  394. 

(j)}  See,  e.g.,  lie  Burley,  1910,  1  Ch.  215;  Re  Jevons,  Jevons  v. 
The  Public  Trustee  (1911),  56  S.  J.  72. 

(s)  See  e.g..  Re  Diggl-es  (1888),  39  Ch.  D.  253;  Re  Hamilton, 
1895,  2  Ch.  370;  Re  WUliamt.,  1897,  2  Ch.  12;  EM  v.  HUl,  1897,, 
1  Q.  B.  483;  Re  Oldfield,  1904,  1  Ch.  549. 

(a)  1910,  1  Ch.  219. 

(6)   (1912),  80  L.  J.  P.  119. 

(c)  1910,  1  Ch.  215. 
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without  any  direction  as  to  its  use,  and  the  testatrix  sub- 
sequently made  a  codicil  expressing  a  "wish"  that  the 
legatee  should  use  the  money  to  endow  a  cot  in  the  Ipswioh 
and  Suffolk  Hospital;  and  a  trust  was  also  held  to  be 
created  in  Be  Jevons  (d),  where  a  "  desire  "  was  expressed 
by  the  testator  in  a  codicil  that  a  legacy  given  by  the  wiU 
should,  on  the  legatee's  death,  be  divided  by  her  as  she 
should  think  fit  amongst  the  daughters  of  the  testator's 


cousin. 


What  the  guch  cases  as  these  are  difficult  to  reconcile.    The  prin- 

prinoiple  ie.  ^-^jg^  however,  is  dear.  "  You  must,"  said  Lindley,  L. J., 
in  Re  Hamilton  (e),  "  take  the  will  which  you  have  to 
construe  and  see  what  it  means,  and  if  you  come  to  the 
conclusion  that  no  trust  was  intended,  you  say  so,  although 
previous  judges  have  said  the  contrary  on  some  wills  more 
or  less  similar  to  the  one  which  you  have  to  construe." 
And  the  whole  of  the  instrument  must  be  considered.  A 
gift  which  is  stated  at  first  to  be  "  absolute "  may  be 
modified  by  subsequent  words  (/). 


(2)  Certainty 
of  Bubject- 
matter. 


(2)  There  can  be  no  trust  unless  the  property  to  which' 
it  is  to  attach  is  certain.  Thus,  in  Ctirtis  v.  Bippon  (g) 
the  testator,  after  appointing  his  wife  guardian  of  his 
children,  gave  all  his  property  to  her,  "  trusting  that  she 
would,  in  fear  of  God,  and  in  love  to  the  children  com- 
mitted to  her  care,  make  such  use  of  it  as  should  bei'  for 
her  own  and  their  spiritual  and  temporal  good,  remem- 
bering always,  according  to  circumstances,  the  Church  of 
God  and  the  poor."  It  was  held  that  the  wife  was  abso- 
lutely entitled  to  the  property,  there  being  no  ascertained! 
part  of  it  provided  for  the  children  or  for  the  Church  or 
for  the  poor.  For  the  same  reason,  if  a  testator  gives 
property  to  A.  and  directs  that  so  much  of  it  as  may  not 
be  required  by  A.,  or  may  be  possessed  by  A.  at  A.'s 
death,  shall  go  over  to  B.,  B.  will  take  nothing  (h). 


(d)  (1911),  56  Sol.  Jo.  72. 

(e)  1895,  2  Oh.  at  p.  373. 

(/)  Comislcey  v.   Bowrmg-Hanbury,  1905,  A.  O.   84. 

Ig)  (1820),  5  Mad.  434.  And  see  Bvggins  v.  Yates  (1724),  9  Mod. 
122. 

{h)  Parnall  v.  Parnall  (1878),  9  C.  D.  26;  Mussoorie  Bank  v. 
Saijmr  (1882),  7  App.  Cas.  at  p.  331. 
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(3)  If  the  objects  are  uncertain  the  trust  will  fail.  (3)  Certainty 
This  may  be  illustrated  by  the  case  of  Re  Boyes,  Boyes  v.  °*  objeots. 
Carritt  (i),  in  which  a  solicitor  agreed  to  hold  a  legacy 
for  the  benefit  of  a  person  whose  name  was  to  be  disclosed 
to  him  subsequently.  The  testator  did  not  communicate 
the  name  in  his  lifetime,  but  after  his  death  a  letter  was 
discovered  mentioning  the  name  of  the  intended  benefi- 
ciary.   It  was  held  that  the  trust  failed. 


In  connection  with  the  three  certainties,  it  should  be  Effect  of 
noted  that,  where  the  first  is  absent,  the  person  in  posses-  absence  of 
sion  of  the  legal  estate  takes  beneficially,  for  no  trust  was  <=^'^'"°'^«s- 
intended,  as  he  does  also  in  the  absence  of  the  second 
certainty,  for,  though  a  trust  was  intended,  it  fails  owing 
to  there  being  no  definite  property  to  which  it  can  attach; 
while,  in  the  absence  of  the  third  certainty,  the  person  in 
possession  of  the  legal  estate  cannot  take  for  his  own 
benefit,  but  holds  as  a  trustee  for  the  settlor,  or,  if  he  is 
dead,  as  he  generally  will  be,  for  the  person  entitled  to 
his  property  under  his  will  or  intestacy.     "  Once  establish 
that  a  trust  [of  definite  property]  was  intended,  and  the 
legatee  cannot  take  beneficially"  (fc). 

(-B)  Executed  and  executory  trusts. 

Although  the  objects  of  a  trust  must  be  certain,  it  is  Executed 
not  essential  that  the  instrument  creating  it  should  mark  t^^g^^'^*"''^ 
out  precisely  the  interests  which  the  objects  are  to  take 
in  the  trust  property;  that  may  be  left  to  be  done  by  a 
formal  settlement  to  be  prepared  afterwards.  For  in- 
stance, on  the  marriage  of  A.  and  B.  it  may  be  agreed 
between  them  that  certain  property  shall  be  settled  on 
trust  for  the  parties  and  their  children.  Or  a  testator 
may  direct  his  executors  to  lay  out  a  certain  sum  of  money 
in  the  purchase  of  land,  and  settle  it  on  X.  and 
his  children.  In  these  cases,  although  a  valid  trust  is 
created,  a  further  instrument  is  necessary  to  carry  into 
effect  the  general  intention  expressed  in  the  first  instru- 
ment, and  the  trust  is  said  to  be  executory.  On  the  other 
hand,  a  trust  is  said  to  be  executed  when  no  further  instru- 
ment is  necessary,  but  the  triist  is  finally  declared  in  the 

(0   (1884),  26  Ch.  D.  .531.     See  above,  p.  53. 

(7c)  Per  Lord  Truro,  in  Briggs  v.  Penny  (18-51),  3  Mac.  &  G.  546. 
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first  instance,  as  where  property  is  given  to  trustees  and 
their  heirs  on  trust  for  A.  for  life,  and  after  his  death 
for  B.  in  fee  simple. 

Test  to  deter-  The  expressions  "  executed  "  and  "  executory  "  are  often 
a'teusTis"'^  misunderstood.  In  this  connection  they  refer  to  the  crea- 
tion of  the  trust,  not  to  the  carrying  out  of  it.  In  a  sense 
every  trust  is  executory  until  it  is  over.  The  test  for 
detei-mining  whether  it  is  executed  or  executory  is,  accord- 
ing to  Lord  St.  Leonards  (I),  to  ask  whether  the  settlor 
has  been  his  own  conveyancer,  or  whether  he  has  left  it 
to  the  Court  to  make  out  from  general  expressions  what 
his  intention  is. 

As  to  executed  The  importance  of  the  distinction  lies,  in  the  fact  that 
trusts,  equity  in  the  case  of  an  executed  trust  equity  follows  the  law,  or, 
law"^^**"^  in  other  words,  puts  the  same  construction  on  the  words 
of  limitation  of  the  estate  as  a  Court  of  Law  would  put 
on  the  same  words  if  the  limitation  were  of  a  legal  estate. 
Therefore,  if  an  estate  is  vested  in  trustees  and  their  heirs 
in  trust  for  A.  for  life,  with  remainder  in  trust  for  the 
heirs  of  the  body  of  A.,  A.  takes  an  equitable  estate 
tail  by  virtue  of  the  rule  in  Shelley's  case  {m) . 

As  to  execu-  On  the  other  hand,  in  the  case  of  an  executory  trust, 
tory  trusts,  equity  will  not  always  construe  with  legal  strictness  the 
^emtention^  technical  expressions  in  the  document  declaring  the  trust, 
but  will  mould  the  trusts  according  to  the  intention  of 
the  settlor,  if  such  intention  can  be  ascertained  (?i).  "  In 
construing  the  words  creating  an  executory  trust,  a  Court 
of  Equity  exercises  a  large  authority  in  subordinating 
the  language  to  the  intent"  (o).  If,  however,  no  such 
intention  can  be  collected  from  the  instrument  itself  or 
from  the  nature  of  the  case,  the  Court  is  bound  to  construe 
the  technical  words  in  strict  accordance  with  their  legal 
(meaning. 

(0  Egerton  v.  Bro-umlow  (1853),  i  H.  L.  Ca.  210.  And  see 
Sackville-W est  v.  Visco^^nt  Rolmesdale  (1870),  Xi.  R.  4  H.  L.  543. 

()»)  Jervoue  v.  Duke  of  Northumberland  (1820),  1  J.  &  W.  559.; 
Papillon  V.  Voice  (1728),  2  P.  W.  471.  As  to  the  necessity  for 
words  of  limitation,  see  ante,  p.  18. 

(«)  (jlenorchy  v.  Bosville  (1733),  Ca.  t.  Talb.  3. 

(o)  Per  Lord  Westbury  in  Sackvillc-West  v.  Viscount  Holmes- 
dale,  supra. 
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Executory  trusts  are  found  mostly,  though  not  exclu-  Difference 
sivelj',  in  marriage  articles  and  wills.     The  trusts  in  the  between  exe- 
former  are  always  executory;  in  the  latter  they  may  be  in  manage '^ 
either  executed  or  executory.     Whatever  the  instrument  articles  and 
may  be  in  which  the  executory  trust  appears,  it  is  con-  '^^^^^• 
strued  according  to  the  settlor's  intention,  but  there  is 
this  great  difference  beitween  marriage  articles  and  wills, 
that,  in  the  case  of  marriage  articles,  the  intentiqn  of 
the  parties  (to  provide  for  the  issue  jsf  the  marriage)  is 
apparent  from  the  nature  of  the  instrument  itself,  whereas, 
in  the  case  of  wills,  the  intention  can  only  be  gathered 
from  the  words  used  by  the  testator.     Therefore,  if  bj- 
marriage  articles  it  is  agreed  that  fealty  shall  be  settled 
on  the  husband  for  life,  and  them  on  the  heirB  of  his  body, 
the  rule  in  Shelley's  case  will  not  be  applied  so  as  toi  give  Rule  in 
him  an  estate  tail,  for,  if  this  were  done,  he  could  imma-  ^^'■^'W^  ««;«• 
diately  bar  the  entail,  alienate  the  property,  and  thereby  to  mamao-e 
defeat  the  provision  intended  for  the  issue.     Accordingly  articles; 
the  property  must,  in  conformity  with  the  presumed  inten- 
tion of  the  parties,  be  settled  on  the  husband  for  life 
only,  with  remainder  to  his  elde(st  and  other  sons  succes- 
sively in  tail  as  purchasers  in  the  usual  way  (p) .      But  but  applied  to 
if  a  testator  devises  realty  to  trustees,  in  trust  to  settle  t^„gt"^^J^iriUg 
it  on. A.  for  life,  and  after  his  decease  on  the  heiins  of  his  unless  con- 
body,  the  rule  of  law  wiU  prevail,  and  A.  will  take  an  traryinten- 
estate  tail,  unless  on  the  face  of  the  will  an  intention  is  ""^"' 

shown  that  the  issue  of  A.  are  to  take  as  purchasers  (g). 

The  testator's  intention  that  there  should  be  a  strict  whatexpres- 
eettlement  may  be  shown  in  various  ways,  e.g.,  by  his  sionsshowa 
directing  the  settlement  to  be  made  on  the  beneficiary's  i°°^n^on. 
inarriage  (r).    In  Papilkm  v.  Voice  (s),  the  intention  was 
inferred  from  the  fact  that  the  testator,  after  directing 
the  land  to  be  settled  on  A.  for  life,  with  remainder  to 
the  heirs  of  his  body,  stated  that  A.  was  to  haive  power 
to  make  a  jointure,  for  this  was  a  sufficient  reference  to 
marriage  to  show  the  intention  of  the  testator  to  create 
a  strict  settlement,  and,  moreover,  it  proved  that  A.  w^s 
only  intended  to  have  a  life  estate,  a  tenant  in  tail  being 

(p)  Be  Spicer  (1901),  84  L.  T.  195. 

iq)  Trevor  v.  Trevor  (1720),  1  P.  W.  622. 

(}•)  Sweetapple  v.  Bhidon  (1706),  2  Vern.  536. 

(s)  (1728),  2  P.  W.  471. 


60 


THE  PRINCIPLES  OF  EQUITY. 


able  by  virtue  of  his  estate  to  create  a  jointure  ^v'ithout 
any  express  power  enabling  him  to  do  so.  So,  too,  tha 
intention  to  make  a  strict  settlement  has  been  inifeimed 
from  a  direction  to  settle  an  estate  on  A.  and  the  heirs  of 
his  body,  "  taking  special  care  that  it  shall  not  be  in  the 
power  of  A.  to  dock  the  entail  of  the  estate  given  to  him 
during  his  life"  (t);  also  from  a  direction  that  the  land 
should  be  settled  "  in  such  manner  as  that  (if  A.  should 
happen  to  die  without  leaving  lawful  iseue)  the  property 
might  descend  unincumbered  to  B."  (m),  or  that  the  settle- 
ment should  be  made  "  as  counsel  shall  advise  "  (x). 


Completely 
and  incom- 
pletely consti- 
tuted trusts. 


Incompletely 
constituted 
trusts  not 
enforced  in 
favour  of 
volunteers, 


(C)  Completely  and  incompletely  constituted  trusts. 

The  distinction  between  executed  and  executory  trusts 
must  not  be  confused  with  that  between  completely  and 
incompletely  constituted  trusts.  A  trust  is  said  to  be 
completely  constituted  when  the  trust  property  has  been 
vested  in  trustees  for  the  benefit  of  the  beneficiaries;  until 
that  has  been  done  the  trust  is  incompletely  constituted. 
Obviously,  this  is  a  different  line  of  cleavage  from  the  one 
that  has  just  been  considered.  No  doubt,  all  executed 
trusts  are  completely  constituted,  but  it  is  not  correct  to 
say  that  all  executory  truists  are  incompletely  constituted. 
For  instance,  if  a  testator  bequeaths  £10,000  to  A.  and 
B.  upon  trust  to  lay  it  out  in  the  purchase  of  land',  and 
settle  it  on  A.  and  his  children,  this  is  an  executory  trust, 
but  it  is  also  completely  constituted,  for  the  trust  property 
is  vested  in  the  trustees  upon  trust  for  A.  and  his  children. 
If  it  were  not  completely  constituted  it  wx)uld  fail  alto- 
gether, for  A.  and  his  children,  being  volunteers,  could 
not  have  it  made  perfect.  In  fact,  all  trusts  arising  under 
wills  are  completely  constituted  whether  they  are  executed 
or  executory. 

The  question  whether  a  trust  is  completely  constituted 
or  not  is  of  the  utmoist  importance  where  no  valuable  con- 
sideration is  given  for  its  creation.  If  value  is  given,  it  is 
immaterial  whether  the  trust  is  perfect  or  not,  for,  as  equity 
looks  on  that  as  done  which  has  been  agreed  to  be  dome, 


(0  Leonard  v.  Sussesc  (1705),  2  Vern.  526. 

(u)  Thompsmt-  v.  Fisher  (1870),  L.  R.  10  Eq.  207. 

(x)  Bastard   v.   Proby   (1788),  2  Cox,  6. 
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an  imperfect  oonveyanoe  for  value  will  be  treated  as  a 
contract  to  convey,  and  the  Court  will  see  that  it  is 
perfected.  But  there  is  no  equity  to  perfect  an  im- 
perfect voluntary  trust.  As  was  said  by  Lord  Eldon 
in  Ellison  v.  Ellison{^):  "If  you  want  the  assistance 
of  the  Court  to  constitute  you  a  cestui  que  trust,  and  the 
instrument  is  voluntary,  you  shall  not  have  that  assist- 
ance," adding,  however,  that  if  there  is  a  complete  trans-  though 
fer  of  the  property,  although  it  is  voluntary,  yet  the  legal  if'^coSplete 
oonveyanoe  being  effectually  made,  the  equitable  interest  " 

will  be  enforced  by  the  Court  {z) .  This  is  well  illustrated 
by  Jefferys  v.  Jefferys(a),  in  which  a  father  by  voluntary 
deed  conveyed  certain  freeholds  and  covenanted  to  sur- 
render certain  oopyholds  to  trustees  in  trust  for  his 
daughters,  and  afterwards  devised  the  same  freeholds  and 
oopyholds  to  his  widow,  and  died  without  having  sur- 
rendered the  copyholds  in  pursuance  of  his  covenant.  The 
daughters,  after  his  death,  claimed  to  have  the  trusts  of 
the  deed  carried  into  effect,  and  to  compel  the  widow  to 
surrender  the  copyholds  to  which  she  had  been  admitted. 
The  Court  enforced  the  trusts  as  to  the  freeholds,  as  thej- 
had  been  duly  conveyed  to  the  trustees,  but  refused  to 
order  the  widow  to  surrender  the  copyholds,  as  the  deed 
did  not  operate  to  vest  them  in  the  trustees,  and,  the 
father's  covenant  being  voluntary,  the  daughters  had  no 
equity  to  compel  the  widow  to  part  with  the  legal  interest 
which  she  had  properly  acquired.  No  doubt  the  trustees 
of  the  deed  could  have  claimed  damages  in  a  common  law 
action  against  the  father's  executors  for  breach  of  his 
covenant  to  surrender,  the  absence  of  consideration  being 
immaterial  at  law  where  a  eontraot  is  under  seal;  but 
equity  will  not  grant  specific  performance  of  a  voluntary 
contract,  even  though  it  is  contained  in  a  deed(&). 

There  are  two  ways  in  which  a  trust  may  be  com-  Truatmayb© 
pletely  constituted.     The  settlor  may  either  convey  the  completely 
property  to  trustees  or  declare  himself  to  be  a  trustee  of  ('afconTey-  ^^ 
it.    If  the  conveyance  upon  trust  for  the  beneficiary  hag  auce,  or 
been  actually  and  effectually  made,  equity  wiE  enforce  the  (^)^eolaratioa 

(y)  (1802),  6  Ves.  656. 

fa)  See  also  Paul  v.  Paul  (1882),  20  Ch.  D.  742. 

(a)  (1841),  Cr.  &  Ph.  138. 

(J)  Sardinge  v.  Cohden  (1890),  45  Oh.  D.  470. 
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trust,  even  in  favour  of  a  volunteer;  and  the  rule  is  the 
same  where  the  settlor  simply  declares  himself  a  trustee 
of  the  property  in  favour  of  the  beneficiary. 

(a)  Trust  con-  Where  the  settlor  is  both  legal  and  equitable  owner 
^tveytnJe.  of  the  property,  and  is  intending  to  constitute  the 
(i.)  Wtere  trust  by  conveyance,  the  conveyance  to  the  trustees  must 
settlor  is  both  be  effectual  to  pass  the  legal  interest,  and,  if  any  act 
e^  uHaUe  remains  to  be  done  by  the  settlor  to  make  the  conveyande 
ow"er.  ^  effectual,  no  trust  will  be  created  unless  the  instrument 
contains  a  declaration  of  trust.  And  the  same  rule 
applies  where  the  intention  is,  not  to  create  a  trust,  but 
to  make  a  direct  gift  to  the  donee.  The  gift  willfajll 
if  anything  remains  to  be  done  by  the  dtonor  to  divest 
himself  of  the  legal  interest.  Thus,  freehold  property 
must  be  conveyed  by  deed  of  grant  or  o'ther  appropriate 
method,  copyholds  by  surrender,  leaseholds  by  deed  of 
assignment,  personal  chattels  capable  of  passing  by 
delivery  either  by  deed  or  by  delivery  (c),  and  registered 
shares  by  the  proper  form  of  transfer.  Accordingly,  in 
Antrobus  v.  Smithed),  where  the  owner  of  shares  in  a 
company  indorsed  on  the  share  certificate  a  memorandum 
to  the  effect  that  he  assigned  it  to  his  daughter,  it  was  held 
that  the  gift  failed,  as  the  attempted  assignment  passed 
no  legal  interest,  and  it  was  not  a  declaration  of  trust. 
And  the  same  result  was  arrived  at  in  Richards  v.  D&l- 
bridge(e),  where  the  intending  donor  indorsed  and  signed 
on  a  lease  the  following  note  not  under  seal:  "This  deed, 
and  all  thereto  belonging,  I  give  to  E.  B.  Kichards  from 
this  time  forth,  with  all  the  stock-in-trade." 

As  to  property  Formerly,  there  were"  some  kinds  of  property  which 
a^sf^ient'  '^^'^^^  ^°^  assignable  at  law,  though  assignable  in  equity, 
«tlaw.  e.g.,  policies  of   insurance,    debts,  and   other  choses  in 

action.  In  these  cases  it  was  held  to  be  sufficient  for  the 
settlor  or  donor  to  do  all  that  lay  in  his  power  to  transfer 
the  property  to  the  trustees  or  to  the  donee.  Thus,  in 
Fortesoue  v.  'Barnett{f),  decided  before  policies  of  life 

(a)  Cochrane  v.  Moore  (1890),  25  Q.  B.  D.  57. 

(d)  (1806),  12  Ves.  39. 

(e)  (1874),  L.  R.  18  Eq.  11.     And  see  Re  Williams,  IFilliams  v. 
lUdl,  1917,  1  Ch.  1. 

(/)  (1834),  3  My.  &  K.  36;  followed  in  Pearson  v.  The  Amicable 
Jssurance  Office  (1859),  27  Beav.  229. 
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assurance  were  made  assignable  at  law  by  the  Policies 
of  Assurance  Act,  1867  (g'),  J.  B.  hy  deed  assigned  his 
life  policy  to  trustees  upon  trust  for  the  benefit  of  his 
sister  and  her  children,  and  duly  delivered  the  dieed  to 
the  trustees,  but  kept  the  policy  in  his  own  possession. 
No  notice  of  the  assignment  was  given  to  the  insurance 
company,  and  J.  B.  afterwards,  for  value,  surrendered 
the  policy  to  the  company.  After  J.  B.'s  death,  the 
trustees  successfully  claimed  to  have  the  value  of  the  policy 
replaced  out  of  his  estate,  the  Court  holding  that  he  had 
done  everything  in  his  power  to  give  effect  to  the  assign- 
ment of  the  policy.  Apparently,  this  decision  is  still  law, 
although  a  policy  of  life  assurance  may  now  be  assigned 
at  law  by  the  Policies  of  Assurance  Act,  1867  (h),  and 
s.  3  of  the  Act  requires  written  notice  of  the  assignment 
to  be  given  to  the  company  before  an  action  can  be  brought 
by  the  assignee;  for  such  notice  may  be  given  by  the 
assignee,  it  is  not  an  act  to  be  done  by  the  assignor. 
There  is,  therefore,  no  need  to  ask  the  Court  to  compel 
the  assignor  to  do  any  act  to  make  the  gift  perfect. 

Where  the  donor  or  settlor  has  only  the  equitable  (ii.)  Where 
interest  in  the  property,  as  where  the  legal  estate  is  vested  settlor  is 
in  trustees  for  him,  it  is  not  necessary  that  he  should,  even  ^^^  o„i„ 
if  he  can,  procure  a  conveyance  of  the  legal  interest;  it  is 
sufficient  for  him  to  assign  his  equitable  interest.  Thus, 
in  Gilbert  Y.  Overton{i),  A.,  who  was  holding  land  under 
an  agreement  for  a  lease,  by  deed  assigned  the  agreement 
to  trustees  upon  certain  trusts.  Afterwards  a  lease  was 
granted  to  him  in  accordance  with  the  agreement.  It  was 
held  that  the  trust  was  perfect.  Again,  in  Kekewich  v. 
Manning  (k),  certain  shares  were  vested  in  trustees  upon 
trust  for  A.  for  life,  and  then  for  B.  B.  by  deed  assigned 
her  equitable  reversionary  interest  in  the  shares  to  tha 
trustees  of  her  marriage  settlement.  This  was  held  to 
create  a  perfect  trust.  In  these  two  cases  it  will  be  noticed 
that  a  deed  was  used,  but  a  deed  is  not  necessary  for  the 
assignment  of  an  equitable  interest  in  property,  whether 
it  be  realty  or  personalty,  though  if  the  case  falls  within 

i,<7)  30  &  31  Vict.  c.  144. 

(A)  30  &  31  Vict.  c.  144,  s.  1., 

(0  (1864),  2  H.  &  M.  110. 

(7.)  (1851),  1  De  G.  M.  &  G.  176. 
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(b)  Trust  con- 
stituted by 
declaration  of 
trust. 


s.  9  of  the  Statute  of  Frauds  (?)  as  being  an  assignment 
of  a  trust,  writing  is  essential,  whether  the  property  is 
realty  or  personalty.  Apart  from  this  statutory  provision, 
an  equitable  interest  may  be  assigned  without  any  special 
formalities,  the  only  requisite  being  that  the  donor  should 
manifest  his  intention  to  part  with  his  interest;  so  that 
a  written  direction  to  the  legal  owner  of  the  property  to 
hold  it  on  trust  for  the  donee  would  be  a  good  assignment. 

The  second  method  of  completely  constituting  a  trust  is 
for  the  settlor  to  declare  himlself  to  be  a  trustee  of  thel 
property  for  the  cestui  que  trust,  and  this  he  may  do 
whether  his  interest  is  legal  or  equitable.  Such  A  declara- 
tion must  be  evidenced  by  writing  signed  by  him  if  it 
relates  to  freehold,  copyhold  or  leasehold  land,  but  may  be 
made  by  word  of  mouth,  or  may  be  inferred  from  conduct^ 
if  it  relates  only  to  personal  chattels  (m) .  It  need  not  be 
a  formal  declaration;  the  settlor  "need  not  use  the  words, 
'I  declare  myself  a  trustee,'  but  he  must  do  something 
which  is  equivalent  to  it,  and  use  expressions  which  have 
that  meaning,  for  however  anxious  the  Court  may  be  to 
carry  out  a  man's  intentions,  it  is  not  at  liberty  to  construe 
words  otherwise  than  according  to  their  proper  mean- 
ing" (n).  If  the  settlor  or  donor  has  attempted  to  con- 
stitute the  trust  or  make  the  gift  by  transfer  of  the 
property  to  trustees  or  to  the  donee,  and  the  transfer  is 
ineffectual,  and  there  is  no  express  declaration  of  trust, 
the  Court  will  not  treat  the  attempted  transfer  as  being 
such  a  declaration,  for  the  two  things  are  very  different. 
By  attempting  to  transfer  the  property  the  settlor  or  donor 
has  shown  an  intention  to  divest  himself  of  it,  not  to  hold 
it  himself  as  trustee  (o). 

Imperfect  gift  There  is,  however,  one  case  in  which  an  attempted 
hy  appoint"  voluntary  transfer  of  property,  though  imperfect,  will  be 
ment  of  donee  effectual,  and  that  is  where  the  donor  appoints  the  donee 
executor.  \^{g  executor  or  one  of  his  executors,  for  the  vesting  of  the 
property  in  the  donee  ajs  executor  completes  his  title  at 
law,  and  the  testator's  intention  to  give  him  the  beneficial 


(Z)  29  Car.  II.  o.  3. 
(m)  Statute  of  Frauds  (29  Car.  II.  o 
(«)  Per  Jessel,   M.R.,   in  JRichwds 
18  Bq.  11. 

(o)  Ibid.    And  see  Milroy  v.  Lord  (1862),  4  De  G.  P.  &  J.  264 


3),  a.  7;  ante,  p.  51. 
■.    Delbridge    (1874),    L. 
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interest  countervails  the  equity  of  the  beneficiaries  under 
the  -will  {p) .  For  this  doctrine  to  apply,  however,  there 
■must  he  an  attempt  to  make  a  present  gift,  not  a  mere 
promise  to  give  in  the  future,  and  it  must  relate  to  certain 
definite  property,  not,  e.g.,  to  an  indefinite  sum'  of 
money  (g-).  The  cases  on  the  point  have  all  related  to 
personalty;  whether  they  apply  to  realty  which  vests  in 
the  executor  under  the  Land  Transfer  Act,  1897  (r),  still 
remains  to  he  decided. 

The  whole  law  as  to  voluntary  trusts  was  summarised  Summary  of 
thus  by  Turner,  L.J.,  in  Milroy  v.  Lord  (s): — "  In  order  the  law  as  to 
to  render  a  voluntary  settlement  valid  and  effectual,  the  J'ol^nta'T 
settlor  must  have  done  everything,  which,  according  to  the   '"°  ^' 
nature  of  the  property  comprised  in  the  settlement,  was 
necessary  to  be  done  in  order  to  transfer  the  property,  and 
render  the  settlement   binding   upon   him'.     He  may,  of 
course,  do  this  by  actually,  transferring  the  property  to  the 
persons  for  whom  he  intends  to  provide,  and  the  provision 
will  then  be  effectual;  and  it  will  be  equally  effectual  if 
he  transfers  the  property  to  a  trustee  for  the  purposes  of 
the  settlement,  or  declares  that  he  himself  holds  it  in  trust 
for  those  purposes;   and  if  the  property  be  personal,  the 
trust  may,  as  I  apprehend,  be  declared  either  in  writing  or 
by  parol.     But  in  order  to  render  the  settlement  binding 
one  or  other  of  these  modes  must,  as  I  understand  the  law 
of  this  Court,  be  resorted  to,  for  there  is  no  equity  in  this 
Court  to  perfect  an  imperfect  gift." 

There  being,  then,  this  difference   between  voluntary  Wiatis 
eettlements  and  settlements  for  value,  it  is  necessary  to  meant  by  a 
know  'when  a  trust  is  for  value  and  when  it  is  voluntary.  1^,,  ^^ 
Now,  lawful  considerations  are  either  (1)  meritorious  con- 
siderations (sometimes  called  good  considerations),  being 
considerations  of  blood  and  natural  affection,  or  of  gene- 
rosity and  m'oral   duty;    or  (2)  valuable   considerations, 
such  as  money,  marriage,  and    the   like,  which  the  law" 
esteems  an  equivalent  for  'mloney.    A  settlement  supported 

(p)  Strong  v.  Bird  (1874),  L.  E.  18  Eq.  315;  Re  Stewart,  1908, 
2  Ch.  251.    See  also  Carter  v.  Hungerford,  1917,  1  Ch.  260. 
(?)  Se  Innes,  1910,  1  Ch.  188. 
(r)  60  &  61  Vict.  0.  65,  s.  1. 
i»)  (1862),  4  De  G.  F.  &  J.  at  p.  274. 
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by  the  former  kind  of  consideration  onlj  is  regarded  as 
voluntary,  and  of  the  latter  kind  it  is  only  marriage  that 
is  in  practice  given  as  the  consideration  for  the  creation  of 
a  settlement.  A  settlement  made  before  and  in  considera- 
tion of  marriage  is  made  for  value,  and  so  is  a  settlement 
made  after  marriage  if  it  is  executed  in  pursuance  of  an 
ante-nuptial  agreement;  but  a  settlement  made  aftelr 
marriage  •witho:ut  any  ante-nuptial  agreement  for  such  a 
settlement  is  voluntary.  ^In  this  connection  it  mus.t  be 
remembered  that  an  agreement  made  in  consideration  of 
marriage  is  required  by  the  Statute  of  Frauds  (0  to  be 
evidenced  by  writing  signed  by  the  party  to  be  charged, 
so  that  if  A.,  before  his  marriage  with  B.,  agrees  by  word 
of  mouth  only  to  make  a  settlement  and  fails  to  do  so,  B. 
cannot  oompel  him  to  make  the  settlement  unless,  before 
the  action  is  brought,  A.  signs  a  sufficient  memorandum 
to  satisfy  the  statute.  The  statute,  however,  only  lays 
down  a  rule  of  evidence,  and  it  has  been  held,  therefore, 
that  if  A .  does  in  fact  make  the  settlement  after  marriage, 
and  the  settlement  contains  a  recital  of  the  ante-nuptial 
agreement,  the  settlement  is  not  voluntary,  but  made  for 
valuable  consideration,  the  recital  being  sufficient  to 
satisfy  the  statute  (m)  . 


Who  are 
within  the 
Bcope  of  the 
marriage  con- 
sideration. 


But,  though  marriage  is  valuable  consideration,  it  is  not 
every  object  of  the  marriage  settlement  who  can  claim  to 
be  a  purchaser.  It  is  settled  now,  after  considerable  con- 
flict of  judicial  opinion,  that  the  only  persons  within  the 
marriage  consideration  are  the  husband,  the  wife  and  the 
issue  of  the  marriage  (ar) .  Any  provision  made  by  the 
settlement  in  favour  of  the  issue  of  the  settlor  by  a  possible 
second  marriage,  or  in  favour  of  the  children  of  either 
party  by  a  former  marriage,  or  of  the  parties'  illegitimate 
children  or  of  the  settlor's  heir  or  next  of  kin,  is  purely 
voluntary,  and  the  old  cases  which  seemed  to  decide  that 
some,  at  any  rate,  of  such  persons  might  be  treated  as 
purchasers  (?/),  can  only  be  supported  now  on  the  ground 


(0  29  Car.  II.  o.  3,  a.  4. 

(«)  Ee  Holland,  Gregg  y.  Holland,  1902,  2  Ch.  360;  Re  Gfillespie 
(1914),  20  Manfion,  311. 

(a:)  DeMestre  v.  West,  1891,  A.  C.  264;  Att.-Gen.  v.  Jacobs  Smith, 
1895,2  Q.  B.  341. 

(y)  E.g.,  Newstead  v.  Searles  (1737),  1  Atk.  265;  Clark  v.  Wright 
(1861),  6  H.  &  N.  849. 
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that,  in  the  special  circumstances  of  the  oases,  the  interests 
of  ihe  volunteers  were  so  mixed  up  yith  those  of  the  issue 
of  the  intended  marriage  that  it  was  impossible  to  separate 
them. 

The  position  may  be  illustrated  by  contrasting  the  case  Illustration, 
of  Re  Plumptre's  Mmriagie  Settlement  (z)  with  the  case 
of  Pullan  V.  Koe  (a).  In  the  iinst  case,  the  husband  and 
wife  on  marriage  in  1878  covenanted  with  the  trustees  of 
their  marriage  settlement  to  settle  the  wife's  after-acq,uired' 
property  on  the  usual  trusts  for  herself  and  her  husband' 
successively  for  life,  then  for  the  issue  of  the  marriage, 
with  an  .ultimate  trust  in  favour  of  her  next  of  kin.  In 
1884  the  husband  purclxased  some  stock  in  her  namfe,  which 
she  afterwards  sold,  investing  the  proceeds  of  sale  in  the 
purchase  of  other  stock.  In  1909  the  wife  died  without 
issue,  and  the  husband  obtained  administration  to  her 
estate.  It  was  held  that  the  next  of  kin,  being  volunteers 
and  strangers  to  the  marriage  consideration,  could  not 
enforce  the  wife's  covenant  to  settle  the  stock  against  the 
husband  as  her  administrator;  nor  could  the  trustees  of 
the  settlement  sue  for  damages  for  breach  of  covenant,  for 
the  claim  was  statute-barred.  In  Pullan  v.  Koe  (a)  a 
similar  covenant  to  settle  after-acquired  property  of  the 
wife  was  entered  into  on  marriage  in  1859.  In  1879  the 
wife  received  £285,  which  she  paid  into  her  husband's 
banking  account,  and  the  money  was  used  to  buy  some 
bonds,  which  remained  in  the  husband's  possession  until 
his  death  in  1909,  and  were  in  his  executor's  hands  at  the 
date  of  the  action.  There  were  general  children  of  the 
marriage.  It  was  held  that  the  money  was  specifically 
bound  by  the  covenant  the  moment  it  was  received',  and 
was  subject  to  a  trijst  enforceable  by  all  the  persons  within 
the  marriage  consideration,  unless  it  had  passed  to  a  hand 
fide  purchaser  without  notice,  and  that  the  trustees,  there- 
fore, were  entitled  to  recover  the  bonds  from'  the  husband's 
executor,  although  their  right  of  action  on  the  covenant 
was  long  since  statute-harred. 


(s)  1910,  1  Ch.  609,  following  Re  D'Angibau   (1880),  15  Oh.   D. 
228.    See  also  Me  Pryoe,  Nevill  V.  Pryce,  1917,  1  Gh.  234. 
(a)  1913,  1  Ch.  9. 

5(2) 
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When  a  settle- 
ment may  be 
revoked  by 
settlor. 


(D)  When  a  tr^st  may  he.  upset. 

Onoe  a  settlement  is  completely  constituted,  the  settlor 
cannot  revoke  it  merely  on  the  ground  that  it  is  voluntary, 
unless,  of  course,  a  power  of  revocation  is  inserted  in  it. 
He  may,  however,  revoke  it  if  it  wa^  obtained  from  him 
by  fraud  or  undue  influence,  or  if  he  executed  it  under 
a  fundamental  mistake  or  misapprehension  as  to  its  effect. 
The  mere  absence  of  a  power  of  revocation  from'  a  volun- 
tary settlement,  or  the  presence  in  it  of  unusual  provisions, 
is  no  ground  for  setting  it  aside,  provided  the  provisions, 
of  the  settlement  were  brought  to  the  settlor's  attention 
and  understood  by  him  (ft).  "  It  is  not  the  province  of 
a  Court  of  justice  to  decide  on  what  terms  or  conditions 
a  man  of  competent  understanding  may  choose  to  dispose 
of  his  property.  If  he  thoroughly  understands  what  he 
is  about,  it  is  not  the  duty  of  a  Qourt  of  justice  to  set 
aside  a  settlement  which  he  choosesi  to  execute  on  the 
ground  that  it  contains  clauses  which  are  not  proper  "  (c). 
If  the  settlor  seeks  to  set  it  aside,  the  burden  of  proving 
fraud,  undue  influence,  or  mistake  is  on  him'  (<Z),  except 
where  the  relation  between  him  and  the  beneficiary  is  such 
as  to  raise  a  presumption  of  undue  influence,  in  which  case 
the  settlement  will  be  set  aside,  unless  the  beneficiary 
can  prove  that  the  settlor  had  independent  advice  and 
thoroughly  understood  and  intended  the  settlement  (e). 
Where  value  has  been  given  for  a  settlement,  it  can  very 
rarely  be  set  aside,  for  the  valuable  consideration  usually 
consists  in  marriage,  and  it  is  a  rule  that  the  Court  -will 
not  interfere  unless  the  parties  can  be  restored  to  their 
original  position,  which  is  obviously  impossible  when  the 
marriage  has  taken  place  (/) . 


Trust,  though 
perfect 
between  the 
parties,  may 
be  upset  by 
third  persons. 


But  though  a  perfect  trust  cannot  be  revoked  by  the 
settlor,  it  may,  by  virtue  of  certain  statutes,  be  avoided! 
in  certain  cireumlstances  by  third  parties.  These  statutes 
are  (1)  13  Eliz.  c.  5;  (2)  27  Eliz.  c.  4;  (3)  the  Bank- 
ruptcy Act,  1914,  s.  42. 


(6)  Phillips  V.  MiAlUngs  (1871),  L.  R.  7  Ch.  App.  244. 
(c)  Per  Jessel,  M.R.,  in  Button  v.  Thom'asan   (1883),  23  Ch.  D. 
at  p.  281.    See  also  James  v.  Coachman  (1885),  29  Oh.  D.  212. 
id)  Henry  v.  Armstrong  (1881),  18  Ch.  D.  668. 
(e)  See  post,  in  Chapter  on  "Constructive  Fraud." 
(/)  Johnston  v.  Johnston  (1885),  52  L.  T.  76. 
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(1)  The  statute   13    Eliz.  c.  5    was   passed  "for    the  By  creditors, 
avoiding  and  abolishing  of  feigned,  covinous,  and  f raudu-  W  ^P*^®"^ 
lent  feoffments,  gifts,  grants,  &c.,  as  well  of  lands  and  ^'"'   ' 

tenements  as  of  goods  and  chattels  .  .  .  devised  and 
contrived  of  malice,  fraud,  covin,  collusion,  or  guile,  to 
the  end,  purpose,  and  intent  to  delay,  hinder,  or  defraud 
creditors  and  others  of  their  just  and  lawful  actions,  &c." 
It  provided  that  all  such  alienations  should  be  void  as 
against  the  creditors  or  others  who  were  or  might  be  so 
delayed,  hindered,  or  defrauded.  But,  by  s.  5,  the  Act 
is  not  to  extend  to  any  estate  or  interest  upon  good  con- 
sideration bond  fide  conveyed  or  assured  to  any  person  not 
having  at  the  time  of  such  conveyance  or  assurance  any 
notice  or  knowledge  of  such  covin,  fraud,  or  collusion. 

It  will  be  noticed  that  the  statute  speaks  of  fraudulent,  Statute  speaks 
not  of  voluntary,  conveyances,  froip  which  it  follows  that  «*  fraudulent, 
a  settlement  for  value  may  be  set  aside  if  it  is  fraudulent,  oonveyanoeBT ' 
while  a  voluntary  settlement  cannot  be  set  aside  if  it  is 
in  fact  made  honestly . 

The  value  given  for  a  settlement  usually  consists  in  (a)  Settle- 
marriage.    An  ante-nuptial  settlement,  or  a  settlement  mentsfor 
made  after  marriage   in   pursuance   of  an   ante-nuptial  avoided"if 
agreement,  cannot  be  upset  by  creditors  under  the  statute,  purchasers 
so  far  as  concerns  the  interests  of  persons  who  are  within  fjF^  P'^H^f  *° 
the  marriage  consideration  (g),  even   though   it  can   be  ' 

proved  that  the  settlor  intended  to  defraud  his  creditors, 
unless  it  can  also  be  shown  that  the  purchasers  were  aware 
of  the  fraudulent  intent  (A).  It  is  naturally  impossible 
to  show  this  so  far  as  the  children  are  concerned,  but  there 
have  been  several  cases  in  which  the  wifle  has  lost  her 
interest  under  the  settlement  to  the  husband's  trustee  in 
bankruptcy,  owing  to  her  complicity  in  the  fraudulent 
intent.  Thus,  in  Odumbine  v.  Penhall{i),  where  a  man, 
who  had  been  living  with  a  woman  for  several  years,  being 
in  difficulties  with  his  creditors  and  desiring  to  save  what 
remained  of  his  property,  settled  his  property  on  her  in 
consideration  of  marriage,  and  married  her,  the  settle- 
ment was  set  aside,  the  Court  being  of  opinion  that  she 


(a)  See  ante,  p.  66. 

(A)  Kevan  v.  Craiofmd,  (1877),  6  Ch.  D.  29;  Re  HolUnd,  Grecr^ 
V.  Holland,  1902,  2  Ch.  360. 
(0  (1853),  1  Sm.  &  Giff.  228. 
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(b)  Toluutary 
settlements 
avoided  for 
actual  fraudu- 
lent intent, 


or  for 
presumed 
fraudulent 
intent. 


knew  of  his  intention  to  defeat  his  creditors,  and  only 
married  him  to  enable  him  to  do  so  (fc) .  Had  there  been 
any  interest  given  by,  the  settlemient  to  the  children  of 
the  marriage,  the  husband's  creditors  could  not  have 
touched  that,  for  the  children  would  have  been  innocent 
purchasers,  though  the  wife  was  not. 

Where  the  settlement  is  voluntary,  it  may  be  set  aside 
under  the  statute,  although  the  beneficiaries  were  entirely 
ignorant  of  the  settlor's  intention  to  defeat  his  creditors. 
It  is  only  the  intention  of  the  settlor  that  is  material. 
This  intention  may  be  either  actual  or  presumed  from 
the  indebtedness  of  the  settlor.  Where  there  is  an  actual 
intention  to  defraud  creditors,  the  settlement  may  be  set 
aside  at  the  instance  either  of  creditors  whose  debts  existed 
when  the  settlement  was  miade  or  of  creditors  whose  debts 
arose  afterwards.  Thus,  in  Mackayv.  Douglas  (mi),  a 
voluntary  settlement  made  by  a  Inan  on  his  wife  and 
children  shortly  before  engaging  in  a  hazardous  trade  was 
held  fraudulent  and  void,  although  no  debt  was  still  owing 
which  had  been  incurred  before  the  date  of  the  settlement. 
Here  there  was  an  actual  intention  to  defraud  creditors 
inferred  froin  the  fact  that  the  settlement  was  made  with 
a  view  to  a  state  of  things  in  which  the  settlor  might 
become  indebted  at  a  future  time.  In  the  absence  of 
any  such  direct  proof  of  intention,  the  fraudulent  inten- 
tion will  be  presumed  fromi  the  fact  that  the  settlor  was 
indebted  at  the  timie  when  he  'miade  the  settlement,  and 
that  without  the  property  settled  he  was  not  in  a  position 
to  pay  his  debts  (n) .  Mere  indiebtedness  will  not  raise 
the  presumption  of  a  fraudulent  intent;  nor,  on  the  other 
hand,  is  it  necessary  to  prove  absolute  insolvency.  But 
"  the  settlor  must  have  been  at  the  timIe  so  largely  in- 
debted as  to  induce  the  Oourt  to  believe  that  the  intention 
of  the  settlement  was  to  defraud  the  creditors  of  the 
settlor  "(o).  In  considering  the  question  of  indebtedness, 
all  the  settlor's  liabilities  must  be  taken  into  account, 
whether  they  consist  of  debts  actually  due,  or  shortly  to 

(k)  See  also  Bulmer  v.  Hunt&r  (1869),  L.  R.  8  Eq.  46;  Ite  Pen- 
nington, Mx  'parte  Cooper  (1889),  59  L.  T.  774. 

(m)  (1872),  L.  E.  14  Eq.  106.  And  see  Re  Butterworth,  Bee 
parte  Sussell  (1882),  19  Ch.  D.  588. 

(»)  Freeman  v.  Pope  (1870),  L.  R.  5  Oh.  App.  538. 

(o)  Per  Wood,  V.-C,  in  Holmes  v.  Penney  (1857),  3  K.  &  J.  90, 
at  p.  99. 
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become  due,  or  of  merely  contingent  liabilities,  if  there 
is  any  reasonable  probability  of  their  ripening  into 
debts  (p).  The  mere  fact  that  a  creditor  is  defeated  or 
delayed  by  the  settlement  is  not  sufSeient  ground  for 
setting  it  aside  under  the  statute  {q) .  If  there  was  no 
actual  intention  to  detfraud,  and  the  settlor,  though  in- 
debted at  tlie  time,  was  in  a  position  to  pay  his  existing 
creditors  without  the  aid  of  the  settled  property,  the  Court 
is  not  bound  to  presume  fraud  from  the  fact  that,  in  the 
event,  some  creditors  go  unpaid.  Thus,  in  Re  Wise,  Ex 
parte  Mercer  (r),  one  Wise  broke  off  his  engagement  to 
marry  one  lady  and  married  another.  Soon  after  the  mar- 
riage, the  disappointed  lady  started  an  action  for  breach 
of  promise  of  marriagte.  About  the  same  time  as  Wise  was 
served  with  the  writ,  he  became  entitled  to  a  legacy  which 
he  at  onoe  settled  on  his  wife.  Judgment  was  obtained 
against  him  for  £500  damages  in  the  action,  and  the  plain- 
tiff, being  unable  to  obtain  payment,  made  him  bankrupt. 
When  he  made  the  settlement  he  was  able  to  pay  his  debts 
without  the  legacy,  and  he  satisfied  the  Oourt  that  he  Was 
not,  in  making  the  settlement,  influenced  by  the  action, 
which  he  regarded  very  lightly.  The  Court  of  Appeal 
refused  to  set  the  settlement  aside. 

If  a  settlement  is  set  aside  under  the  statute  at  tlie  Whenaubge- 
instance  of  creditors  whose  debts  existed  when  it  was  made,  l"^^"*  '^°^- 
the  property  will  be  available  for   payment   of  all   the  amly'to  set 
creditors  whenever  their  dfebts  arose.    And  so  long  as  any  settlement 
debts  which  existed  at  the  date  of  the  settlement  are  ^^^^- 
unpaid,  subsequent  creditors  can  themselves  apply  to  have 
the  settlement  declared  void  (s),  but,  if  all   the  existing 
debts  have  been  paid,  they  can  apparently  only  do  so  if 
they  can  show  an  actual  intention  to  defraud  them,  or 
that  the  money  leTit  by  them'  has  been  applied  in  paying 
off  the  creditors  whose  debts  were  in  existence  at  the  date 
of  the  settlement,  in  which  case  they  would  have  a  right 
to  stand  in  the  shoes  of  the  existing  creditors  [t] . 

(p)  Midler  v.  Midler  (1883),  22  Ch.  D.  74. 

(g)  But  it  miglit  be  void  as  aa  act  of  bankruptcy  under  sect.  1 
of  the  Bankruptcy  Act,  1914.  See,  e.ff.,  lie  David  and  Adlard,  1914, 
2  K.  B.  694. 

(r)  (1886),  17  Q.  B.  D.  290.  And  see  Re  LarnB-Fox,  Ex  parte 
Gimblett,  1900,  2  Q.  B.  508. 

(s)  Freeman  v.  Pope  (1870),  L.  R.  5  Ch.  App.  538. 

it)  Spirett  V.  Willows  (1849),  3  De  G.  J.  &  S.  293.  Seel  Tarjlor  v. 
Coenen  (1876),  1  Oh.  D.  636. 
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Effect  of 
avoidance  of 
seitlement. 


The  avoidance  of  a  settlement  under  13  Eliz.  c.  5 
is  only  for  the  purpose  of  paying  the  creditors,  so  that, 
so  far  as  not  required  for  that  purpose,  the  property  still 
belongs  to  the  beneficiaries  (m).  And,  owing  to  s.  5,  the 
rights  of  a  bond  fide  purchaser  from  the  beneficiaries  of 
any  interest,  legal  or  equitable,  are  not  afiected  by  the 
subsequent  avoidance  of  the  settlement 'r). 


(2)  By  subse- 
quent pur- 
chasers under 
27  Eliz.  c.  4, 


but  only  in 
case  of  actual 
fraud  since 
Voluntary 
Conveyances 
Act,  1893. 


(2)  A  voluntary  settlement  of  land  was  formerly  liable 
to  be  upset  also  by  a  subsequent  conveyance  by  the  settlor 
to  a  purchaser  for  value.  This  was  o^ving  to  the  con- 
struction placed  by  the  CouiJt  upon  the  provisions  of 
27-  Eliz.  c.  4.  That  statute  enacted  that  every  conveyance 
of  land — not  chattels  personal — made  with  the  intent  to 
defraud  persons  who  should  afterwards  purchase  the  land 
was  to  be  deemed  to  be  void  against  such  purchasers. 
The  statute  made  no  mention  of  voluntary  conveyances, 
but  it  was  voluntary  settlements  which  were  usually 
affected  by  it;  for  if  A.  settled  land  on  B.  without  oon- 
sideration,  or  for  the  consideration  only  of  natural  love 
and  affection,  and  afterwards  sold  the  land  to  C,  the 
Court  inferred  A.'s  intention  to  dfefraud  C'.  from  the  mere 
fact  that  he  sold  the  property  to  him'  after  making  the 
voluntary  settlement;  and  C.  therefore  took  the  land,  eiven 
though  he  knew  of  the  voluntary  settlement  at  the  time 
of  his  purchase.  This  interpretation  of  the  statute,  how- 
ever, has  now  been  negatived  by  the  Voluntary  Convey- 
ances Act,  1893  (a?),  which  enacted  that  no  voluntary 
conveyance  which  shall  have  been  in  fact  made  bond  fide 
and  without  any  actual  fraudulent  intent  shall  henceforth 
b©  deemed  fraudulent  and  void  within  the  meaning  of 
27  Eliz.  c.  4.  Nowadays,  therefore,  a  voluntary  con- 
veyance of  land  is  only  void  against,  a  subsequent  pur- 
chaser if  the  settlor  actually  intended  to  defraud  him. 
But  the  Act  does  not  interfere  with  the  rights  of  pur- 
chasers acquired  before  the  29th  June,  1893. 


(3)  Under 
Bankruptcy 
Act,  1914, 
voluntary 
settlements 


(3)  Further,  a  voluntary  settlement  of  any  property, 
may,  under  certain  conditions,  be  avoided  by  the  subse- 
quent bankruptcy  of  the  settlor,  although  it  is  not  fraudu- 


(«)  Ideal  Bedding  Co.,  ltd.  v.  Holland,  1907,  2  Oh.  167. 

iv)  Halifax  Joint  Stock  Banking  Co.  v.  Gledhill,  1891,  1  Oh.  31. 

{x)  56  &  57  Vict.  15.  21. 
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lent  within  13  Eliz.  c.  5.  Such  a  settlement,  not  being  a  are  voidable 
settlement  made  on  or  for  the  wife  or  children  of  the  settlor  ™  certain 
of  property  which  has  accrued  to  the  settlor  after  marriage  -srithout  proof 
in  right  of  his  wife,  will  be  void  against  the  trustee  in  of  fraud, 
the  settlor's  bankruptcy  if  the  settlor  becomes  bankrupt  {y) 
within  two  years  after  the  date  of  the  settlement  {z),  and 
proof  of  the  settlor's  solvency  at  the  date  of  the  settlement 
will  not  save  it  in  this  case.  Further,  even  though  the 
settlor  avoids  bankruptcy  for  the  two  years,  the  settlement 
will  still  be  void  against  his  trustee  in  bankruptcy  if  he 
becomes  bankrupt  {y)  at  any  subsequent  time  within  ten 
years  after  its  date,  unless  the  parties  claiming  under  the 
settlement  can  prove  (i.)  that  the  settlor  was,  at  the  time 
of  making  the  settlement,  able'to  pay  all  his  debts  without 
the  aid  of  the  property  comprised!  in  the  settlement;  and 
(ii.)  that  his  interest  in  such  property  passed  to  the  trustee 
of  such  settlement  on  the  execution  thereof  {a) .  Although 
the  Act  declares  that  the  settlement  shall  be  "void,"  it 
has  been  held  to  mean  "  voidable  ''  only,  so  that  the  trustee 
in  bankruptcy  must  make  an  application  to  the  Court  to 
have  the  settlement  set  aside,  and  the  order  will  only  be 
made  subject  to  the  rights  of  third  parties  hond  fide 
acquired  for  value  from  the  beneficiaries  under  the  settle- 
ment. If,  therefore,  a  beneficiary  has  sold  his  interest, 
even  though  he  has  sold  it  after  the  date  to  which  the  title 
of  the  trustee  in  bankruptcy  relates  back  (&),  the  pur- 
chaser is  entitled  to  retain  the  benefit  of  his  purchase 
if  he  had  no  notice  of  an  act  of  bankruptcy  (c) .  And, 
for  the  satne .  reason,  the  trustees^  of  the  settlement  have 
a  lien  for  their  costs,  charges  and  expenses  properly 
incurred  before  the  settlement  is  set  aside,  e.g.,  for  the 
costs  of  defending  an  action  by  the  settlor  to  avoid  the 
settlement  {d) .  An  order  setting  the  settle'mfent  aside 
does  not  necessarily  transfer  the  property  to  the  trustee 
in  bankruptcy,  for  the  settlor  may  have  attempted  to  deal 
with  the  property  for  value  after  making  the  voluntary 
settlement,  e.g.,  by  creating  charges  on  it;  in  such  a  case 
the  interests  of  the  purchasers  will  be  let  in  by  the  settle- 

(y)  I.e.,  commits  an  available  act  of  bankruptcy:  Be  Reis,  1904, 
IK.  B.  451;  1904,2  K.  B.  769. 

(z)  Bankruptcy  Act,  1914  (4  &  5  Geo.  V.  c.  59),  9.  42  (1). 

(ffi)  Jbid. 

(J)  Ibid.  9.  37. 

(c)  Re  Carter  and  Kenderdine,  1897,  1  Oh.  776;  Re  Hart,  Ex 
■parte  Green,  1912,  3  K.  B.  6. 

(<i)  Re  Holden  (1888),  20  Q.  B.  D.  43. 
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When  a  cove- 
nant to  settle 
contained  in 
an  ante- 
nuptial settle- 
ment is  void 
against 
settlor's 
trustee  in 
bankruptcy. 


ment  being  set  aside  (e).  Moreover,  the  avoidance  is  not 
absolute,  but  only  to  the  extent  necessary  for  satisfying 
the  settlor's  debts  and  the  bankruptcy  costs  (/). 

Settlements  made  before  and  in  consideration  of  mar- 
riage, being  made  for  value,  are  not  within  the  provisions, 
of  the  Bankruptcy  Act  just  considered.  But  a  covenant 
or  contract  contained  in  such  a  settlement  for  the  future 
payment  of  money  for  the  benefit  of  the  settlor's  wife  or 
husband  or  children,  or  for  the  future  settlement  on  or 
for  the  settlor's  wife  or  husband  or  children,  of  property 
wherein  the  settlor  had  not,  at  the  date  of  the  marriag^^ 
any  estate  or  interest,  whether  vested  or  contingent,  in 
possession  or  remainder,  and  not  being  money  or  property: 
in  right  of  the  settlor's  wife  or  husband,  will,  if  the 
settlor  is  adjudged  bankrupt  and  the  covenant  or  con- 
tract has  not  been  executed  at  the  date  of  the 
commencement  of  the  bankruptcy  (gr),  be  void  against 
the  trustee  in  bankruptcy,  except  so  far  as  it  enables- 
the  persons  entitled  under  the  covenant  or  contract  to 
claim  for  dividend  in  the  settlor's  bankruptcy,  but 
such  claim  will  be  postponed  until  all  claims  of  the 
other  creditors  for  valuable  consideration  in  money  or 
money's  worth  have  been  satisfied  {h) .  Moreover,  even 
if  the  money  has  been  paid  or  the  property  transferred 
before  the  commencement  of  the  bankruptcy,  the  pay- 
ment (not  being  payment  of  premiums  on  a  policy  of  life- 
insurance)  or  transfer  will  be  void  against  the  trustee  in 
bankruptcy,  unless  the  persons  to  whom  the  payment  or 
transfer  was  made  prove  either  (a)  that  it  was  made  more 
than  two  years  before  the  commencement  of  the  bank- 
ruptcy; or  (b)  that  at  the  date  of  the  payment  or  tranter 
the  settlor  was  able  to  pay  all  his  debts  without  the  aid 
of  the  money  so  paid  or  the  property,  so  transferred;  or 
(c)  that  the  payment  or  transfer  was  made  in  pursuance 
of  a  covenant  or  contract  to  pay  or  transfer  money  or 
property  expected  to  come  to  the  settlor  from  or  on  the 
death  of  a  specified  person,  and  was  made  within  threa 
months  after  the  money  or  property  came  into  the  posses- 
sion or  under  the  control  of  the  settlor.    If  the  payment 

(e)  Sanguinetti  v.  Stuokey's  Bank,  1895,  1  Ch.  176. 

(/)  Re  Parry,  Ex  parte  SaUtman,  1904,  1  K.  B.  129. 

(§■)  As  to  when  the  bankruptcy  commences,  see  Bankruptcy  Act^ 
1914  (4  &  5  Geo.  V.  c.  59),  s.  37. 

(A)  Bankruptcy  Act,  1914,  s.  42  (2).  See  Re  BuUeel's  Settle- 
ments, 1917,  1  Ch.  251. 
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oar  transfer  is  declared  void,  the  persons  to  whom  it  was 
made  can  claim  for  dividend  under  or  in  respect  of  the 
covenant  or  contract  in  like  manner  as  if  it  had  not  been 
executed  at  the  conunenoement  of  the  bankruptcy  (i) . 

(E)  Trusts  in  favour  of  creditors. 

To  the  general  rule  that  a  completely  constituted  trust  Trust  in 
is  irrjBvocable  by  the  settlor,  even  though  it  is  voluntary,  fayonr  of 
unless  he  has  reserved  to  himself  a  power  of  revocation,,  so^^es 
there  is  an   exception,   which  was  formerly   of  greater  reTooable,  and 
importance  than  it  is  now,  in  the  case  of  a  conveyance  by  "°f  enforce- 
a  debtor  to  a  trustee  upon  trust  for  his  creditors.     Such  a  creditOTs; 
trust  may  sometimes  be  revoked  by  the  debtor,  and  the 
creditors  have  not  always  a  right  to  compel  the  trustee  to 
carry    out    the    trusts   of    the    deed(fc).     Such  a  trust, 
therefore,  has  sometimes  been  spoken  of  as  "illusory." 

The  reason  of  this  exception  is  well  stated  in  Garrard  for  it  is  merely 
V.  Laud&rdah  (l): — "I  take  the  real  nature  of  the  deed  an  arrange- 
to  be,  not  so  much  a  conveyance  vesting  a  trust  in  A.  for  aXor'To™ 
the  benefit  of  the  creditors  of  the  grantor,  but  rather  an  benefit  and 
arrangement  made  by  the  debtor  for  his  own  personal  oonvenienoe. 
convenience  and  accommodation — ^for  the  payment  of  his 
OTVTi  debts  in  an  ordter  prescribed  by  himself,  over  which 
he  retains  power  and  control,  and  with  respect  to  which 
the  creditors  can  have  no  right  to  complain,  inasmuch  as 
they  are  not  injured  by,  it — ^they  waive  no  right  of  action 
and  are  not  executing  parties  to  it."     And  in  Acton  v. 
Woodgate  (Tnl)  it  was  said  that  the  deed  "  has  the  same 
effect  as  if  the  debtor  had'  delivered  money  to  an  agent  to 
pay  his  creditors,  and  before  any,  payment  made  by  the 
agent,  or  communication  naade  by  him  to  the  creditors, 
had  recalled  the  money  so  delivered." 

There  are,  however,  four  cases  in  w'hicih  such  a  deed  does  But  the  trust 
create  a  true  trust  in  favour  of  the  creditors  or  some  of  cannot  be  re- 
them:    (1)  If  the  trust  for  payment  of  debts  is  not  to  thedtbtor^'' 
arise  until  after  the  debtor's  death,  and  the  debtor  dies  death; 

(i)  Bankruptcy  Act,  1914,  s.  42  (3). 

(*)  Johns  V.  James   (1878),  8  Ch.  D.  744;   Ellis  ^  Co.   v.   Cross, 
1915,  2  K.  B.  654. 

(0  (1830),  3  Sim.  1 ;  (1831),  2  R.  &  M.  451. 
(m)   (1833),  2  My.  &  K.  492. 
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(2)  As  against 
creditors  who 
execute  it ; 

'(3)  As  against 
creditors  to 
whom  it  is 
conununicated 
and  who  act 
on  it: 


(4)  When  it 
was  clearly 
the  debtor's 
intention  to 
create  a  trust. 


■without  revoking  it.  The  right  to  reVoke  the  trust  is 
personal  to  the  debtor,  and  is  not  open  to  the  beneficiaries 
entitled  under  the  debtor's  -will,  for,  being  merely 
volunteers,  they  take  subject  to  the  provision  made  by  the 
testator  for  the  payment  of  his  debts  (n) .  (2)  If  any 
creditor  is  a  party  to  the  deed,  and  executes  it,  the  deed 
will  be  irrevocable  as  to  him,  and  enforceable  by  him  (o) . 
(3)  If  it  is  communicated  to  any  creditors  ajid  they 
signify  their  assent  to  or  acquiescence  in  the  deed,  and 
are  "  thereby  induced'  to  a  forbearance  in  respect  of  their 
claims  which  they  would'  not  otherwise  have  exer- 
cised "  (p),  the  deed  is  irrevocable  as  to  them.  Mere  com- 
munication to  the  creditors  is  not  sufficient  to  make  the 
deed  irrevocable;  they  must  have  either  acted  under  its 
provisions  or  forborne  to  enforce  their  remedies  on  the 
faith  of  the  deed(g').  (4)  If  it  clearly  appears  to  have 
been  the  debtor's  intention  to  create  a  trust  and  not  merely 
to  provide  a  convenient  method  of  paying  his  debts,  the 
creditors  can  enforce  the  trust.  Thus,,  in  New's  Trusteei 
V.  Hunting  (r),  where  A.  transferred  property  to  B.  upon 
trust  to  raise  a  sum  of  money  out  of  the  property,  and 
therewith  make  good  certain  breaches  of  trust  oommittedl 
by  him,  it  was  held  that  the  trust  could  not  be  revoked 
by  A.  or  A.'s  trustee  in  bankruptcy,  although  it  had  not 
been  communicated  to  the  beneficiaries;  for  A.'s  object  was 
to  escape  the  consequences  of  his  breach  of  trust,  and  this 
could  not  be  aocom'plished  if  the  trust  was  to  be  revocable. 


Why  the 
revoeability 
of  a  trust  for 
creditors  is 
not  so 
important 
as  formerly. 


Inasmuch  as  an  assignment  for  the  benefit  of  the 
assignor's  creditors  generally,  or,  where  he  is  insolvent, 
of  any  three  or  more  of  them,  is  void,  unless  it  is  registered] 
in  the  Central  Ofiice  within  seven  days  after  execution  (s), 
and,  if  it  is  for  the  benefit  of  the  creditors  generally,  is 
also  void,  unless  before  or  within  twenty-one  days  after 


(«)  Synnot  v.  Simpson  (1854),  5  H.  L.  Oa.  121;  Re  Fitzgerald's 
Settlement  (1887),  37  Ch.  D.  18;  Priestley  v.  Ellis,  1897,  1  Ch.  489. 

(o)  Mackinnon  v.  Stewart  (1850),  1  Sim.  N.  S.  76;  Montefiore 
V.  Brown  (1858),  7  H.  L.  Ca.  241. 

(ju)  Acton  V.  Woodgate  (1833),  2  My.  &  K.  492. 

(q)  Browne  v.  Cavendish  (1844),  1  J.  &  Lat.  635;  Biron  v.  Mount 
(1857),  24  Beav.  642. 

(»-)  1897,  2  Q.  B.  19;  {sub  nom.  Sharp  v.  Jackson^,  1899,  A.  O. 
419. 

(s)  Deeds  of  Arrangement  Act,  1914  (4  &  5  Geo.  V.  c.  47),  ss.  1 
and  2.     See  Me  Halstead,  Ex  parte  Richardson,  1917,  1  K.  B.  695. 
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registration  it  receives  the  assent  of  a  majority  in  number 
and  value  of  the  creditors  (t),  the  importance  of  the  rule, 
that  a  trust  in  favour  of  creditors  oan  be  revoked,  is 
obviously  of  less  importance  than  formerly ;  for,  as  already 
stated,  such  a  trust  cannot  be  revoked  as  against  creditors 
who  have  assented  to  it. 

Not  only  must  an  assignment  for  the  benefit  of  creditors  Aasignment 
be  registered  in  the  Central  Office,  but,  if  it  affects  land  ^°^  creditors 
of  any  tenure,  it  must  also  be  registered  in  the  Land  J^red  not™ n^y 
Kegistry  under  the  Land  Charges  Act,  1888  (m),  other-  at  Central 
wise  it  will  be  void  against  a  purchaser  for  value.     And,  Office,  but 
even  though  the  deed  is  duly  registered,  the  execution  of  Registry  if  it 
it  constitutes  an  act  of  bankruptcy  if  it  comprises  the  concerns  land; 
whole,  or  substantially  the  whole,  of  the  debtor's  property,  act^j^  t^nk- 
and  is  made  for  the  benefit  of  his  creditors  generally  (x) ;  mptcy. 
so  that  it  could  be  used  to  support  a  bankruptcy  petition 
by  any  creditor  who  has  not  assented  to  it  or  done  any 
act  amounting  to  an  acquiescence  in  it  or  to  a  recogni- 
tion of  the  trustee's  title  under  it  (,2/),  or  even  by  an 
assenting  creditor  if  the  deed  has  become  void  undea:  the 
Deeds  of  Arrangement  Act,  1914  (z).     But  it  ceases  to 
be  available  as  an  act  of  bankruptcy  when  three  months 
have  elapsed  since  its  execution  (a),  or  even  earlier,  to 
any  creditor  on  whom  the  trustee  under  the  deed  has  served 
the  prescribed  notice  intimating  that  the  creditor  will  not 
be  entitled  to  present  a  petition  founded  on  the  deed  after 
the  expiration  of  one  month  from   the   service  of  the 
notice  (&).     If  the  debtor  is  adjudicated  bankrupt  on  a 
petition  presented  within  three  months  after  the  execution 
of  the  deed,  it  is  void  against  the  trustee  in  bankruptcy, 
60  that  it  cannot  be  safely  acted  upon  by  the  trustieei 
until  the  expiration  of  that  time,  unless  aU  the  creditors 
have  assented  to  it,  or  are  debarred  by  the  notice  above 
referred  to  from  presenting  a  petition;  but  any  payment 
or  delivery  of  property  made  to  the  trustee  of  the  deed 
before  the  date  of  the  receiving  order,  and  without  notice 


(0  Ibid.  B.  3. 

(«)  51  &  52  Vict.  c.  51,  BS.  7—9. 

(a;)  Bankruptcy  Act,  1914  (4  &  6  Geo.  V.  c.  59),  s.  1  (1)  -(a). 

(«)  Me  Brindley,  1906,  1  K.  B.  377. 

(z)  4  &  5  Geo.  V.  c.  47,  s.  24  (2). 

la)  Bankruptcy  Act,  1914  (4  &  5  Geo.  V.  c.  59),  s.  4  (1)  (o). 

(6)  Deeds  of  Arrangement  Act,  1914,  s.  24  (1). 
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of  the  petition,  is  a  good  discharge  if  made  in  the  ordinary 
course  of  business  or  otherwise  bond  fide  (o). 

Me  to  j£  g^jj^  property  remains  in  the  hands  of  the  trustee  after 

*'  payment  of  the  debts  in  full  and  all  expenses,  the  surplus 
will  usually  result  to  the  debtor,  or,  if  he  is  dead,  to  hia 
personal  representative,  or  will  belong  to  the  person  to 
whom  it  is  given  by  the  deed.  If,  however,  the  pro- 
perty was  assigned  by  the  deed  to  the  trustee  for  the 
benefit  of  the  creditors  absodnite^.,  there  will  be  no  result- 
ing trust,  but  the  surplus  will  belong  to  the  creditors  (d). 

(F)  Ec^itable  assignments. 

Chosesin  The  old  legal  rule  was  that  no  debt  or  other  chose  in 

^*|°"  "°*  action  could  be  assigned,  except  by  or  to  the  King,  unless 
orisinally  the  debtor  assented  to  the  assignmient;  for  it  was  alleged 
at  law;  that  to  allow  such  an  assignment  would  be  "the  occasion 

of  multiplying  of  contentions  and  suits,  of  great  oppires- 
sion  of  the  people,  and  the  subversion  of  the  due  and  equal 
but  assignable  execution  of  justice"  (e).  In  equity,  however,  from  an 
in  equity ;  early  date  effect  was  given  to  assignments,  not  only  of 
equitable  choses  in  action,  i.e.,  rights  which  could  only  be 
enforced  in  the  Court  of  Chancery,  e.g.,  an  interest  in  a 
trust  fund  or  a  legacy,  but  also  of  legal  choses  in  action, 
i.e.,  rights  which  could  be  enforced  in  a  Court  of  Law, 
e.g.,  an  ordinary  debt.  If  the  chose  in  action  wais  equit- 
able, the  assignee  could  bring  his  proceedings  to  recover 
it  in  the  Court  of  Chancery  in  his  own  name,  whereas,  if 
it  was  legal,  the  prooeedingte  in  the  Common  Law  Court 
had  to  be  taken  in  the  name  of  the  assignor,  since  the 
assignment  was  not  recognised  at  law,  and  the  way  ini 
which  the  Court  of  Chancery  interfered  was  to  restrain 
the  assignor  from  objecting  to  this  use  of  his  name  on 
the  assignee  giving  him  a  proper  indemnity  against 
costs  (/). 

and  now  at  The  old  common  law  rule  against  the  assignment  of 

choses  in  action  has  been  gradually  relaxed.     Negotiable 

(c)  Bankruptcy  Act,  1914,  s.  46. 

(d)  Cooke  V.  Smith,  1891,  A.  O.  297. 

(e)  10  Co.  48. 

(/)  See  generally  as  to  such  assignments.  Row  v.  Dawson  (1749) 
and  Eyall  v.  Rowles  (JTH),  and  the  notes  thereto  in  White  &  Tudor's 
Equity  Cases,  vol.  i. 
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instruments  became,  by  the  law  merchant,  assignable, 
policies  of  life  insurance  were  made  assignable  by  the 
Policies  of  Assurance  Act,  1867  (^r),  and  marine  insurance 
policies  by  the  Policies  of  Marine  Insurance  Act,  1868  (h), 
which  is  now  repealed  and  replaced  by  the  Marine 
Insurance  Aot,  1906  (i),  and,  finally,  by  s.  25  (6)  of  the 
Judicature  Act,  1873  (k),  it  was  provided  that  "  any 
absolute  assignment,  by  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way  of  charge  only), 
of  any  debt  or  other  legal  chose  in  action,  of  which  express 
notice  in  writing  shall  have  been  given  to  the  debtor, 
trustee,  or  other  person  from  whom  the  assignor  would 
have  been  entitled  to  receive  or  okim  such  debt  or  cholse 
in  action,  shall  be,  and  be  deemed  to  have  been,  effectual 
in  law  (subject  to  all  equities  which  would  have  beemi 
entitled  to  priority  over  the  right  of  the  aslsigHee  if  this 
Act  had  not  passed)  to  pass  and  transfer  the  legal  right 
to  such  debt  or  chose  in  action  from  the  date  of  such  notice, 
and  all  legal  and  other  remedies  for  the  same,  and  the 
power  to  give  a  good  discharge  for  the  same,  without  the 
concurrence  of  the  assignor." 

This  section  enables  a  legal  assignment  to  be  made  of  Eequisites  of 
any  legal  chose  in  action,  and  empowers  the  assignee  to  sue  '^&*|  assign- 
in  his  own  name  to  recover  it  if  the  proper  requisities  are  ™*"  ' 
fulfilled.      These    are:— (i)    The    assignment    must    be  '^l^^^^t'-^ 
absolute  and  not  by  way  of  charge  only.    It  has  been  held,  absolute, 
however,  that  an  assignment  by  way  of  mortgage  in  the 
ordinary  form,  Avhereby  the  whole  debt  is  assigned  to  the 
mortgagee  with  a  proviso  for  reassignment  on  payment  of 
the  money  lent,  is  absolute  (I) .    But  an  assignment  which 
is  expressed  to  be  made  "as  security  "  for  the  repayment 
of  a  specified  sum  is  not  an  absolute  assignment  (m), 
unless,  when  the  whole  instrument  is  looked  at,  it  appears 
to  be  intended  to  operate  as  an  absolute  assignment  {n). 
An  assignment  of  an  undefined  portion  of  a  future  debt 

(g)  30  &  31  Viot.  c.  144. 
(A)  31  &  32  Vict.  c.  86. 
(j)  6  Edw.  VII.  c.  41,  ».  50. 
ik)  36  &  37  Vict.  c.  66. 

Q)  Tancred  v.   Selagoa   Bay   Railway   Co.    (1889),  23   Q.   B.    D. 
239;  Durham  Bros.  v.  Robertson,  1898,  1  Q.  B.  765. 
(m)  Mercantile  Bank  v.  Evans,  1899,  2  Q.  B.  613. 
(h)  Hughes  v.  Pupip  House  Hotel  Go.,  1902,  2  K.  B.  190. 
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(ii.)  Assign- 
ment must  be 
in  writing. 
(iii.)  Written 
notice  must 
be  given  to 
debtor. 


is  not  within  the  section  (o) ;  whether  an  assignment  of  a. 
definite  part  of  an  existing  or  future  debt  comeis  withijn 
it  is  not  yet  definitely  settled,  Dajling,  J.,  having 
answered  the  question  in  the  affirmative  in  Skipper  v. 
Kolloway  (p),  and  Bray,  J.,  in  the  negative  in  Forster  v. 
Baker  (q).  The  latter  decision  was  affirmed  by  the  Court 
of  Appeal,  but  on  the  ground  that  the  debt,  being  a  judg- 
ment debt,  could  not  be  split  up  so  as  to  allow  separate 
executions  to  be  issued,  and  the  question  whether  thera 
can  be  a  legal  assignment  of  part  of  a  debt  was  expressly 
left  open,  (ii)  The  assignment  must  be  in  writing  signed 
by  the  assignor.  It  need  not  be  by  deed,  nor  need  it  bej 
for  value,  (iii)  Express  notice  in  writing  must  be  given 
to  the  debtor  (r),  but  the  section  does  not  state  by  whoni 
or  at  what  time  it  must  be  given,  so  that  notice  given  by 
the  assignee  after  the  death  of  the  assignor  would  be 
effectual  (s).  The  effects  of  not  giving  notice  are  that 
the  assignee  cannot  sue  the  debtor  in  his  own  name  without 
making  the  assignor  a  party  to  the  action;  that  he  will 
be  subject  to  any  equities  arising  between  the  debtor  and 
the  assignor  after  the  date  of  the  assignment,  and  will  lose 
his  right  against  the  debtor  altogether  if  the  debtor  pays, 
the  original  creditor,  whereas  if  the  debtor  had  paid  after 
receiving  notice  of  the  assignment  the  assignee  could  still 
recover  the  debt  from  him  (t);  and  that  the  assignee  will 
be  postponed  to  a  subsequent  assignee  who  has  no  notice 
of  the  previous  assignment,  and  gives  notice  to  the 
debtor  (m)  .  It  is  expressly  provided  by  the  section  that  if 
the  debtor  has  notice  that  the  assignment  is  disputed  by 
the  assignor,  or  any  one  claiming  under  him,  or  of  any 
other  opposing  or  conflicting  claim's  to  the  debt,  he  may 
call  upon  the  claimants  to  interplead,  or  may  pay  the  debt 
into  Court  under  the  Trustee  Act. 


Wiatohoses         j^  jg  only  legal  choses  in  action  which  come  witihm 

m  action  are      ,i  i.-  ■!.   -li        i_  •  j.-         i_    •  •         1.1 

within  the        ^'^^  section,  equitable  choses  in  action  being  assignable 
section.  

(0)  Jones  V.  Swnphreys,  1902,  1  K.  B.  10. 

{p)  1910,  2  K.  B.  630. 

(?)  1910,  2  K.  B.  636. 

(?■)  As  to  what  is  sufficient  notice,  see  JDenney  v.  Conklin,  1913, 
3  K.  B.  177. 

(s)  Walker  v.  Bradford  Old  Bank  (1884),  12  Q.  B.  D.  511;  Bate- 
man  V.  Hunt,  1904,  2  K.  B.  530. 

(<)  Brice  v.  Bannister  (1878),  3  Q.  B.  D.  669. 

(«)  See  infra,  p.  84. 
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just  as  before  the  statute  was  passed.  "  '  Chose  in  action  ' 
is  a  known  legial  expression  used  to  describe  all  persoinal 
rights  of  property  which  can  onh'  be  claimed  or  enforced 
by  action,  and  not  by  taking  physical  possession.  It  is 
an  expression  large  enough  to  include  rights  which  it  can 
hardly  have  been  intended  should  be  assignable  by  virtue 
of  the  sub-section  in  question,  as,  for  instance,  shares 
which  can  only  be  transferred  as  provided  by  the  Com- 
panies Acts.  ...  I  think  the  words  '  debt  or  other  legal 
chose  in  action '  mean  debt  or  right  which  the  common 
law  looks  on  as  not  assignable  by  reason  of  its  being 
a  chose  in  action,  but  which  a  Court  of  Equity  deals  with 
as  being  assignable"  (x).  The  expression  has  been  held 
to  include  a  debt  not  yet  payable  («/),  the  benefit  of  a  con- 
tract for  the  sale  of  a  reversionary  interest  (z),  and  a 
claim  for  compensation  under  s.  68  of  the  Lands  Clauses 
Consolidation  Act,  1845  (a),  in  respect  of  an  interest  in 
land  injuriously  affected  by  a  railway  company  acting 
under  its  statutory  powers  (&);  but  it  does  not  includL> 
a  mere  right  of  litigation  unconnected  with  any  property, 
such  as  a  right  to  set  aside  a  deed  for  fraud  or;  to  recover 
damages  for  breach  of  contract  or  damages  for  an  assault 
or  for  waste  (c),  since  such  rights  were  not  assignable  in 
equity,  owing  to  the  law  of  maintenance  and  cham- 
perty (d). 

An  assignment  which  does  not  comply  with  the  require-  Equitable 
ments  of  s.  25  (6)  of  the  Judicature  Act,  1873,  is  not  assignments 
necessarily  ineffectual,  for  it  may  operate  as  an  equit-  by thestatute. 
able  assignment.    "  The  statute  does  not  forbid  or  destroy 
equitable   assignments   or   impair   their   efficacy   in    the 
slightest  degree"  (e).     There  is,  however,  an  important 
difference  between  the  effects  of  a  legal  and  of  an  equit- 

(»)  Per  Ohannell,  J.,  in  TorUngton  v.  Magee,  1902,  2  K.  B.  427, 
at  p.  430. 

{y)  Brice  v.  Bannister  (1878),  3  Q.  B.  D.  569. 

(z)  Torkington  v.  Magee,  supra.  And  see  King  i-.  Victoria  Insur- 
ance Co.,  1896,  A.  C.  250;  Manchester  Brewery  Co.  v.  Coombs, 
1901,  2  Ch.  608,  at  p.  619. 

(ffl)  8  &  9  Vict.  c.  18. 

lb)  Dawson  v.  G.  N.  B.,  1905,  1  K.  B.  260. 

(c)  Defries  v.  Milne,  1913,  1  Ch.  98;  May  v.  Lane  (1894),  04 
L.  J.  Q.  B.  236.     But  see  Ellis  v.  Torrington,  1920,  1  K.  B.  399. 

{d)  Prosser  v.  Edmonds  (1835),  1  Y.  &  C.  Ex.  481. 

(e)  Per  Lord  Ma/cnaghten  in  Brandt's  Sons  ^  Co.  v.  Bunlop  Rubhi-r 
Co.,  1905,  A.  O.  454,  at  p.  461. 

s.  6 
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able  assignment  of  a  legal  chose  in  action.  If  the  assign- 
ment is  legal,  i.e.,  if  it  complies  with  the  requirements 
of  the  section,  the  assignee  can  maintain  an  action  in  hie 
own  name  without  making  the  assignor  a  party  to  the 
action  either  as  plaintiff  or  defendant.  But,  if  it  is  only 
equitable,  the  assignor  must  usually  be  joined,  as  plaintiff 
if  he  consents,  if  not,  as  defendant.  Assignments  of 
equitable  choses  in  action  are  untouched  by  the  statute, 
and  the  assignee  can,  as  before,  maintain  an  action  in  his 
own  name  without  bringing  the  assignor  before  the  Court. 

No  particular       Tq  Constitute  a  valid  equitable  assignment,  no  par- 
8a™for°an      ticular  form  is  required,  since  equity  has  always  looked 
equitable         to  the  intent  rather  than  the  form.     It  may  even  be 
assignment,     made  by  word  of  mouth  in  cases  to  which  the  Statute 
of  Frauds  does  not  apply.      "  An  agreement  between  a 
debtor  and  a  creditor  that  the  debt  owing  shall  be  paid 
Order  given      gut  of  a  Specific  fund  coining  to  the  debtor,  or  an  ondeir 
oreaitor°upon   given  by  a  debtor  to  his  creditor  upon  a  person  o^ving 
a  third  person  money  or  holding  funds  belonging  to  the  giver  of  the 
BTifficient.        order,  directing  such  person  to  pay  such  funds  to  the 
creditor,  will  create  a  valid  equitable  charge  upon  such 
fund;  in  other  wOrds,  will  operate  as  an  equitable  assign- 
ment of  the  debts  or  fund  to  which  the  order  refers  "  (/). 
Thus,  in  Brandt's  Sows  d  Cp.  v.  Dwilop  Rubber  Co.  (gr), 
merchants  agreed  with  a  bank  by  whom  they  were  financed 
that  goods  sold  by  the  merchants  should  be  paid  for  by  a 
remittance  direct  from  the  purchasers  to  the  bank.    Goods 
having  been  sold  by  the  merchants,  the  bank  forwarded 
to  the  purchasers  notice  in  writing  that  the  merchants  had 
made  over  to  the  bank  the  right  to  receive  the  purchase- 
money,  and  requested  the  purchasers  to  sign  an  und^- 
taking  to  remit  the  purchase-money  to  the  bank.    It  was 
held  that  there  was  evidence  of  an  equitable  assignment 
of  the  debt  with  notice  to  the  purchasers,  and  that  the 
bank  could  sue  the  purchasers. 

Mandate  from      But  a  mere  mandate  from  a  principal  to  his  agent,  not 

hi™agent*°      communicated  to  a  third  person,  will  give  the  latter  no 

right  or  interest  in  the  subject-matter  of  the  mandate. 

(/)  Per  Lord  Truro  in  Sodick  v.  Gandell  (1852),  1  De  G.  M.  &  G. 
at  p.  777.  See,  e.g..  Burn  v.  Carvalho  (1839),  4  My.  &  Or.  690; 
Diplock  V.  Hammond  (1854),  5  De  G.  M.  &  G.  320. 

(?)  1905,  A.  C.  4.54. 
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It  may  be  revoked  at  any  time  before  it  is  carried  out,  or  confers  no 
at  least  before  any  engagement  is  entered  into  with  the  "ght  on 
third  person  to  caxry  it  out  for  his  benefit  {h).  Tlius,  a  '"■'^«°'^- 
mere  power  of  attorney  or  authority  to  a  person  to  receive 
money,  directing  him  to  pay  it  to  a  co-editor  of  the  party 
granting  the  power  or  authority,  will  not  amount  to  an 
equitable  assignment.  This  is  well  illustrated  by  Rodiclc 
V.  Gandeil  (i).  There  a  railway  company  was  indebted  to 
the  defendant,  its  engineer,  who  was  greatly  indebted  to 
his  bankers.  The  bankers  having  pressed  for  payment 
or  security,  the  defendant,  by  letter  to  the  company's 
solicitors,  authorised  them  to  receive  the  money  due  to  him 
from  the  company,  and  requested  them  to  pay  it  to  his 
bankers.  The  solicitors,  by  letter,  promised  the  bankers 
to  pay  them  such  money  on  raising  it.  It  was  held  that 
this  did  not  amount  to  an  equitable  assignment  of  the 
debt.  And  it  has  been  held  also  that  a  cheque  is  not  an 
equitable  assignment  or  appropriation  of  money  in  the 
drawer's  bank  (;),  and  that  there  can  be  no  valid  appro- 
priation or  assignment  if  no  specific  fund  is  specified  out 
of  which  the  payment  is  to  be  made  (k). 

Whether  value  is  necessary  for  an  equitable  assignment  Whether 
is  not  clearly  settled,  but  it  would  seem  that  an  assign-  value  is  neees- 
ment  of  an  equitable  chose  in  action,  such  as  a  legacy  ^^^^^^'j^ 
or  an  interest  in  trust  funds,  if  it  is  complete  and  perfect,  ^dgnment. 
is  valid  although  no  value  was  given  by  the  assignee,  but 
that  value  is  necessary  for  an  equitable  assignment  of  a 
legal  chose  in  action,  or  of  rights  of  property  noit  yet  in 
existence  (I),  although  not  necessary  for  an  assignment 
which  complies  with  the  provisions  of  s.  25  (6)  of  the 
Judicature  Act,  1873  (w). 

An    equitable    assignment    is    complete    between    the  Notice  to 
assignor  and  assignee,  although  no  notice  is  given  to  the  ^^^tor  of  as- 
debtor.     When  the  assignment  is  made  by  letter,  it  is  nSssaryto 


perfect  it  as 


{h)  ilorrell  v.  IVoatien  (1852),  16  Beav.  197.  And  see  iie  Williams. 
Williams  v.  Hall,  1917,  1  Ch.   1. 

(i)   (1852),  1  De  G.  M.  &  G.  763. 

(/)  HopUtuon  V.  Forster  (1874),  L.  R.  19  Eq.  74. 

(k)  Percival  v.   Dunn    (1885),  29   Ch.   D.   128. 

(J)  German  v.  Yates  (1915),  32  T.  L.  E.  52;  GUgg  v.  Bromley, 
1912,  3  K.  B.  at  p.  491. 

(m)  Re  Westerten,  1919,  2  Ch.  104. 

6(2) 
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against 
assignor,  or 
his  trustee  in 
bankruptcy, 
or  execution 
creditor ; 


complete  as  from  the  date  of  the  posting  of  the  letter  (n) . 
And,  as  a  trustee  in  bankruptcy  takes  subject  to  all 
equities  affecting  the  property  in  the  hands  of  the  bank- 
rupt, except  where  the  Bankruptcy  Act  gives  him  power 
to  disregard  dealings  by  the  bankrupt  with  his  property, 
the  assignment  will  prevail  against  the  subsequent  title 
of  the  assignor's  trustee  in  bankruptcy,  even  though  the 
notice  required  to  perfect  the  assignment  as  against  third 
parties  is  not  given  until  after  the  bankruptcy  trustee 
has  given  notice  to  the  debtor  of  his  claim  to  the  debt  (o), 
except  in  the  case  of  trade  debts,  which  must  be  taken 
out  of  the  order  and  disposition  of  the  bankrupt  before 
the  commencement  of  the  bankruptcy  (p).  The  same 
principle  applies  to  a  judgment  creditor  of  the  assignor; 
he  can  only  make  the  debt  available  for  payment  of  the 
judgment  subject  to  all  equities  affecting  it;  so  that  if 
he  attaches  the  debt  after  the  assignment  has  been  made, 
and  notice  of  the  assignment  is  then  given  to  the  debtor, 
who,  nevertheless,  pays  the  money  to  the  judgment  credi- 
tor, the  assignee  can  compel  the  debtor  to  pay  again  (q). 


but  notice 
desirable  to 
prevent 
debtor  from 
paying 
assignor, 


and  to  pre- 
serve priority 
against 
subsequent 
assignee. 


Notice  of  the  assignment  should,  however,  always  be 
given  to  the  debtor  for  two  reasons.  In  the  finst  place, 
the  debtor  will  be  under  no  liability  to  the  assignee  if 
he  pays  or  settles  with  the  original  creditor  before  receiv- 
ing notice  of  the  assignment  (r),  whereas  he  must  pay 
over  again  if  he  disregards  the  notice,  except  where  he 
has  given  the  creditor  a  negotiable  instrument,  e.g.,  a 
cheque  or  promissory  note,  before  receipt  of  the  notice  (s) . 
In  the  second  place,  notice  is  necessary  to  preserve  the 
assignee's  priority  against  subsequent  assignees,  for 
though  usually  if  there  are  several  persons  who  have  equit- 
able interests  in  the  same  property,  their  claims  rank  in 
the  order  in  which  they  attach — according  to  the  maxim 
qui  prior  est  tempore,  potior  est  jure — j-et  in  the  case  of 
most  ohoses  in  action  the  rule  is  different,  the  claimants 


(«)  Alexander  v.  Stehihardt ,  1903,  2  K.  B.  208. 

(o)  Re  Wallis,  1902,  1  K.  B.  719;  Re  And.er»oti,  1911,  1  K.  B.  896. 

Ip)  Bankruptcy  Act,  1914  (4  &  5  Geo.  V.  c.  59),  s.  38.  In  certain 
cases  an  assignment  of  trade  debts  must  be  registered  as  a  bill  of 
sale,  otherwise  it  will  be  void  in  respect  of  debts  not  paid  at  the 
commencement  of  the  bankruptcy:  Ibid.  a.  43. 

(<?)   Yates  V.  Temj,  1902,  1  K.  B.  527. 

0)  Stocks  V.  Dobson  (1853),  4  De  G.  M.  &  G.  11. 

(s)  Benoe  v.  Sharman,  1898,  2  Ch.  582. 
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being  entitled  to  be  paid  out  of  the  fund  in  the  order 
in  which  they  give  notice  to  the  person  by  whom  the  fund 
is  distributable,  except  that  a  subsequent  assignee  who 
had  actual  or  constructive  notice  of  a  previous  assign- 
ment when  he  advanced  his  money  cannot  gain  priority 
over  it  by  being  the  first  to  give  notice  (t).  This  is  called 
the  rule  in  Dearie  v.  Hull  (u).  The  idea  underlying  the  Rule  in 
rule  seems  to  be  that  the  first  assignee,  by  failing  to  give  -Om'ieY.Saii. 
notice,  has  left  the  assignor  in  apparent  possession  of  the 
beneficial  interest  in  the  fmid,  and  thus  enabled  him  to 
make  the  subsequent  assignment;  it  is  only  fair,  therefore, 
that  the  first  assignee  should  be  postponed,  as  he  has 
enabled  a  fraud  to  be  committed  on  the  second  assignee. 

But  though  the  idea  underlying  the  rule  may  be  The  rule  an 
fair  and  equitable,  the  same  cannot  be  said  of  the  absolute  one, 
application  of  it  by  the  Court.  The  principle  has  ^g^^aurt"* 
been  lost  sight  of,  and  at  the  present  day  the  rule  is  an 
absolute  one.  The  assignee  who  first  gives  proper  notice 
will  be  paid  first,  whether  the  other  assignee  has  been 
guilty  of  carelessness  or  not.  This  is  well  illustrated  by 
Be  Dallas  {x).  There  a  testator  gave  a  legacy  to  X.,  and 
appointed  him  executor.  The  testator  having  become  in- 
curably insane,  X.  borrolwed  money  first  from  A.,  and  then 
from  B.,  on  the  security  of  the  legacy.  On  the  death  of 
the  testator,  X.  renounced  probate,  and  Y.  was  appointed 
administrator  with  the  will  annexed.  B.  was  the  first  to 
give  notice  to  Y.  of  his  charge  on  the  legacy,  and  was  held 
to  be  entitled  to  be  paid  first,  although  A.  gave  notice  as 
soon  as  he  could,  and  though  his  failure  to  give  notice 
earlier  had  not  led  to  the  creation  of  B.'s  charge. 

The  rule  in  Dearie  v.  HMl  (jy)  applies  to  all  equit-  To  what 
able  interests  in  pure  personalty,  or  in  property  which  interests  in 
will  reach  the  assignor  in  the  shape  of  pure  personalty,  f°^^^r-^_ 
and,  since  the  Judicature  Act,  1873,  to  legal  choses  in 
action  also.    Thus,  it  applies  to  interests  in  settled  funds 
and  in  settled  realty  or  leaseholds  which  are  subject  to  a 

(t)  On  this  exception,  see  Be  A.  D.  Holmes  (1885),  29  Ch.  D. 
786;  Spencer  v.  Clarice  (1878),  9  Ch.  D.  137;  Re  Weniger's  PoUcif, 
1910,  2  Ch.  291;  Ward  v.  Roydl  Exchange  Shipping  Co.  (1887), 
58  L.  T.  174;  Re  Ind,  Coape  #  Co.,  Ltd.,  1911,  2  Ch.  223,  at  p.  233. 

(w)   (1823),  3  Buss.  1. 

(i)  1904,  2  Ch.  385. 

ly)   (1823),  3  Bufis.  1. 
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To  whom 
notice  should 
he  given. 


trust  for  sale  {z).  But  it  has  no  application  to  equit- 
able interests  in  realty  or  leaseholds,  not  settled  upon  trust 
for  sale  (a),  or  in  shares  in  a  company  governed  by  the 
Companies  (Consolidation)  Act,  1908  (&) ;  assignments  of 
such  interests  rank  in  the  order  in  which  they  were  made, 
irrespective  of  notice  to  the  legal  owner  of  the  land  or  to 
the  company,  as  the  case  may  be. 

The  notice  required  by  the  rule  must  be  given  to  the 
debtor,  trustee,  or  other  person  whose  duty  it  is  to  pay 
the  money  to  the  assignor  (c),  and  should  not  be  given  to 
his  solicitor,  for  such  a  notice  will  only  be  good  if  the 
solicitor  was  expressly  or  impliedly  authorised  to  receive 
it  {d).  Notice  to  a  trustee  who  is  himself  the  assignor 
is  not  effectual  (e),  nor,  apparently,  is  notice  to  an 
executor  who  afterwards  renounces  probate  (/).  Where 
the  money  is  in  Court,  and  the  Court  will  act  as  pay- 
master, a  stop-order  should  be  obtained  {g) .  If  there  are 
several  trustees,  notice  given  to  one  of  them  will  he 
equivalent  to  notice  to  all,  at  any  rate  so  long  as  he 
remains  a  trustee;  so  that  if  A.  and  B.  are  the  trustees, 
and  a  beneficiary  sells  or  mortgage  his  interest  in  the  trust 
funds  first  to  X.,  who  gives  notice  to  A.  only,  and  after- 
wards to  Y.,  who  gives  notice  to  both  A.  and  B.,^X.  does 
not  lose  his  priority  by  the  subsequent  retirement  of  A. 
without  informing  B.  of  the  assignment  to  X.  (A).  But 
if  A.  had  died  or  retired  before  Y.  acquired  his  interest, 
X^  would  be  postponed  {i).  It  is  safer,  therefore,  to  give 
notice  to  all  the  trustees,  and  when  such  notice  has  once 


(«)  Lloyds  Bank  v.  Pearson,  1901,  1  Ch.  865;  White  v.  Ellis,  1892, 

1  Ch.   188;    Greshcmi  Life  Assurance  Co.    v.    Crowther,  1915,   1   Oh. 
214. 

(a)  Hopkins  v.  Ile^nsworth.,  1898,  2  Ch.  347;  Re  Richards,  Ilumher 
V.  Ric/iards  (1890),  45  Ch.  D.  589. 

(6)  8  Edw.  VII.  c.  69;  Sooiete  Generate  v.  Walker  (1885),  11 
A.  C.  20. 

(c)  Stephens  v.  Green,  1895,  2  Ch.  148. 

{d)  Sa^ron  Walden  Building  Society  v.  Rayner  (1880),  14  Ch.  D. 
406. 

(e)  Browne    v:    Savage    (1859),    4   Drew.    635;    Re    Dallas,    1904, 

2  Ch.  385. 

(/)  Re  Dallas,  supra. 

(g)  Mutual  Life  Assurance  Society  v.  Langley  (1886),  32  Ch.  D. 
460;  Stephens  v.  Green,  supra. 

(h)   Ward  v.   Duncombe,  1893,  A.   C.   369. 

(i)  Timson  v.  Ramsbottom  (1837),  2  Keen,  35;  Re  Phillips,  1903, 
1  Ch.  183. 
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been  given,  priority  will  not  be  lost  by  failure  to  give 
notice  to  new  trustees  on  the  retirement  of  all  the  old 
trustees  (k),  though  a  fresh  notice  is  then  advisable,  since 
the  old  trustees  may  not  have  informed  the  new  trustees 
of  the  assignment,  or  left  the  notice  of  it  among  the 
trust  papers,  and  there  is  therefore  a  danger  of  the  new 
trustees  handing  the  fund  over  to  a  later  assignee  or  to 
the  beneficiary  himself,  and  they  would  be  under  no  lia- 
bility if  they  did  so  without  notice  of  the  first  assignee's 
fight  (Z). 

The  notice  which  the  assignee  of  a  chose  in  action  should  Form  of 
give  in  order  to  preserve  his  priority  need  not  be  a  written  i^otioe. 
or  formal  notice,  and  this  is  so  even  in  the  case  olf  an 
assignment  of  a  policy  of  life  insurance,  for,  though  the 
Policies  of  Assurance  Act,  1867  (m),  requires  a  formal 
written  notice  to  be  given  to  the  insurance  office,  that 
provision  only  applies  as  between  the  insurance  office  and 
the  persons  interested  in  the  policy,  and  does  not  affect 
the  rights  of  those  persons  inter  se.  If,  therefore,  a  first 
incumbrancer  of  a  policy  gives  an  informal  notice  to  the 
office,  and  a  second  incumbrancer  with  notice  of  the  prior 
charge  gives  the  statutory  notice,  the  second  incumbrancer 
does  not  obtain  priority  (w). 

It  has  always  been  the  rule  of  equity  that  the  assignee  Assignee  of  a 
of  a  chose  in  action  cannot  acquire  a  better  right  than  the  chose  inaction 
assignor  had,  or,  in  other  words,  that  the  assignee  takes  to  equities 
the  chose  in  action  subject  to  all  the  equities  affectiuig  it  affecting  it, 
in  the  hands  of  the  assignor  (o).     And  it  is  expressly 
provided  by  the  Judicature  Act,  1873,  s.  25  (6),  that  an 
assignment  under  that  section  is  to  be  "  subjeat  to  all 
equities  which  would  have  been  entitled  to  prioritj-  over 
the  right  of  the  assignee  if  this  Act  had  not  passed."    If, 
then,  the  contracft  under  which  the  deibt  arose  is  voidable 
by  reason  of  the  assignor's  fraud,  the  debtor  may  set  up 
the  fraud  in  answer  to  an  action  brought  by  the  assignee, 
even  though   the   assignee   gave   value   for   the   assign- 

(/t)  i?«  Wasdale,  Brittin  v.  Partridge,  1899,  1  Ch.  163. 
(0  Hallows  V.  Llotjd  (1888),  39  Oh.  D.  686;  Phirps  v.  Lovegrove 
(1873),  L.  R.  16  Bq.  80. 

(m)  30  &  31  Vict.  c.  144,  a.  3. 

(«)  Newman  v.  Newman  (1885),  28  Ch.  D.  674. 

(o)  Roxburghe  v.  Cox  (1881),  17  Ch.  D.  520. 

\ 
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ment  {p) ;  but  if  the  debtor  for  any  reason  is  not  in  a 
position  to  avoid  the  contract,  he  cannot,  when  sued  by 
the  assignee,  set  up  in  answer  a  claim  for  damage  oaused 
by  the  assignor's  fraud  {q) .  For  the  same  reason,  the 
debtor  has  the  same  rights  of  set-off  against  the  assignea 
as  against  the  original  creditor.  Thus,  in  Re  Knapman, 
Knapman  v.  Wreford  (r),  where  certain  legatees,  who 
were  also  the  testator's  next  of  kin,  brought  an  action  in 
the  Probate  Division  against  the  executor  claiming  re- 
vocation of  the  probate,  and  pending  the  action  assigned 
their  rights  under  the  will  or  intestacy,  and  subsequently 
their  action  was  dismissed  with  costs,  the  Court  held  that 
the  executor  had  a  right  to  set  off  the  costs  against  the 
legacies,  and  that  the  assignees  took  subject  to  this  right. 
And  it  may  be  mentioned  here'  that  a  purchaser  or  mort- 
gagee of  the  residue  of  a  testator's  personal  estate  takes 
subject  to  the  payment  of  the  legacies  and  of  the  general 
costs  of  an  administration  action,  and  to  the  payment  of 
all  testamentary  expenses  and  debts;  and  even  though 
the  Court  has  certified  that  all  debts  have  been  paid,  he 
must  pay  debts  which  afterwards  appear  (s). 

tut  free  from        But  there  is  a  limitation  to  the  rule  that  the  assignee 
ansina-^fter     °-'-  ^  chose  in  action  takes  subject  to  equities.     "After 
notice  of  as-     notice  of  an  assignment  of  a  ohose  in  action,  the  debtor 
eigmneathas    cannot,  by  payment  or  otherwise,  do  anything  to  take 
een  giTen.       ^^^y  or  diminish  the  rights  of  the  assignee  as  they  stood 
at  the  time  of  the  notice"  (t).     He  cannot,  therefore,  set 
off  or  set  up  by  way  of  counterclaim  against  the  assignee 
any  claim  arising  after  notice  out  of  a  contract  indepen- 
dent of  that  in  which  the  assigned  debt  arose,  even  though 
the  contract  was  made  before  notice  of  the  assignment. 
Thus,  where  A.  held  shares  and  debentures  in  a  company 
and  deposited  the  debentures  with  B.   to  secure  a  loan, 
and  a  call  was  made  on  A.'s  shares  after  the  date  of  the 
deposit  but  before  B.  had  given  notice  to  the  company, 
and  another  call  was  made  after  he  had  given  notice,  it 

(p)  Turion  v.  Benson  (1718),  1  P.  Wms.   496. 

Iq)  Stoddart  v.   Vnion  Trusts  Limited,  1912,  1  K.  B.  181. 

00  (.1881),  18  Ch.  D.  300;  followed  in  Re  Jmies,  Christmas  v. 
Jones,  1897,  2  Ch.  190;  distinguished  in  Re  Pain,  Gusfavson  v. 
JIaviUnd,  1919,  1  Ch.  38. 

(»)  Hooper  v.  Smart  (1875),  1  Ch.  D.  90. 

(t)  Per  James,  L..T.,  in  Roxburghe  v.  Cox  (1881),  17  Ch.  D.  .526. 
And  see  Re  Paiv,  supra. 
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was  held  that  the  company  could  set  off  against  B.  the 
first,  hut  not  the  second,  call  (u).  If,  however,  the  set-off 
or  counterclaim  directly  arises  out  of  the  same  contract 
or  transaction  as  the  subject-matter  of  the  assignment, 
the  defendant  may  set  it  up  against  the  assignee  even 
though  it  did  not  accrue  to  him  until  after  notice  of  the 
assignment  (a"). 

Any  person  who  takes  a  negotiable  instrument  such  as  a  The  rule  in 
bill  of  exchange,  promissory  note,  or  cheque  for  value  *^«  "^^^  °* 
without  notice  of  any  defect  in  the  title  of  the  holder  has  Sumente. 
a  perfect  title  to  it  free  from  all  equities,  this  constituting 
an  exception  to  the  general  rule.     But  it  should  be  remem- 
bered that  an  overdue  bill  of  exchange  or  promissory  note 
is  not  negotiable  in  this  sense,  and  the  transferee  of  it 
takes  subject  to  all  defects  affecting  it  in  the  transferor's 
hands  (<y). 

Closely  connected  with  assignments  of  choses  in  action  Property  to  be 
is  the  subject  of  assignments  of  property  to  be  acquired  acquired  m 
in  the  future.      At  common  law  such  assignments  were  {"[^1^^ 

.J      „  »  .  1,11  assignable 

void,  tor  a  man  could  not  assign  what  he  had  not  got.  at  law,  but 
But  in  equity  such  assignments,  if  made  for  valuable  assignable 
consideration,  have  always  been  treated  as  contracts  to  '"  ^'^"  ■^' 
assign;  and  if  the  assignor  became  possessed  of  the  pro- 
perty and  received  the  valuable  consideration,  he  would 
be  compelled  to  perform  his  contract,  and  the  beneficial 
interest  in  the  property  would  pass  to  the  assignee  imme- 
diately on  the  property  being  acquired  (z).      The  legal 
interest,  however,  w-ould  vest  in  the  assignor,  and  if  he 
transferred  it  for  value  to  a  subsequent  purclmser  who 
had  no  notice  of  the  previous  assignment,  the  title  of  the 
subsequent  purchaser  would  prevail;   and  in  this  respect 
the  Judicature  Act,   1873,  has  made  no  difference  (a) . 
Among  other  interests,  the  following  have  been  treated 
as  assignable  in  equity: — the  mere  expectancy  of  an  heir- 


(u}  Christie  v.  Taunton,  1893,  2  Oh.  175. 

(x)  Government  of  Nev^fomidlanrl  v.  7i ewfowidland  llailway  Co. 
(1888),  13  A.  O.  199. 

iy)  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  ».  36  (2). 

(z~)  Holroyd  v.  Marshall  (1862),  10  H.  L.  C.  191. 

(a)  Joseph  v.  Lyons  (1884),  15  Q.  B.  D.  280;  Hallas  v.  Robinson 
<1885),  15  Q.  B.  D.  288.     See  ante,  p.  10. 
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Assignments 
to  which  no 
effect  will  be 
given : 
(i)  Assign- 
ments of  pay 
and  half-pay 
of  public 
officers ; 


(ii)  or  of 
alimony. 


at-law  of  succeeding  to  the  estate  of  his  ancestor  (&); 
or  of  the  next  of  kin  if  succeeding  to  the  personalty  of  a 
living  person  (c) ;  the  interest  which  a  person  might  take* 
under  the  will  of  another  then  living  {d) ;  freight  not  yet 
earned  (e) ;  future  stock-in-trade  to  be  brought  on  to 
mortgaged  premises  (/) ;  and  future  book  debts,  though 
not  limited  to  debts  to  become  due  in  any  particular 
business  {g).  But  in  all  these  oases  the  assignment  must 
be  for  value,  otherwise,  even  though  made  by  deed,  it 
will  be  ineffectual  in  equity  as  well  as  at  law  {h). 

There  are  certain  assignments  to  which,  on  the  ground 
of  public  policy,  no  effect  wiU  be  given  in  equity.  Thus, 
no  effectual  assignment  can  be  made  of  the  pay  or  half -pay 
of  public  officers  payable  to  them  for  the  purpose  of 
keeping  up  the  dignity  of  their  office  or  to  ensure  a  due 
discharge  of  its  duties,  e.g.,  the  full  or  half -pay  of  an 
officer  in  the  army  or  in  the  navy  (i).  To  be  inalienable, 
however,  the  office  must  be  a  public  one,  and  tlie  pay 
must  come  out  of  national,  and  not  local,  funds,  so  that 
the  salary  of  a  workhouse  dhaplain  payable  out  of  the 
poor  rate  has  been  held  assignable  (fc) ;  and  retiring  pen- 
sions, as  difetinct  from  half -pay,  are  alienable  unless  the 
statute  under  which  they  are  payable  otherwise  pro- 
vides (Z) .  On  similar  grounds,  alimony  granted  to  a  wife 
by  the  Divorce  Court  or  by  the  magistrates  is  not  assign- 
able; it  is  granted  for  the  support  of  the  wife,  and  the 
Court  alwaiys  has  full  power  to  alter  it  or  take  it  away  (m) . 


(iii)  Assign-  Again,  equity  refuses  to  give  effect  to  assignments 
W^in*^^°*^^  which  involve  or  savour  of  maintenance,  i.e.,  the  supply 
tenanceor  of  pecuniary  a,ssistanoe  to  the  plaintiff  or  defendant  in 
champerty.        , 

(S)  Hobson  V.  Trevor  (1723),  2  P.  W.   191. 

(c)  Me  Lind,  1915,  2  Ch.  345. 

{d)  Bennett  v.  Cooper  (1846),  9  Beav.  252. 

(e)  Lindsay  v.   Gibbs  (1856),  22  Beav.  522. 

(/)  Hallos  V.  Robimon  (1885),  15  Q.  B.  D.  288. 

(?)  Tailby  v.   Official  Receiver  (1888),  13  A.  C.  523. 

(A)  Meek  v.  Kettlewell  (1842),  1  Hare,  464;  (1843),  1  P.  H.  342  J 
Re  Bllenborough,  Towry  Law  v.  Burne,  1903,  1  Ch.  697. 

(i)  Stone  v.  Lidderdale  (1795),  2  Anst.  533. 

(k)  Re  Mirama,  1891,  1  Q.  B.  594. 

(l)  Crowe  V.  Price  (1889),  22  Q.  B.  D.  429. 

(to)  Re  Robinson  (1884),  27  Ch.  D.  160;  Paquine  v.  Snary:, 
1909,  1  K.  B.  688;  IVIatrimoiiial  Causes  Act,  1907  (7  Edw.  VII.  c.  12), 
s.  1;  Summary  Jurisdiction  (Married  Women)  Act,  1895  (58  &  591 
Vict.  c.  39),  B.  5. 
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an  action  by  a  stranger  -ttitliout  la-\\-ful  exouse,  or  cham- 
perty, i.e.,  maintenaaiee  ooupled  with  an  agreement  to 
divide  the  spoil.  There  is  no  maintenaaiee,  however, 
where  the  stranger  ajid  the  party  assisted  have  a  common 
interest  (w),  or  where  they  are  near  relations  (o),  or  are 
master  and  servant  (p),  or  where  the  stranger  is  actuated 
by  motives  of  charity  (q).  But,  though  these  ai'e  good 
defences  to  an  action  for  maintenance,  they  are  no  excuse 
for  champerty  (r).  Charity  maj'  be  indiscreet,  but  it 
must  not  be  mercenary  (s).  There  is,  however,  nothing 
illegal  in  a  purchase  or  mortgage  of  the  subject-matter  of 
a  suit  pmdente  lite  (t),  except  that  under  the  rule  known 
as  the  rule  \n  Simpson  v.  Lamb  (u)  a  solicitor  is  absolutely 
incapacitated  from  purchasing  the  interest  of  his  client 
in  the  subject-matter  o£  a  pending  action,  though  the 
purchase  would  be  good  if  effected  before  the  purchaser 
became  the  vendor's  solicitor  {x),  and  the  rule  does  not 
invalidate  a  mortgage  for  costs  (y).  There  is  a  great 
difference  between  the  assignment  of  an  interest  in  pro- 
perty to  which  a  right  to  sue  is  incident  and  the  assign- 
ment of  a  bare  right  to  sue;  the  former  is  valid,  the  latter 
invalid  (z),  except  where  it  is  made  by  a  trustee  in  bank- 
ruptcy (a)  or  by  the  liquidator  of  a  company  (&),  both  of 
whom  have  a  statutory  right  to  make  such  an  assignment. 

(«)  As  to  what  is  a  "  common  interest,"  see  Bradlaugh  v.  'Newdigate 
(1883),  11  Q.  B.  D.  1;  Alahaster  v.  JSarness,  1896,  1  Q.  B.  339: 
Oram  v.  Ewtt,  1914,  1  Ch.  96. 

(o)  JBurke  v.  Oreen  (1814),  2  Ball  &  B.  521. 

(p)  Wallis  V.  Duke  of  Portlang,  (1797),  3  Ves.  503. 

(?)  Harris  v.  Bnsooe  (1886),  17  Q.  B.  0.  504. 

(r)  Kutl&if  V.  Butley  (1873),  L.  R.  8  Q.  B.  112. 

(«)  Cole  v.  Booker  (1912),  29  T.  L.  B.  295. 

(0  Krdght  v.  Bowyer  (1858),  2  De  G.  &  J.  421;  Cockell  ». 
Taylor  (1851),  15  Beav.  103,  at  p.  117. 

(u)  (1857),  7  EU.  &  Bl.  84. 

Ix)  Davis  V.  Freethy  (1890),  24  Q.  B.  D.  519. 

(y)  Anderson  v.  Radelife  (1860),  29  L.  J.  Q.  B.  128. 

(z)  Prosser  v.  Edmonds  (1835),  1  Y.  &  C.  Ex.  481;  ElUi  v. 
Torrington,  1920,  1  K.  B.  399. 

(a)  Seear  \.  Lawson  (1880),  15  Ch.  D.  426;  &uy  \.  Churchill 
(1888),  40  Ch.  D.  481. 

{b)  Re  Park  Gate  Waggon  Works  Co.  (1881),  17  Ch.  D.  234. 
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CHAPTER  VI. 

EXPRESS   PUBLIC    (OR   CHARITABLE)    TRUSTS. 

Trusts  in  favour  of  charities,  or  express  public  trusts  as 
they  are  sometimes  called,  are,  for  the  most  part,  subject 
to  the  same  rules  as  express  private  trusts.  Charitable 
gifts,  however,  have  sometimes  received  a  more  liberal 
construction  than  gifts  to  private  individuals,  and  have 
sometimes,  on  the  grounds  of  public  policy,  been  treated 
with  a  certain  illiberality.  They  require,  therefore, 
separate  treatment. 

What  is  a  It  is  difficult  to   give  a   satisfactory   answer   to  the 

chanty?  question.  What  is  a  charity?      The  popular  meaning  of 

the  word  does  not  coincide  with  its  legal  meaning".     In 

(1)  Any  object  determining   its  legal   meaning   the   Courts   have,  been 
specified  in       guided  by  the  list  of  charitable  objects  set  out  in  the. 

^'  '^'  "  preamble  to  the  statute  43  Eliz.  c.  4,  which  comprises 
the  following: — The  relief  of  aged,  impotent  and  poor 
people;  the  maintenance  of  sick  and  maimed  soldiers  and 
mariners;  the  maintenance  of  schools  of  learning,  free 
schools  and  scholars  in  universities;  the  repair  of  bridges, 
ports,  havens,  causeways,  churches,  sea-banks  and  high- 
ways; the  education  and  preferment  of  orphans;  the  relief, 
stock  or  maintenance  of  houses  of  correction;  the  mar- 
riage of  poor  maids;  the  supportation,  aid  and  help  of 
young  tradesmen,  handicraftsmen,  and  persons  decayed; 
the  relief  or  redemption  of  prisoners  or  captives;  the  aid 
or  ease  of  any  poor  inhabitants  concerning  payment  of 

(2)  Any  object  taxcs  (a).     A  gift  for  any  of  the  objects  or  purposes  set 
analogous        Qut  in  the  statute  is  clearly  charitable.    But  the  list  is  not 

*^  "■  exhaustive.    Various  other  objects  have  been  held  by  the 

Court  from  time  to  time  to  be  charitable  as  being  within 
the  spirit  and  intendment  of  the  Act. 

(«)  The  Act  of  43  Eliz.  c.  4  is  repealed  by  the  Mortmain  and 
Charitable  Use,s  Act,  1888  (51  &  52  Vict.  c.  42),  but  the  list  of 
charities  is  repeated  in  sect.  13  (2)  of  tlie  latter  Act.      * 
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The  best  description  of  charitable  purposes  is  to  be  Judicial 
found  in  Lord  Macnaghten's  judgment  in  Commissioners  summary  of 
of  Income  Tax  v.  PemM  (&):-"  '  Charity  '  in  its  legal  f^^^'^l^ 
sense  comprises  four  principal  divisions:  trusts  for  the 
relief  of  poverty;  trusts  for  the  advancement  of  education; 
trusts  for  the  advancement  of  religion;  and  trusts  for 
other  purposes,  not  falling  under  any  of  the  preoeding 
heads.  The  trusts  last  referred  to  are  not  the  less  charit-i, 
able  in  the  eye  of  the  law,  because  incidentally  they  benefit 
the  rich  as  well  as  the  poor,  as,  indeed,  every  charity  that 
deserves  the  name  must  do  either  directly  or  indirectlj." 
The  fourth  head  is  very  vague,  and  it  must  not  be  taken 
to  include  every  object  of  public  general  utility;  the  object 
must  come,  if  not  within  the  words  of  the  statute  of 
Elizabeth,  at  any  rate  within  the  spirit  or  intention  of 
it  (c). 


1  ex- 


As  examples  of  objects  which  have  been  held  to  hv  Somet 
charitable  as  being  within  the  spirit  of  the  Act,  the  follow-  amplea  of 
ing  may  be  given:— The  repair  of  memorial  windows  and  obiecte^^^ 
of  monuments  and  vaults  in  churches,  but  not  of  a  parti- 
cular tomb  or  vault  in  a  churchyard  (d);  the  repair  of 
churchyards  or  burial  grounds,  even  though  restricted  to 
members  of  a  particular  religious  sect  (e),  or  of  all  the 
headstones  to  the  graves  therein  (/) ;  the  maintenance  of  a 
village  club  and  reading-room  "  to  be  used  for  the  further- 
ance of  conservative  principles  and  religious  and  mental 
improvement,  and  to  be  kept  free  from  intoxicants  and 
dancing "  (g),  or  of  a  public  institute  erected  for  the 
general  benefit  of  the  parish  (h);  the  protection  and 
benefit  of  animals  (^),  the  encouragement  of  good  domes- 
tics (k),  or  of  poor  emigrants  (l),  but  not  of  emigration 
generally  (m);  the  foundation  of  lectureships  and  pro- 
fessorships (n),  but  not  of  prizes  for  yacht-racing  or  any 

(b)  1891,  A.  C.  at  p.  583. 

(o)  Be  Macduff,  1896,  2  Ch.  451,  at  pp.  466,  467. 
(«0  Soare  v.  Osbo-rne  (1866),  L.  R.  1  Eq.  585. 
(e)  Se  Manser,  Att.-Geni.  v.  Lucas,  1905,  1  Ch.  68. 
(/)  Re  Pardee,  McLaughlin  v.  AU.-Gen.,  1906,  2  Ch.  184. 
Ig)  Re  Scowcroft,  Ormrod  v.  WilUmon,  1898,  2  Ch.  638. 
(A)  Re  Mann,  Hardy  v.  Att.-Gen.,  1903,  1  Ch.  232. 
(i)  Re  Wedgwood,  1915,  1  Oh.  113. 
(Jc)  Loscombe  v.   Wintringham  (1850),  13  Beav.  87. 
(0  Barclay  v.  Mashelyne  (1858),  4  Jur.  N.  S.  1294. 
(jh)  Re  Sidney,  1908,  1  Ch.  488. 

(m)  Att.-Gen.    v.    Margaret  and  Begiits    Pi-ofessors   at    Cambridge 
(1682),  1  Vera.  55. 
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Bespects  in 
which  chari- 
-ties  are 
fayonred. 
il)  General 
intention  ie 
efFeotnated, 
provided  the 
intention  is 
•charitable. 


other  sport  (o)  except  at  an  educational  establishment  (p), 
nor  the  restocking  of  waters  fished  by  an  angling 
society  (g) .  A  gift  to  the  vicar,  or  to  the  vicax  and  church- 
wardens, of  a  parish  for  the  time  being  is  necessarily  a 
charitable  gift,  for  it  can  only  be  used  by,  them  for  re- 
ligious purposes  (r),  and  so  is  a  .gift  to  "General 
William  Booth"  (of  the  Salvation  Army)  "for  the 
'spread  of  the  Gospel  "(s);  but  a  gift  which  may,  by 
the  express  terms  of  it,  be  used  for  some  non -charitable 
object  is  not  charitable,  because  it  is  given  to  a  charitable 
corporation,  e.g.,  a  bishop  (f). 

The  following  are  the  respects  in  which  a  charitalble 
trust  is  treated  more  favouraWy  than  a  private  trust: — 

(1)  Where  the  objects  of  a  private  trust  are  indefinite, 
the  trust  fails;  but  a  charitable  trust  will  never  fail  for 
uncertainty.  So  long  as  the  trust  instrument  shows  a 
clear  intention  to  devote  the  property  to  charity,  it  is 
im'material  that  the  particular  mode  in  which  the  inten- 
tion is  to  be  carried  into  effect  is  left  imcertain.  A 
testatoi?  may  simply  direct  the  property  to  be  applied' 'for 
charitable  purposes  or  for  such  charitable  purposes  as  his 
executors  or  trustees  (may  select  (u) .  But  in  pJl  cases  where 
the  particular  objects  are  left  indefinite,  the  intention 
must  be  exclusively  charitable,  or  the  gift  will  fail.  For 
instance,  if  a  testator  directs  the  property  to  be  used  for 
such  "charitable  or  deser^dng,"  "charitable  or  philan- 
thropic," "charitable  or  benevolent"  objects  as  his 
executor  may  select,  the  gift  wiU  wholly  fail,  for  all 
desei-ving,  philanthropic,  and  benevolent  objects  are  not 
cbaritable,  and  it  is  therefore  open  to  the  executor,  witliout 
committing  any  breach  of  his  duty,  to  apply  the  whole  of 
the  property  to  a  non-charitable  object.  The  trust  cannot 
in  such  a  case  be  said  to  be  charitable  or,  at  any  rate,  not 
exclusively  charitable  (x) .    If,  however,  the  executor  is 

(o)  Se  ySottage,  Jones  v.   Palmer,  1895,  2  Ch.  649. 

(p)  Re  Mariette,  Mariette  v.  Aldenham  SoJmoI,  1915,  2  Ch.  284. 

(q)  Re  Clifford,  MalUm  v.  McFie  (1912),  81  L.  J.  Ch.  220: 

(r)  Re  Garrard,  Gordon  v.  Craigie,  1907,  1  Ch.  382. 

(«)  Lea  V.  CooTce  (1887),  34  Ch.  D.  528.  And  see  Re  Fowler 
( 1914),  30  T.  L.  R.  632. 

(0  Dunne  v.  Byrne,  1912,  A.  C.  407. 

(«)  Mills  V.  Farmer  (1815),  1  Meriv.  55;  Moggridqe  v.  Thackwell 
(1803),  7  Ves.  36.  >        vy      y 

(x)  Morrice  v.  Bishop  of  Durliam  (1805),  10  Ves.  522;  Hunter 
V.  Att.-Gen.,  1899,  A.  C.  309:  Re  Davidson,  1909,  1  Oh.  567;  Re 
Da  Costa,  1912,  1  Oh.  337;  Att.-Gen.  for  New  Zealand  v.  Brovm, 
J917,  A.  C.  393;  Houston  v.  Burns    1918,  A.  O.  337. 
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directed  to  apportion  the  property  between  charitable  and 
definite  and  ascertainable  non -charitable  objects,  so  that 
he  could  not,  without  breach  of  duty,  appropriate  all  of  it 
to  the  non-charitable  objects,  the  trust  will  not  fail,  for, 
in  default  of  apportionment  by  the  executor,  the  Court 
would  apportion  the  property  equally  between  the  two 
elasses  of  objects,  equality  being  equity  {y) .  Also,  objects 
described  as  "  charitable  and  desei'ving',"  or  as  "  charitable 
and  benevolent,"  will  occasionally  be  construed  simply  las 
charitable  objects,  the  added  words  being  treated  fts  merely 
restrictive  of  the  class  of  charities  to  which  the  property 
can  be  devoted  {z) . 

(2)  Just  in  the  same  way  as  a  charitable  trust  will  be  (2)  If  partion- 
effectuated,  although  the  settlor  has  not  specified  any  ^^[°!'j?'* 
particular  object,  so,  if  he  does  specify  an  object,  but  settlor  fails 
that   object    is,    or    afterwards    becomes,    impossible    or  the  trust  will 
impracticable  of  performiance,  the  gift  will  not  fail,  but  ^'^  earned  out 
the  property  will  be  used  for  some  similar  purpose  as  vide'da^'^"" 
much  resembling  as  possible  the  specified  object,  provided  general  chari- 
the  settlor  has  expressed,  or  the  Court  is  able  to  gather,  tablemtentjon 
as  it  generally  can,  from    the   trust   instrument,  a   para- 
mount intention  of  charity.    This  is  called  the  application 
of  the  cy-pres  doctrine  to  charities  (a).     Thus,  if  a  para- 
mount charitable  intention  appears^  a  charitable  gift  will 
not  be  void  simply  because  there  never  was  such  an  institu- 
tion as  the  testator  has  named  in  his  will  (b).    So,  too,  if 
the  property  either  is  originally,  or  afterwards  becomes, 
more    than    sufficient    to    carry  out    the  donor's  selected 
object,  the  surplus  will  be  applied  ey-pres,  provided  there 
is  a  general  charitable  intention  shown  (c) . 

But  it  must  be  remembered  that,  for  the  application  of  Two  re- 
the  cy-pres  doctrine,  two  conditions  are  requisite.     In  the  q"'si**®^*°"  . 
first  place,  it  must  be  impossible,  or  at  least  highly  un-  c;/-pres  doe- 
desirable,  to  carry  out  the  donor's  intention  literally.    For  trine, 
the  encouragement  of  charitable  gifts,  it  is  of  the  first 
importance  that  the  donor's  wishes  should  only  be  dis- 

(y)  Salusbury  v.  DenCon  (1857),  3  K.  &  J.  529;  Jie  Gavacan, 
O'Meara  v.  Att.-Gen.,  1913,  1  1.  B.  276. 

(2)  Re  Best,  Jarns  v.   Birmingham   Corporation,  1904,  2  Cli.  354. 

(o)  Ati.-Gen.  v.  The  Ironmongers'  Co.  (1840),  10  CI.  &  F.  908; 
Re  Cunningham,  1914,  1  Ch.  427.  For  the  Court's  power  to  autho- 
rise an  extension  of  the  area  of  town  charities,  see  Charitable 
Trusts  Act,  1914  (4  &  5  Geo.  V.  c.  56). 

C6)  Re  Davis,  Bannsn  v.  Hillyer,  1902,  1  Ch.  876. 

fc)  Re  Camp-den  Charities  (1881),  18  Ch.  D.  310. 
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(3)  Charities 
exempted 
from  rule 
against  per- 
petuities. 


regarded  in  cases  of  necessity  {d) .  In  the  second  place, 
the  donor  must  have  manifested  a  paramount  intention  of 
charity.  If  he  had  onl_^-  one  particular  object  in  his  mind', 
as  te  build  a  church  or  found  a  school  at  a  particular 
place,  and  that  cannot  be  carried  out,  the  gift  will  fail, 
and  the  property^mll  revert  to  the  settlor,  or,  if  the  gift 
is  made  by  will,  fall  into  \he  residue  (e).  So,  too,_  if 
property  is  bequeathed  to  a  particular  institution  which 
comes  to  an  end  in  the  testator's  lifetime,  and  no  general 
cbaritable  intention  appears  in  the  will,  the  property  falls 
into  the  residue,  just  as  it  would  lapse  in  the  case  of  a 
gift  to  an  individual  who  died  before  the  testator  (/) , 
Where,  however,  the  institution  is  in  existence  at  the 
testator's  death,  but  ceases  to  exist  shortly  afterwards 
before  receiving  the  legacy,  there  is  no  lapse;  the  legacy 
belongs  to  the  institution,  and  with  the  rest  of  the  property 
of  the  institution  passes,  on  its  dissiolution,  to  the  Crown, 
which,  of  its  clemency,  will  allow  the  legacy  to  be  applied 
oy-pres,  irrespective  of  any  question  of  general  charitable 
intentiom  {g) . 

(3)  Gifts  to  charities  are  not  subject  to  the  perpetuity 
rule.  By  this  is  meant  that  property  may  be  devoted  to 
charity  for  ever,  although  the  effeOt  of  such  a  gift  may  l>e 
to  prevent  the  free  alienation  of  the  property  (/i),  and  that 
there  is  nothing  to  prevent  property  fnom  being  given 
over  from  one  charity  to  another  at  any  distance  of  time. 
Thus,  a  testator  who  wishes  to  have  his  tomb  repaired  in 
perpetuity — ^an  object  which,  as  has  been  stated  above  (i), 
is  not  charitable  if  the  tomb  is  not  in  a  church — may  give 
property  to  a  charity  upon  condition  that  his  tomb  is  kept 
in  repair,  with  a  gift  over  to  another  charity  if  at  any, 
time  the  tomb  is  not  repaired  (fc) .  But  a  gift  to  a  charity, 
not  following  after  a  gift  to  another  charity,  is  void  if  it 
is  not  to  take  effect  until  the  happening  of  a  contingency 
which  is  obnoxious  to  the  rule  against  perpetuities  (I), 

(d)  Se  The  Weir  Hospital,  1910,  2  Ch.  124. 

(e)  Me  White's  Trusts  (1886),  33  Ch.  D.  449;  Ra  Wilson,  Tu-enttj- 
man  v.  Simpson,  1913,  1  Oh.  314;  Se  Pache,  Campion  v.  Att.-Cfen., 
1918,  1  Ch.  437. 

(/)  ]ie  Rymei;  Rymer  v.  StanfieU,  1895,  1  Ch.  19. 

(g)  Re  Slevin,  Slevin  v.  Hepburn,  1891,  2  Ch.  236. 

(A)  Chamherlayne  v.  BrocTcett  (1872),  L.  R.  8  Oh.  App.  206. 

(»)  Ante,  p.  93. 

(h)  Re  Tyler,  1891,  3  Ch.  252.  But  a  gift  over  to  a  non-charitable 
object  would  be  void:  Re  Davies,  Lloyd  v.  Cardigan  County  Council, 
1916,  1  Ch.  543. 

{V)  Alt  V.  Stratheden,  1894,  3  Oh.  265. 
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and  so  is  a  gift  over  to  a  charity  i}ollowing  after  a  gift  to      * 
individuals  if  it  is  not  bound  to  take  effect  within  the 
time  allowed  by  the  rule  (w) . 

Where  property  is  given  to  trustees  upon  trust  to  carry  Gift  ia  per- 
out  some  purpose  which  is  not  charitable,  e.g.,  to  repair  a  petuityfor 
tomb  in  a  churchyard,  or  is  given  to  some  institution  or  fX" ''''*"' 
society  for  a  non-charitable  purpose,  e.g.,  to  an  angling  void^  ^"""^"^^ 
society  to  be  applied  in  restocking  the  waters  fished  by  the 
society,  the  gift  is  void  as,  tending  to  a  perpetuity  if  no 
limit  of  time  is  fixed  for  the  application  of  the  property  to 
the  purpose  named  {n) .    If,  however,  the  trust  were  limited 
to  a  time  allowed  by  the  perpetuity  rule,  it  would  be  good, 
though,    there   being  no    beneficiaries,    it   could   not   be 
enforced,  and,  so  far  as  the  trustees  did  not  use  the  pro- 
perty for  the  purpose  named,  there  would  be  a  resulting 
trust  for  the  settlor  (o).    And  where  the  property  is  given 
to  an  institution  or  society  for  its  general  purposes  without 
any  fetter  as  to  the  particular  purpose  to  which  it  is  to  be 
applied,   the  gift  is  valid,   although  the  objects  of  the 
institution  or  society  are  not  charitable,  for  the  property 
is  in  such  a  case  freely  alienable,  and  there  is  no  tendency 
to  a  perpetuity  (p) . 

(4)  Voluntary  conveyances  of  land  to  a  charity  were  (4)  Voluntary 
never  liable  to  be  upset  by  the  donor  subsequently  con-  conveyances 
veying  the  land  to  a  purchaser,  for  they  were  held  not  t°a  charity 
to  fall  within  27  Eliz.  c.  4(g).     This   is,  however,  of  ftendLg      ' 
little  importance  now,  since  by  the  Volunta,ry  Conveyances  27  Eliz.  c.  4. 
Act,  1893  (r),  no  voluntary  conveyance  of  land,  whoever 
the    alienee   may    be,  is  now  void  against  a  subsequent 
purchaser,  in  the  absence  of  actual  fraud  (s) . 

Charities,  as  compared  with  individuals,  are,  or  used  Two  respects 

to  be,  treated  with  disfavour  in  the  following  respects: —    in  which 

charities  are 

(1)  Assets  used  not  to  be  marshalled  in  favour  of  a  favoured: 


(1)  Assets  used 


(«»)  Re  Bowen,  Lloyd  Phillips  v.  Davis,  1893,  2  Ch.  491.  ""*  '°  ^ 

(«)  Re  Clifford,  Mallam  v.  McFie  (1912),  81  L.  J.  Oh.  220;  Se 
Drummond,  Ashworth  v.  Driimmond,  1914,  2  Ch.  90. 

(o)  See,  e.g.,  Re  Sean,  Cooper-Dean  v.  Stevens  (1889),  41  Oh.  D. 
552. 

(p-)  Re  Clarke,  1901,  2  Oh.  110. 

(y)  Ramsay  v.  Gilchrist,  1892,  A.  C.  412. 

(r)  56  &  57  Vict.  c.  21. 

(.9)  Ante,  p.  72. 

S.  7 
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marahaUedm  charity,  SO  as  to  save  a  charitable  gift  from  failure  under 
favour  of  the  Mortmain  Acts.  To  understand  this,  it  must  be 
charities.  remembered  that  a  testator  who  died  before  the  6th 
August,  1891  (the  date  on  which  the  Mortmain  Act, 
1891  C^),  came  into  operation),  could  not  give  land,  or 
money  charged  on  land,  or  any  interest  in  land,  to  a 
charity  unless  the  charity  were  authorised  to  hold  land  (m)  . 
Consequently,  if  a  testator  gave  a  legacy  to  charity,  and 
.did  not  expressly  state  that  it  was  to  be  paid  out  of  the 
pure  personalty,  so  much  of  the  legacy  failed  as  should 
have  come  out  of  the  impure  personalty  if  it  paid  its  fair 
share  of  the  legacy  in  accordance  with  the  proportion  it 
bore  to  the  whole  of  the  personalty,  pure  and  impure. 
Equity  did  not,  in  such  a  case,  direct  the  legacy  to  be 
paid  entirely  out  of  the  pure  personalty.  Or,  again,  if 
a  testator  gave  all  his  property,  consisting  of  realty, 
leaseholds,  and  pure  personalty,  to  trustees  upon  trust  to 
sell  and,  after  paying  debts  and  legacies,  to  hand  the 
proceeds  over  to  a  charity,  equity  would  not  marshal  the 
assets  by  throwing  the  debts  and  ordinary  legacies  upon 
the  proceeds  of  the  realty  and'  leaseholds,  in  order  to  leave 
the  pure  personalty  to  the  charity;  but  the  rule  of  the 
Court  was  to  appropriate  the  fund  as  if  no  legal  objection 
existed  to  the  application  of  it  to  charity,  and  then  to 
hold  that  such  a  proportion  of  the  gift  to  the  charity 
failed  as  in  that  way  fell  to  be  paid  out  of  the  proceeds 
of  the  realty  and  leaseholds  (x) . 


No  necessity 
for  marshal- 
linff  since  the 
Hortmain 
Act,  1891. 


Where,  however,  the  testator  died  after  the  5th  August, 
1891,  there  is  no  need  to  marshal  the  assets  so  as  to 
uphold  a  gift  to  charity,  since,  by  the  Mortmain  and 
Charitable  Uses  Act,  1891  (y),  money  secured  on  land  or 
other  personal  estate  arising  from'  or  connected  with  land 
can  be.  given  by  will  to  a  charitable  use,  and  land  itself 
may  be  assured  by,  will  to  or  for  a  charitable  use,  though 
it  will  have  to  be  sold  mthin  a  year  after  the  testator's 
death,  unless  an  order  is  obtained  from  a  judge  of  the 
High  Court  or  the  Charity  Commissioners,  allowing  its 
retention  when  required  for  actual  occupation  for  the  pur- 


(0  54  &  55  Vict.  0.  73. 

(«)  9  Geo.   II.   0.   36;   Mortmain  and  Charitable  Uses  Act,   1888 
(51  &  52  Vict.  c.  42),  B.  4. 

(»)  Williams  v.  Kershaw  (1835),  1  Keen,  274,  n. 
(y)  54  &  55  Vict.  0.  73,  B.  3. 
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poses  of  the  charity,  and  not  as  an  inveS'tment  (z) .  If  the 
land  remains  unsold  at  the  end  of  the  year  without  any 
such  order  having  been  made,  it  will  vest  in  the  official 
trustee  of  charity  lands,  who  will  see  to  its  being  sold  (a) . 
The  Act,  however,  does  not  apply  where  land  is  devised 
on  trust  for  sale,  and  only  the  proceeds  of  sale  are  given 
to  the  charity;  in  such  a  case,  the  trustees  need  not  sell 
within  a  year,  though  they  mlist  sell  within  a  reasonable 
time  (6).  Where  a  testator  gives  money  to  a  charity,  with 
a  direction  to  lay  it  out  in  the  purchase  of  land',  the  gift 
of  the  money  is  good,  but  it  must  not  be  laid  out  in  pur- 
chasing land  unlessi  an  ordter  is  obtained  from  a  High 
Court  judge  or  the  Charity  Commissioners  (c). 

(2)  In  the  case  of  a  private  trust,  the  character  of  the  (2)  Gifts  to 
beneficiary  is  immaterial,  but  the  nature  of  a  charitable  o^^^o^*  *" 
trust  is  sometimes  very  material.     If  it  offends  against  chaiaoter  not 
the  provision  of  any  statute,  or  against  morality  or  public  allowed  to  be 
policy,  it  wiU  not  be  enforced.     For  instance,  gifts  for  ^ 
superstitious  purposes  (d)  are  void  as  offending  against 
the  statutes  23  Hen.  VIII.  c.  10,  and  1  EdV.  VI.  c.  14, 
and  so  is  a  gift  of  money  for  the  purpose  of  paying  the 
fines  of  persons  convicted  of  offences  against  the  game 
laws,  since  that  is  contrary  to  public  policy  (e).     But  if 
the  object  does  not  offend  against  any  statute  or  against 
morality  or  public  policy,  the  trust  will  be  valid,  even 
though  it  may  not  be  really  in  the  best  interests  of  the 
country.    For  instance,  a  gift  to  a  society  formed  for  the 
total  suppression  of  vivisection  is  charitable,  since  the  pur- 
pose of  the  society  is  the  prevention  of  cruelty  to  animals 
and  the  promotion  of  humanitarian  views,  and  the  question 
whether  the  community  w'ould  really  be  benefited  by  such 
suppression  is  immaterial  (/) .     And  a  gift  to  a  society 
may  be  good,  although  its  objects  are  anti-Christian  (g) . 

(a)  Ibid.  as.  5,  8.  (a)  Iii<i-  s-  6. 

(6)  He  Sidehottom,  Beeley  T.  Sidebottom,  1902,  2  Ch.  389. 

(c)  Mortmain  and  Charitable  Uses  Act,  1891,  s.  7. 

(d)  This  does  not  include  saying  masses  for  the  dead:  Bourne  v. 
Zeane,  1919,  A.  C.  813. 

(e)  Thrupp  v.  Collett  (1858),  26  Beav.  125. 

(/)  Re  Foveaux,  Cross  v.   London  Anti-Vivisection  Society,  1895, 
2  Ch.  501. 

(<7)  Bowman  v.  Secular  Society,  Ltd.,  1917,  A.  C.   406. 

7(2) 
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In  other 
respects  chari- 
table trusts 
are  treated  on 
a  level  -with 
private  trusts; 
e.g.,  in  appli- 
cation of 
Statutes  of 
Limitations, 


These  are  the  respects  in  wihich  a  charitable  trust  is 
treated  differently  from  a  private  one.  In  other  respects, 
the  two  are  treated  exactly  alike,  &.g.,  in  the  application 
of  the  Statutes  of  Limitations  as  a  bar  to  their  enforce- 
ment. Thus,  if  land  heldi  on  trust  for  a  charity  is  wrong- 
fully conveyed  or  leased'  to  a  purchaser  or  lessee,  the  right 
of  the  charity  to  recover  the  land  will  be  barred  at  the 
expiration  of  twelve  years  from  the  date  of  the  conveyance 
or  lease,  just  ats  the  right  of  private  beneficiaries  would  be 
barred  (A);  and,  of  course,  if  the  purchaser  or  lessee 
acquired  the  legal  estate  for  value  without  notice  of  the 
trust,  he  would  hold  free  from  it  at  once .  And  s .  8  of  the 
Trustee  Act,  1888  («'),  which  allows  trustees  themselves, 
except  in  a  few  cases,  to  plead  the  Statutes  of  Limitations 
in  answer  to  an  action  for  breach  of  trust,  applies  appa- 
rentlj'  to  charity,  as  much  as  to  private,  trustees  (&). 
But  if  the  property  is  still  in  the  possession  of  the  trustees, 
or  of  volunteers  claiming  under  them,  the  charitable  trust 
may  be  enforced  at  any  distance  of  time  (Z) . 


and  of 
Saunders  v. 
Vautier  rule. 


So,  too,  the  rule  laid  down  in  Saunders  y.  Vautier  (m) — 
to  the  effect  that  where  there  is  an  absolute  vested  gift 
made  payable  on  a  future  event,  with  a  direction  to  accu- 
mulate the  incom'e  in  the  meajitime  and  pay  it  with  the 
principal,  the  Court  will  not  enforce  the  trust  for  accumu- 
lation in  which  no  person  but  the  legatee  has  any  interest, 
or,  in  other  words,  that  a  legatee  may  put  an  end  to  an 
accumulation  which  is  exclusively  for  his  benefit,  and 
demand  the  legacy  the  moment  he  is  sui  juris — applies  to 
a  charity,  corporate  or  unincorporate,  equally  as  to  an  in- 
dividual (n).  The  rfeason  of  the  rule  is  that  a  mkn,  who  is 
sui  juris,  may  do  what  he  likies  'with  his  own  property.  If, 
then,  a  testator  gives  a  legacy  to  a  charity,  but  directs  his 
executors  to  accumulate  the  interest  on  the  legacy  for  ten 
years,  and  then  hand  the  capifial  and  accumulations  to  the 


(/i)  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  IV.  c.  27), 
s.  25;  Real  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  s.  1  ,- 
St.  Mary  Magdalen  v.  Att.-Gen.   (1859),  6  H.  L.  C.  189. 

(i)  51  &  52  Vict.  c.  59. 

Qc)  See  ^ost,  p.  161. 

(?)  Re  Robert  Gwynne's  Charity  (1894),  10  T.  L.  R.  428.  And  see 
Smith  V.  Kei-r,  1902,  1  Ch.  774. 

(m)  (1841),  4  Beav.  115;  approved  in  Gosling  v.  Gosling  (1859), 
Joh.  265. 

(«)   Wharton  v.  Masterman,  1895,  A.  C.  186. 


EXPRESS   PUBLIC    (oR   CHARITABLE)    TRUSTS.  101 

chanty,  the  charity  can  claim  the  legacy  at  once,  as  its:::;^',^,  - 
interest  is  vested  and  indefeasible,  and  no  one  but  the 
charity  has  any  interest  in  the  legacy. 

Charitable  trusts  being-  a  matter  of  public  concern,  the  Enforcement 
proper  person  to  take  proceeding's  for  their  enforcement  of  charitable 
is   the   Attorney-General,  but  a  private  individual  may,  *™^*' 
sue  if  he  obtains  the  certificate  of  the  Charity  Commis- 
sioners allowing  him  to  do  so  (o),  a  certificate  which  he 
may  obtain  even  pending  the  action  (p) . 

Veiy  often  it  becomes  necessary,  to  draw  up  a  scheme  for  Settling  of 
the  administration  of  a  charitable  trust,  as,  for  instance,  schemes, 
■when  the  cy-pres  doctrine  is  applied  (q),  or  when  propert^y 
has  been  given  to  charity  without  any  specification  of  the 
particular  object  to  which  it  is  to  be  applied  (r).  In  such 
a  case,  the  scheme  is  usually  directed  by  the  Court  or 
the  Charity  Commissioners,  or,  in  the  case  of  educational 
chqirities,  the  Board  of  Education  (s),  but  occasionally  the 
duty  of  disposing  of  the  property  devolves  upon  the  Crown, 
e.g.,  where  there  is  merely  a  charitable  intention  with  no 
trust  interposed  (t).  When  a  schelnb  has  been  settled  by 
the  Charity  Commissioners  or  Board  of  Education,  the 
Court  will  not  interfere  with  the  details  of  the  scheme, 
unless  the  Oom'missioners  or  the  Board  have  exceeded  their  ' 
authority  or  the  schefme  contains  something  Wrong  in  prin- 
ciple or  -wrong  in  law  (m)  .  When  the  trustees  of  a  charity 
■wish  to  have  a  scheme  established  for  the  administration  of 
the  trust,  they  should  apply  to  the  Court  by  originating 
sum'mons,  making  the  Attorney-General  a  party,  and  no 
other  party  has  a  right  to  intervene,  though  after  the 
matter  has  been  referred  to  chambers  to  settle  a  scheme, 
the  Court  may  allow  persons  to  intervene  (x). 

(o)  Charitable  Trusts  Aot,  1853  (16  &  17  Vict.  c.  137),  ss.  17  and  19; 
Mooke  V.  Dawson,  1895,  1  Ch.  480. 

ip)  Mandall  v.  BUir  (1890),  45  Oh.  D.  139. 

(?)  Bkcoe  V.  Jackson  (1886),  35  Ch.  D.  460. 

(r)  Ee  White,  1893,  2  Ch.  41. 

(s)  See,  e.g.,  Re  Berkhamsted  ^Grammar  School,  1908,  2  Ch.  25. 

(t)  He  Pyne,  1903,  1  Ch.  83. 

(u)  Ee  Campden  Charities  (1881),  18  Ch.  D.  310;  Re  The  Weir 
Hospital,  1910,  2  Ch.  124. 

{x)  Re  Hyde  Park  Place  Charity,  1911,  1  Ch.  678. 
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CHAPTER  VII. 

IMPLIED  OR  RESULTING   TRUSTS. 

What  impKed  By  an  implied  trust  is  here  meant  a  trust  founded  upon 
«ttd  resulting  j-j^g  unexpressed  but  presumed  intention  of  the  party. 
Such  trusts  are  also  "  resulting'j"  because  the  beneficial 
interest  in  the  property  comes  back  or  results  to  the  person, 
or  the  representatives  of  the  person,  who  transferred  the  , 
property  to  the  trustee  or  provided  the  means  of  obtaining 
it.  Some  writers  miake  the  term  "implied  "  trust  include 
all  trusts  which  are  not  express,  and  divide  implied  trusts 
into  (a)  resulting,  i.e.,  dependent  on  the  supposed  inten- 
tion, and  (b)  constructive,  i.e.,  arising  by  operation  of  law 
independently  of  intention.  The  difference  is  purely  one 
of  tertninology.  The  foUowinlg  are  the  chief  kinds  of 
implied  trust  in  the  sense  explained  above:  — 

(i)Eesulting        (1)  A  very  common  case  of  implied  or  resulting  trust 

*™8*  ^^8      arises  where  a  settlor  conveys  property  upon  trusts  which 

tra^^o  not    ^°  ^"^t  exhaufit  the  whole  of  the  beneficial  interest  in  the 

exhaust  whole  property;  here  the  beneficial  interest,  so  far  as  it  is  not 

beneficial         effectually  disposed  of,  results  to  the  settlor,  or,  if  he  is 

™     *  ■  dead,  to  his  heir  or  residuary  devisee,  or  next  of  kin  or 

residuary  legatee,  according  as  the  property,  is  realty  or 

personalty.     Thus,  if  a  testator  ;gives  the  residue  of  his 

personalty  to  A.  .upon  trusts  to  be  afterwards  declared,. 

and  he  dies  without  executing  any  further  testamentary 

document  setting  out  the  trusty,  A.  holdb  as  trustee  for  the 

testator's  next  of  kin.    Again,  if  the  testator  bequeathed 

the  personalty  to  A.  upon  trust  to  pay  the  income  to  B. 

for  life  without  saying  what  was  to  be  done  with  the 

property  on  B.'s  death,  A.  would  on  B.'s  death  hold  as 

trustee  for  the  testator's  next  of  kin.    And  the  same  result 

would  follow  if,  and  so  far  as,  the  trusts  declared  offended 

against  any  rule  of  law,  such  as  the  perpetuity  rule.     By 

giving  the  property  to  A.  expressly  upon  trust  the  tes^tator 
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has  shown  that  he  does  not  wash  A.  to  take  beneficially, 
and  it  Would  not  be  open  to  A.  to  produce  evidence  to 
contradict  the  intention  expressed  in  the  will.  If,  ho-wi- 
ever,  it  appears  6n  a  consideration  of  the  whole  will  that 
the  testator  meant  to  gave  the  property  to  A.  subject 
merely  to  his  carrying  out  the  expressed  trusts,  A.  will 
take  the  unexhausted  residue  beneficially,  e.g.,  where 
the  property  given  to  A.  is  merely  charged  with  payment 
of  the  testator's  debts  and  the  legacies  given  by  his  will; 
for  a  bequest  upon  tmst  and  a  bequest  subject  to  a  charge 
are  wholly  different  in  their  effects  (a) . 

Whether,  upon  a  transfer  of  property  made  inter  vivos  Quare, 
without  consideration   and   without  any  expression  of  a  whether  re- 
trust,  there  is  an  implied  trust  in  favour  of  the  transferor,  ^geg^pon 
is  a  question  to  which  no  definite  answer  can  be  given  (fe).  transfer 
It  was  stated  in  Standing  v.  Boutring  (c)  to  be  well  settled  '^*°li*  °°°' 
that  if  A.  without  consideration  transfers  stock  into  the 
names  of  himself  and  B.,  the  presumption  is  that  he  did 
not  intend  a  gift.     Whether  the  same  presumption  arises 
when  he  transfers  the  stock  into  the  sole  name  of  B.  is 
doubtful  {d) .     Whatever  may  be  the  law  as  to  a  voluntary 
transfer  of  pure  personalty,   it  has  been  said  that  no 
implied  trust  arises  when  the  legal  interest  in  land  is 
transferred  without  consideration,  owing  to  the  provision 
of.s.  7  of  the  Statute  of  Frauds  requiring  a  trust  of  land 
to  be  evidenced  by  writing  (e) — a  reason  difficult  to  under- 
stand in  view  of  s.  8  of  the  Act,  which  excepts  trusts 
arising  by  implication  of  law  from  the  requirements  of 
s.  7.    However,  the  point  is  of  little  practical  importance, 
for,  if  there  is  an  implied  trust  in  such  cases,  it  may  be 
rebutted  by  evidence  of  the  actual  intention  of  the  trans- 
feror or  of  the  relationship  of  the  parties  or  the  surround- 
ing circumstances.    On  principle,  there  would  seem  to  b? 
no  difference  between  a  voluntary  transfer,  whether  into 


(a)  King  v.  Denison  (1813),  1  Ves.  &  Bea.  260;  Croome  v.  Croome 
(1889),  61  L.  T.  814. 

(6)  See  the  cases  collected  in  notes  to  Dyer  v.  Dyer  (1788)  in 
2  W.  &  T.  Equity  Cases,  at  p.  833. 

(e)  (1885),  31  Ch.  D.  282,  at  p.  287. 

Id)  See  Lloyd  v.  Spillil  (1740),  Barn.  C.  384;  George  v.  Howard 
(1819),  7  Price,  at  p.  651. 

(e)  Lloyd  v.  Spillit,  supra;  Fowhes  v.  Paseoe  (1875),  L.  R.  10 
Ch.  343,  at  p.  348. 
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the  name  of  the  transferor  and  a  stmnger,  or  into  the  name 
of  a  stranger  alone,  and  a  purchase  in  the  name  of  a. 
stranger,  when,  as  will  appear  later  (/),  a  presumption  of 
trust  usually  arises. 

Dixtiiiotion  A  resulting  trust  must  not  be  confused  with  a  resulting" 

between  ^gg      j^  (-j^g  gj^gg  of  a  resulting  trust,  it  is  only  the  bene- 

arfd  resulting   ficial  interest  which  comes  bajck  to  the  transferor,  the  legal 
trust.  interest  passing  to,  aaid  remaining  vested  in,  the  trans- 

feree. But,  where  there  is  a,  resulting  use,  the  transferee 
takes  nothing,  the  legal  estate  reverting  to  the  transferor. 
This  occurs  when  freehold  property  is  conveyed  by  A.  to 
B.  without  any  mention  of  aaiy  use,  and  without  any 
consideration,  either  valuable  or  the  so-called  "  good  "  con- 
sideration arising  from  natural  love  and  affection  towards 
near  relations.  In  such  a  case,  equity  raises  a  use  in 
favour  of  A.,  B.  is  seised  to  A.'s  use,  and  the  use  is 
executed,  or  turned  into  the  legal  estate,  by  the  Statute 
of  Uses ;  so  that  the  conveyance  passes  no  interest,  whether 
legal  or  equitable,  to  B . 


What  becomes 
of  property 
■when  bene- 
ficiary is  dead 
intesta.te 
without  repre- 
sentatives. 

Crown  takes 
personalty  as 
bona  vacantia. 


Trustee  used 
to  take  realty 
beneficially, 


If  property  is  vested  in  trustees  upon  trust  absolutely 
for  a  person  who  is  alive  at  the  date  when  the  instrument 
comes  into  operation,  the  fact  that  he  afterwards  dies 
intestate  without  leaving  anyone  in  whom  his  equitable 
interest  may  vest  does  not  give  rise  to  a  resulting  trust, 
for  the  settlor  has  effectually  parted  with  his  whole  bene- 
ficial interest.  In  such  a  case,  if  the  property  is  pure 
personalty  or  leasehold,  the  trustee  has  never  been  allowed' 
to  keep  it  for  himself,  but  equity  has  followed  the  law  in 
holding  that  the  beneficia/l  interest,  being  without  an 
owner,  belongs  to  the  Crown  as  bona  vacantia  {g) ;  but 
with  regard  to  realty  the  rule  used  to  be  that  the  trustee 
took  it  beneficially,  the  legal  rule  of  escheat  not  being 
applied  by  the  Court  of  Chancery  to  equitable  intei'ests 
in  realty  Qi) .     Now,  however,  by  the  Intestates'  Estates 


(/)  Post,  p.  106. 

{g)  See,  e.g.,  Panes  v.  Att.-Cnevv.y  1901,  1  Ch.  IS,  where  the  rule 
was  applied  to  capital  money  in  the  hands  of  trustees  under  the 
Settled  Land  Acts,  1882—1890. 

(/?)  Burgess  v.  Wheute  (1759),  1  Eden,  177.  For  the  same  reason 
a  legal  mortgage©  in  fee  formerly  held  free  from  any  equity  of 
redemption  where  the  mortgagor  died  intestate  without  an  heir:  B<'al(< 
V.  Si/monds  (1855),  16  Beav.  40';. 
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Act,  1884  (j),  the  law  of  escheat  is  made  to  apply  to  any  but  it  now 
equitable  estate  or  interest  in  any  corporeal  hereditameait,  escheats. 
whether  devised  or  not  devised  to  trustees  by  the  will  of 
^he  deceased,  so  that  on  the  death  of  the  beneficial  owner 
without  an  heir  and  intestate  his  interest  will  pass  to  the 
lord  of  the  fee,  i.e.,  usually,  in  the  case  of  freehold's,  the 
Crown,  and,  in  the  case  of  copyholdls,  the  lord  of  the 
manor.  TheAct  has  been  held  to  apply  to  realty  devised 
to  executors  upon  trust  to  sell  and  pay  the  testator's  debts, 
funeral  expenses  and  legacies,  so  that  the  undisposed-of 
surplus  proceeds  of  sale  will  escheat  (fc) .  In  all  cases, 
however,  the  debts  of  the  dfeceased  must  be  paid  out  of 
the  property. 

A  trustee,  then,  can  never  take  beneficially,  but  the  case  Executors 
is  different  with  an  executor  who  is  executor  simply,  and  took  undis- 
not  also  a  trustee.     Formerly,  the  executor  of  a  testator  P""®  '°,, 

.T1-1  !•  J '  ..  personalty 

wno  died  without  making*  an  express  disposition  oi  residue  before  i  Will, 
became  at  law  entitled  to  the  residue  so  far  as  it  consisted  *.  o-  40, 
of  personalty,  including  leaseholdls;  and  Courts  of  Equity  ^r"ry^inten- 
so  far  followed  the  law  as  to  allow  the  executor  to  retain  tion  shown, 
the  residue  for  his  own  use,  unless  it  appeared  from  the  I'^t  they  are 
will  to  be  the  testator's  intention  to  exclude  him  from'  the  f  °"nexTof^^ 
beneficial  interest,  in  which  case  he  held  as  trustee  for  the  kin,  if  anyj 
persons  entitled  under  the  Statute  of  Distributions.    Now, 
however,  under  the  Executors  Act,  1830  (?),  the  executor 
holds  the  undisposed-of  residue  as  trustee  for  the  persons 
(if  any)  entitled  under  the  Statute  of  Distributions^  unless 
it  appears  by  the  will,  or  any  codicil   thereto,  that    the 
executor  was  intended  to  take  such  residue  beneficially. 
Though  the  Act  makes  the  executor  trustee  for  the  next 
of  kin,  it  does  not  make  him  an  express  trustee,  so  that  the 
next  of  kin  must  claim  the  property  within  twenty  years 
from  the  testator's  death,  or  they  will  be  barred  by  the 
Law  of  Property  Amendment  Act,  1860  (m). 

The  effect  of  the  statute,  therefore,  is  to  shift  the  burden  unless 
of  proof,  for  formerly  the  executor  was  entitled  benefi-  oontiaryin- 
ciallv  unless  the  next  of  kin  could  show  a  contrary  inten- 


appears  ; 


(()  47  &  48  Vict.  c.  71,  ss.  4  and  7. 

(";&)  lie  Wood,  Att.-Gen.  v.  Anderson,  1896,  2  Ch.  596. 

(0  11  Geo.  IV.  &  1  Will.  IV.  c.  40. 

(m)  23  &  24  Vict.  c.  38,  ».  13;  Re  Lacy,  1899',  2  Ch.  149. 
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though  atill 
entitled  il 
there  are  no 
next  of  kin 
and  no  con- 
trary inten- 
tion is 
shown. 


tion,  whereas,  nowadays,  the  executor  holds  as  trustee  for 
the  next  of  kin  unless  he  can  show  a  contrary  intention, 
and  such  intention  must  appear  on  the  face  of  the  will 
or  some  codicil  thereto,  and  cannot  be  supplied  by  parol 
evidence  (n) .  But,  if  there  are  no  next  of  kin,  the  statute 
has  no  application,  and  the  executor  is  still  entitled  to  the 
residue  beneficially,  unless  a  contrary  intention  appears 
in  the  will  or  any  codicil  thereto  (o),  in  which  case  it  will 
go  to  the  Crown.  To  deprive  the  executor  of  the  residue 
in  favour  of  the  Ctown,  the  will  must  show  a  "strong  and 
violent  presumption  "  that  he  is  not  intended  to  take  bene- 
ficially, and  this  would  be  shown  by  an  attempted  gift 
of  the  residue  to  a  third  person,  or  by  a  legacy  to  the 
executor,  or  by  equal  legacies  to  all  the  executors,  w-liere 
there  are  more  than  one;  but  if  a  legacy  is  given  to  one 
executor  and  not  to  another,  or  if  there  is  any  inequality 
in  the  legacies  given  to  the  executors,  as  where,  though 
equal  pecuniary  legacies  are  given  to  all,  specific  legacies 
of  unequal  value  are  also  given  to  them,  the  executors 
will  be  entitled  beneficially  to  the  residue  (p) . 


Where  resi- 
due is  given 
to  executors 
on  truats 
which  fail. 


The  Executors  Act,  1830  (q),  does  not  apply  where  the 
residue  is  given  expressly  to  the  executors  upon  certain 
trusts  which  fail  wholly  or  partly.  In  such  a  case,  the 
executors  were  never  entitled  to  the  undisposed-of  bene- 
ficial interest,  but  it  has  always  been  distributed  to  the 
next  of  kin  in  accordance  with  the  Statute  of  Distribu- 
tions, though  without  applying  the  law  of  hotchpot  (r), 
and  if -there  are  no  next  of  kin  it  will  belong  to  the  Oi-own. 


(2)  Eesulting        (2)  Another  common  case  of  an  implied  or  resulting 

^^er  upon'     trust  is  where  on  a  purchase  property  is  conveyed  into  the 

conveyance  to  name  of  some  one  other  than  the  purchaser.    "  The  clear 

a  third  person,  result  of  all  the  cases,  without  a  single  exception,  is,  that 

the  trust  of  a  legal  estate,  whether  freehold,  copyhold,  or 

leasehold,  whether  taken  in  the  names  of  the  purchaser 

and  others,  or  in  the  name  of  others  without  that  of  the 

purchaser,  whether  in  one  name  or  several,  whether  jointly 


(»)  Love  V.   Gaze  (1845),  8  Beav.  472. 

(o)  Sect.  2;  Me  Bacon's  Will,  Camp  v.  Coe  (1886),  31  Ch.  D.  460. 

(p)  4tt.-Gen.  V.  Jeffrei/s,  1908,  A.  C.  411. 

(<?)  11  Geo.  IV.  &  1  Will.  IV.  0.  40. 

(r)  Se  Rohy,  1908,  1  Ch.  71. 
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or  successive,  results  to  the  man  who  advances  the  pur- 
chase-money; and  it  goes  in  strict  analogy  to  the  rule  of 
common  law^  that  where  a  feoffment  is  made  without  con- 
sideration, the  use  results  to  the  feoffor  "  (s).  Though  no 
mention  of  pure  personalty  is  made  in  the  quotation,  it 
is  settled  that  the  doctrine  applies  to  that  as  well  as  to 
land  (t)';  and  it  also  applies  where  two  or  more  persons  ad- 
vance purchase-money  jointly  and  the  purchase  is  taken  in 
the  name  of  one  only,  with  the  result  that  there  wiU  be  a 
resulting  trust  in  favour  of  the  other  or  others  as  to  so  much 
of  the  money  as  he  or  they  advanced  (m)  .  If  the  advance  of 
the  purchase-money  by  the  real  purchaser  does  not  appear 
on  the  face  of  the  deed,  and  even  if  it  is  stated  to  have  been 
made  by  the  nominal  purchaser,  parol  evidence  is  admis- 
sible to  prove  by  whom'  it  was  actually  made,  for  such  evi- 
dence, in  effect,  shows  that  the  nominal  purchaser  was  really 
the  agent  of  the  true  purchaser,  a  purpose  for  which  parol 
evidence  is  always  admissible  (x) .  Even  in  the  case  of  land, 
such  evidence  is  admissible,  for  the  Statute  of  Frauds  has 
no  application  to  trusts  resulting  by  operation  of  law  (y) . 

No  trust  will  result,  however,  in  these  cases,  where  it  No  resulting- 
would  be  against  public  policy  to  permit  the  presumption,  *™^ij*?^f  ^<. 
eus  where  one  person  has  purchased  an  estate  in  the  name  of  the  policy  of 
another  in  order  to  give  the  girantee  a  vote  at  a  Pai'liamen-  the  law. 
tary  election  (z),  or  to  enable  the  grantor  to  defeat  his 
creditors  (a),  or  where  money  is  deposited  in  a  third  party's 
name  in  evasion  of  the  Savings  Bank  Acts  (6).   Here,  as 
the  Court  refuses  to  raise  a  presumption  of  a  trust,  the 
person  in  whom  the    legal   interest   is  vested  will   hold 
beneficially. 

As  this  doctrine  of  resulting  trusts  is  based  upon  the  Resulting 
unexpressed  but  presumed  intention  of  the  true  purchaser,  t™st  does  not 
it  will  not  arise  where  the  relation  existing  between  the  ^eTels  a™re- 
truo  and  the  nominal  purchaser  is  such  as  to  raise  a  pre-  sumption  of 
sumption  that  a  gift  was  intended.    This  presumption  advancement. 

(s)  Per  Eyre,  C.B.,  in  Dyer  v.  Dyer  (178«),  2  Oox,  92. 

(0  ^e  A  Policy,  1902,  1  Ch.  282;  The  Venture,  1908,  P.  218. 

(«)  Wray  v.  Steele  (1814),  2  V.  &  B.  388. 

(x)  Heard  v.  PUley  (1869),  L.  R.  4  Ch.  App.  548. 

iy)  29  Car.  II.  o.  3,  b.  8. 

(z)  Groves  v.  Groves  (1829),  3  Y.  &  J.  163,  175. 

(a)  Gasooigne  v.  Gascoigne,  1918,  1  K.  B.  223. 

(6)  See  Field  v.  Lonsdale  (1850),  13  Beav.  78. 
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In  whose 
favour  the 
presumptiou 
of  advanoe- 
meut  IS  raised: 
(a)  wife ; 


(b)  legitimate 
child ; 


of  advancement,  as  it  is  called,  applies  to  all  cases  in 
which  the  person  providing  the  purchase-money  is  under 
an  equitable  obligation  to  support,  or  make  provision  for, 
the  person  to  whom-  the  property  is  conveyed,  i.e.,  where 
the  former  is  the  husband  or  father  of,  or  stands  in  loo 
parentis  to,  the  latter. 

Where,  therefore,. a  husband  buys  property  and  has  it 
conveyed  to  his  wife  alone,  or  to  his  wife  and  himself, 
prima  faeie  this  is  a  gift  to  her  either  in  whole  or  in  part, 
and  the  fact  that  the  marriage  is  afterwards  dissolved, 
or  declared  nuU  by  reason  of  the  canonical  disability  which 
makes  the  marriage  voidable,  but  not  void  from  the  start, 
will  not  do  away  with  the  presumption  of  advancement  (c) . 
But  no  such  presunoiption  arises  when  a  wife  buys  pro- 
perty and  pubs  it  in  her  husband's  name;  primd  facie  he 
holds  as  trustee  for  her  (d) .  Nor  does  it  arise  when  the 
purchaser  makes  the  purchase  in  the  name  of  a  woman 
with  whom  he  has  contracted  an  illegal  marriage,  or  with 
whom  he  is  cohabiting  without  any  marriage  at  all  (e). 

Again,  if  a  father  buys  property,  and  has  it  put  in 
the  name  of  his  son  or  daughter,  prim'd.  facie  it  is  a  gift 
to  the  child  (/) .  But  it  has  been  held  that  there  is  no 
such  equitable  obligation  upon  a  mother,  whether  the 
father  is  alive  or  not,  to  provide  for  her  children,  as  to 
raise  a  presumption  of  advancement  upon  a  purchase  by 
her  in  the  name  of  her  child  (ff),  and,  if  this  is  so,  the 
Married  Women's  Property  Acts,  1882  and  1908  (h), 
which  impose  upon  a  married  woman  having  separate 
estate  an  obligation  to  maintain  her  husband,  children, 
'grandchildren,  and  parents,  do  not  seem  to  affect  the 
question,  as  it  is  merely  one  of  equitable  obligation.  But 
in  the  case  of  a  purchase  by  a  mother,  whether  widowed 
or  not,  very  little  evidence  would  be  required  to  rebut  the 
presumption  of  a  resulting  trust,  if  it  does  in  fact  exist. 

(c)  Dunbar  v.  Dunbar,  1909,  2  Ch.  639;  T/iornletj  v.  T/iornle'/, 
1893,  2  Ch.  229. 

(d)  Mercier  v.  Mercier,  1903,  2  Ch.  98. 

(e)  Soar  v.  Foster  (1858),  4  K.  &  J.  152;  Bidgr  v.  Kidder  (1806), 
12  Ves.  202. 

(/)  Dyer  v.  Dijer  (1788),  2  Cox,  92. 

(g)  Bennet  v.  Bennet  (1879),  10  Ch.  D.  474;  Re  De  Visme  (1864), 
2  De  G.  J.  &  S.  17.  Bat  see  contra,  Sayre  v.  Hughes  (186&),  L.  E. 
5  Eq.  376;  Garrett  v.  IFUkin.sov  (1848),  2  DeG.  &  Sm.  244. 

(/i)  45  &  46  Vict.  c.  75,  ss.  20,  21;  8  Edw.  VII.  c.  27. 
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Lastl}',  tiiere  will  be  a  presumption  of  a  gift  if  the  true  {o)  quasi -child. 
purchaser  stands  in  loco  parentis  to  the  nominal  purchaser, 
i.e.,  if  he  has  taken  upon  himself  the  duty  of  providing 
for  the  child  in  life  (i) .  For  instance,  in  one  case  a  grand- 
father was  held  to  be  in  loco  parentis  to  a  grandchild 
whose  father  was  dead  (fc),  and  in  another  the  pur- 
chaser was  held  to  be  in  loco  parentis  to  an  illegitimate 
son  (J). 

It  must  be  remembered,  however,  that  both  the  presump-  Presumption 
tion  of  a  resulting  trust  and  the  presumption  of  advance-  of  trustor 
ment  can  be  rebutted  by  evidence  of  the  actual  intention  of  ?  rebutt'able' 
the  purchaser.    In  all  these  cases  the  Court  puts  itself  in  by  evidence, 
the  position  of  a  jury,  and  considers  all  the  circumstances 
of  the  case,  so  as  to  arrive  at  the  purchaser's  real  intention, 
and  it  is  only  where  there  is  no  evidence  to  contradict  it 
that  the  presumption  of  a  resulting  trust,  or  of  advance- 
ment, as  the  case  may  be,  will  prevail  (to).    The  acts  and  What 
declarations  of  the  parties  before  or  at  the  time  of  the  evidence  is 
purchase,  or  so  immediately  after  it  as  to  constitute  a  part 
of  the  transaction,  are  admissible  in  evidence  either  for  or 
against  the  party  who  did  the  act  or  made  the  declaration ; 
subsequent  acts  and  declarations  are  only  admissible  as 
evidence  against  the  party  who  did  or  made  them,  and  not 
in  his  favour.    Thus,  if  a  father  buys  property,  and  has  it 
conveyed  into  the  name  of  his  son,  the  father's  declaration 
at  the  time  of  the  purchase  that  he  wished  the  son  to  hold 
as  trustee  for  him  would  be  admissible  to  rebut  the  pre- 
sumption of  advancement,  but  the  father's  subsequent  acts 
and  declarations,  though  they  could  be  used  by  the  son  to 
support  the  presumption  of  advancement,  could  not  be  used' 
in  evidence  by  the  father  to  rebut  it  {n) .    Therefore,  the 
presumption  of  advancement  will  not  be  rebutted  by  the 
mere  fact  that  the  father  retains  the  property  under  his 
control,  and  receives  the  rents  and  profits  or  the  dividends 
and  interest,  and  continues  to  do  so  even  after  the  son  has 


(i)  See  Bernnet  v.  Bennet,  awpra. 

Qi)  Ebrmid  v.  Dancer  (1680),  2  Ch.  Oas.  26. 

{Vi  Beckford  v.  Beckford  (1774),  LofBt,  490.  See.  also  Currant 
V.  J  ago  (1844),  1  Coll.  261. 

(m)  FowTces  v.  Pascoe  (1875),  L.  K.  10  Ch.  App.  343.  , 

(»)  Stock  V.  McAvoy  (1872),  L.  R.  15  Eq.'  55;  Reddington  v. 
Seddivgton  (1794),  3  Ridg.  P.  C.  106,  at  pp.  182,  195;  Sidmmith  v. 
Sidmouth   (1840),  2  Beav.  447. 
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ceased  to  be  a  minor  (o) .  On  the  other  hand,  the  subse- 
quent acts  and  declarations  of  the  son  may  apparently  be 
used  against  him  by  the  father,  at  least,  where  there  is 
nothing  showing  the  intention  of  the  father,  at  the  time 
of  the  purchase,  sufficient  to  counteract  the  effect  of  those 
acts  or  declarations  (p) .  The  fact  that  the  son  permits  his 
father  to  receive  the  profits  of  the  property  is  no  evidence 
against  him,  for  it  is  "  an  act  of  reverence  and  good 
manners"  (g).  Where  a  husband  puts  property  in  his 
wife's  name,  he  cannot  be  heard  to  say  that  he  did  so  to 
defeat  his  creditors,  and  that  the  wife  knew  this  (r) . 


{3)  Resulting 
trust  in  case 
of  joint  pur- 
'Ohases  or 
mortgagfea. 


It  used  to  be  considered  that,  if  the  son  had  already  been 
fully  advanced  and  provided  for,  that  was  a  strong  circum- 
stance against  the  presumption  of  a  further  advance  in  his 
favour,  but  little  weight  is  now  given  to  this  circumstance, 
for  the  father  is  the  sole  jud'gfe  on  the  question  of  a  son's 
provision  (s).  The  fact  that  the  son  is  acting  as  his 
father's  solicitor  would  be  sufficient  to  rebut  the  presump- 
tion of  advancement,  unless  the  rest  of  the  evidence  shows 
an  intention  to  make  a  gift  (t) ;  and  the  circumstances  may 
show  that  the  property  was  put  in  another's  name  merely 
for  convenience,  as  where  a  husband  in  failing  health  opens 
a  banking  account  in  his  wife's  name  (m). 

(3)  Closely  connected  with  the  trust  which  results  to  a 
purchaser  on  a  purchase  in  another's  name  is  the  result- 
ing trust  Vhich  often  arises  out  of  a  joint  purchase  or 
joint  mortgage,  the  surviving  purchaser  or  mortgagee 
being  treated  as  a  trustee  of  the  share  of  the  purchase 
or  mortgage  money  advanced'  by  the  deceased  purchaser 
or  mortgagee.  This  has  already  been  fully  discussed  in 
Chapter  III.  (x). 


(o)  Grey  v.  Grey  (1677),  2  Swanst.  594;  Batstone  v.  Salter  (1874), 
L.  R.  19  Eq.  250;  Commissioners  of  Stamp  Duties  v.  Byrnes,  1911, 
A.  C.  386. 

(p)  Scawin  v.  Scawin  (1841),  1  Y.  &  C.  O.  C.  65. 

(?)  Grey  v.  Grey,  supra. 
,  (r)  Gasooiffne  v.  Gascoigne,  1918,  1  K.  B.  223. 

(s)  Hepworth  v.  Hepviorth  (1870),  L.  B.  11  Bq.  10. 

(<)  Garrett  v.  Wilkinson  (1868),  2  De  G.  &  Sm.  244. 

(«)  Marshall  v.  Cruttwell  (1875),  L.  R.  20  Eq.  328. 

(ar)  Antej  p.  38. 


Ill 


CHAPTEE  VIII. 

CONSTRUCTIVE   TRUSTS. 

A  CONSTRUCTIVE  trust,  as  distinguished  both  from  express  Definition, 
and  from  implied  trusts,  may  be  defined  as  a  trust  which  is 
raised  by  construction  of  equity,  in  order  to  satisfy  the 
demands  of  justice  and  good  conscience  without  reference 
to  any  presumed  intention  of  the  parties.  The  following' 
are  the  principal  kinds  of  such  trusts: — 

(1)  Where  a  vendor  executes  an  absolute  conveyance  (i)  Vendor's 
of  property  to  a  purchaser,  he  has  at  law  no  further  I'en  for 
interest  in  the  property,  even  though  the  purchase-  cK-mo^. 
money  may  not  have  been  paid.  But  in  equity  the 
purchaser  is  a  constructive  trustee  for  the  vendor  to 
the  extent  to  which  the  purchase-money  has  not  been 
paid,  for  it  is  against  conscience  for  him  to  keep 
the  property  of  another  without  paying  the  full  con- 
sideration. This  is  generally  expressed  by  saying  that 
the  vendor  has  a  lien  on  the  property  for  the  amount  of 
the  purchase-money  unpaid.  The  lien  arises  indepen- 
dently of  any  implied  agreement  between  the  parties,  and 
attaches  on  a  sale  not  only  of  realty,  but  also  of  lease- 
holds (a)  and  pure  personalty,  such  as  a  reversionary  in- 
terest in  a  trust  fund  (b).  The  lien  is  not  excluded  by 
the  fact  that  the  purchase-deed  contains,  or  has  indorsed 
upon  it,  a  receipt  for  the  purchase-money  (c) . 

Occasionally,  however,  the  vendor  wiU  have  no  lien.    If  When  no  lien 
he  receives  all  that  he  bargained  for — if,  for  instance,  he  arises, 
sells  the  property  in  consideration  of  the  purchaser  giving 

(a)  Davies  v.  Tftomas,  1900,  2  Ch.  462. 

(6)  Me  Stucley,  Stuoley  v.  Kekewich,  1906,  1  Ch.  67.  And  see 
Hansh  v.  Sndl,  1908,  2  Ch.  127. 

(c)  See,  generally,  on  the  vendor's  lien,  Maohreth  v.  Sjfmmonn 
(1808),  2  mite  &  Tudor's  Equity  Oaaes,  pp.  946  et  aeq. 


112 


THE   PRINCIPLES  OF  EQUITY. 


him  a  promissory  note  or  a  bond  to  pay  him  an  annuity, 
and  the  promissory  note  or  bond  is  duly  given — there  will 
be  no  lien  on  the  property  sold,  even  though  the  note  is 
not  met  at  maturity  or  the  annuity  is  not  paid  (d) .  And 
the  nature  of  the  contract  may  exclude  the  vendor's  lien; 
as  where  the  existence  of  a  lien  w^ould  prevent  the  pur- 
chaser from  selling  the  property  (e),  or  where  the  inten- 
tion of  the  parties  is  that  the  purchaser  shall  resell  or 
mortgage  the  property  and  pay  off  the  vendor  out  of  the 
proceeds {/) . 


When  lieu  is 
waived  by 
taking 
security. 


The  vendor  may  waive  his  lien  by  taking  a  security 
for  the  purchase-money;  but  a  mere  personal  security, 
such  as  a  bond  (ff)  or  a  bill  of  exchange  or  promissory 
note  (h),  will  not,  of  itself,  be  sufficient  to  discharge  the 
lien.  "It  depends  upon  the  circumstances  of  eaoh  case, 
whether  the  Court  is  to  infer  that  the  lien  was  intended 
to  be  reserved,  or  that  credit  was  given,  and  exclusively 
given,  to  the  person  from  whom  the  other  security  was 
taken  "  (i). 


Against 
whom  the 
lien  is  or  is 
not  enforced. 


As  regards  the  persons  who  will  or  will  not  take  the 
property  subject  to  the  lien,  it  m'ay  be  stated  shortly  that, 
just  like  any  other  equitable  interest  in  property,  the  lien 
will  bind  the  property  in  the  hands  of  everyone  except  a 
person  who  obtains  the  legal  interest  for  value  without 
notice,  actual  or  constructive,  of  the  existence  of  the  lien,, 
or  who,  though  his  interest  is  only  equitable,  has  a  better 
equity  than  the  vendor.  The  lien,  therefore,  will  be 
enforced  against — 

(i)  The  purchaser  himself  and  his  representatives  after 
his  death,  and  all  persons  taking  under  him  or 
them  as  volunteers ; 
(ii)  Subsequent  purchasers  for  Valuable  consideration 
who  buy  with  notice  of  the  purchase-money  re- 
maining unpaid,  and  in  this  connection  it  should 


((Z)  Parrott  V.  Sweeiland  (1834),  3  My.  &  K.  655;  BuoTcland  v. 
Tocknfill  (1843),  13  Sim.  406. 

(e)  Bixon  v.  Guyjere  (1857),  1  De  G.  &  J.  655,  a  sale  in  considera- 
tion of  an  annuity  to  be  paid  tor  three  lives. 

(/)  Re  Brentwood  BrioJc  Co.   (1876),  i  Oh.   D.  562. 

Ig)  Collins  v.  Collins  (1862),  31  Beav.  346. 

Xh)  Hughes  v.  Kearney  (1803),  1  Sch.  &  Lefr.  132. 

(J)  Per  Bldon,  C,  in  MacTcreth  v.  Symmons,  supra. 
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be  remembered  that  the  absence  of  any  receipt  from 
the  purchase-deed  gives  constructive  notice  that  the 
money  has  not  been  paid,  though  the  presence  of 
one  receipt,  either  in  the  body  of  the  deed  or  in- 
dorsed upon  it,  is  now  sufficient  to  protect  a  bond 
fide  purchaser  or  morta'agee  from  the  vendor's 
lien  (A-); 

(iii)  The  trustee  in  bankruptcy  of  the  purchaser,  for 
he  takes  the  bankrupt's  property  subject  to  all  the 
equities  affecting  it  in  the  hands  of  the  bank- 
rupt (i); 

(iv)  Subsequent  purchasers,  whether  with  or  without 
notice,  if,  owing  to  the  legal  estate  being  outstand- 
ing, they  only  acquire  an  equitable  interest  in  the 
property,  unless  the  vendor  has  been  guilty  of  such 
negligence  as  to  make  it  inequitable  to  enforce  his 
lien.  Thus,  in  Rice  v.  Ric'e(m),  an  equitable 
mortgagee  was  held  entitled  to  payment  out  of  the 
estate  in  priority  to  the  unpaid  vendor,  because 
the  vendor  had  given  a  receipt  for  the  purchase- 
money  on  which  the  mortgagee  relied  in  good  faith. 

The  vendor  may  lose  his  lien,  not  only  by  waiving  it  How  lien  is 
or  by  the  passing  of  the  property  into  the  hands  of  a  pur-  lost, 
chaser  who  acquires  the  legal  interest  without  notice  or 
a  better  equity  than  the  vendor,  but  also  by  the  operation 
of  the  Statutes  of  Limitation.  The  purchaser,  though  a 
trustee  for  the  vendor,  is  only  a  constructive  trustee,  and 
can  therefore  plead  the  statute.  An  equitable  lien  on 
land  is  barred  at  the  expiration  of  twelve  years  by  the 
provisions  of  the  Real  Property  Limitation  Act,  1874  (n), 
but  an  equitable  lien  on  pure  personalty  is  not  subject  to 
any  Statute  of  Limitations  (o). 

The  vendor  may  enforce  his  lien  by  issuing  a  -writ  in  How  lien  is 
the  Chancery  Division,  claiming  a  declaration  that  he  is  enforced, 
entitled  to  a  lien,  and  on  such  declaration  being  made  he 
will  be  entitled  to  all  such  remedies  for  enforcing  payment 

(*)  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  55. 

(0  JEx  parte  Hanson  (1806),  12  Ves.  at  p.  349. 

(m)  (1853),  2  Drew.  73.    See  ante,  p.  34. 

(«)  37  &  38  Vict.  o.  57,  ».  8;  Toft  v.  Stephenson  (1848),  7  Hare,  1. 

(o)  Se  Stucley,  Stucley  v.  Eelcewich,  1906,  1  Ch.  67. 

S.  8 
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(2)  Pur- 
chaser's lien 
for  prema?- 
turely  paid 
purchase- 
money. 


of  his  purchase-money  and  interest  as  he  would  have  been 
entitled  to  under  an  express  mortgage  or  charge  (p). 

•Where  the  purchaser  has  sold  the  estate  to  a  bond 
fide  sub-purchaser  without  notice,  so  long  as  the  sub- 
purchase-money,  or  part  of  it,  has  not  been  paid,  the 
original  vendor  may  proceed  either  against  the  estate  for 
his  lien,  or  against  the  purchase-money  in  the  hands  of 
the  sub-purchaser,  since  the  latter,  on  receiving  notice  of 
the  lien  before  payment  of  the  sub-purchase-money, 
becomes  a  trustee  for  the  original  vendor  for  the  purpose 
of  securing  payment  to  him  of  the  original  purchase- 
money  (q). 

(2)  Purchaser's  lien. — Somewhat  analogous  to  the 
vendor's  lien  for  unpaid  purchase-money  is  the  lien  which 
a  purchaser  has  upon  the  property  in  the  hands  of  the 
vendor  for  any  instalment  of  his  purchase-money  which 
he  has  paid  without  obtaining  a  conveyance.  The  pur- 
chaser has  this  lien  not  only  when  the  contract  goes  off 
for  want  of  title,  but  also  where  it  is  rescinded  under  a 
condition  enabling  the  purchaser  to  rescind  (r) ;  but  if 
the  contract  goes  off  through  the  purchaser's  default  the 
lien  is  gone  (s) .  The  lien  extends  not  only  to  the  pur- 
chase-money actually  paid,  but  also  to  interest  thereon, 
and  to  money  paid  as  interest  on  the  unpaid  purchase- 
money,  and  to  the  costs  properly  incurred  by  the  pur- 
chaser (i).  The  lien  will  prevail  against  a  subsequent 
mortgagee  with  notice  (m),  and,  in  fact,  against  all  persons 
against  whom  a  vendor's  lien  would  prevail. 


Lessee's  lien.  A  similar  lien  exists  if  an  intended  lessee  enters  on 
the  land  under  a  contract  to  grant  him  a  lease  and  expends 
money  in  repairing  the  premises  in  accordance  with  his 
contract,  and  the  lessor  fails  to  grant  the  lease  (x) . 


Qp)  Rose  V.  Watson  (1864),  10  H.  li.  C.  672  (purchaser's  lien); 
Re  SiMcley,  Stucley  v.  Kekeunch,  1906,  1  Ch.  67  (vendor's  lien). 

(?)  TourvUle  v.  Naish  (1734),  3  P.  Wms.  306. 

(»•)  WMtbread  v.  Watt,  1901,  1  Ch.  911,  at  p.  915;  affirmed,  1902, 
1  Ch.  835. 

(«)  Driver  v.  Grant  (1852),  5  De  G.  &  Sm.  451;  Ridout  v.  Fowler, 
1904,  2  Ch.  93. 

(<)  Rose  V.  Watson  (1864),  10  H.  L.  Ca.  672. 

(«)  Ibid. 

(x)  Middleton  v.  Magnay  (1864),  2  H.  &  M.  233. 
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Where  the  land  is  in  Middlesex,  as  no  provision  is  made  Whether  a 
for  the  registration  of  a  lien,  the  lien  holds  good,  although  1*™  ^'^^  ^^ 
it  is  not  registered  {y).    But  in  Yorkshire  a  vendor's  lien  Mfddtrex^r 
must  be  registered,  for  otherwise  it  will  have  no  priority  Yorkshire, 
over  a  subsequent  assurance  for  value  which  is  duly  regis- 
tered, except  in  a  case  of  actual  fraud  (z) . 

(3)  It  is  a  general  principle  of  equity  that  a  trustee  or  (3)  Person 
other  person  occupying  a  fiduciary  position  must  not  take  oooupying 
advantage  of  his  position  to  make  a  personal  profit  for  poStSs 
himself  in  any  case  where  to  do  so  might  create  a  conflict  constructive 
between  his  duty  and  his  interest.     Any  profit  he  may  ^'^^fif®"*. 
make  in  such  a  case  he  holds  as  constructive  trustee  for  the  throu^'his 
person  to  whom  he  owes  the  duty.    A  common  instance  of  position; 
this  occurs  where  a  trustee  of  a  lease  obtains  a  renewal  in  e.g.,  if  he 
his  own  name  and  for  his  own  benefit,  the  invariable  rule  J™ews  a  lease 
being  that  a  lease  so  renewed  must  be  held  upon  trust  for  of'thTteusT* 
the    cestui   que    trust,  even  though  the  trustee  honestly  property,  he 
endeavoured  to  renew  the  lease  for  the  benefit  of  the  cestui  ^°^^^  *^^, 
que  trust.     The  leading  case  on  the  point  is  Keech  v.  as°tm8teer^ 
Sandford  (a),  where  a  trustee,  who  was  holding  a  lease  of  whether  it  is 
Eomford  Market  upon  trust  for  an  infant,  applied  to  the  fj^" oTno'T 
lessor  before  the  expiration  of  the  term  for  a  renewal  for 
the  benefit  of  the  infant.    The  lessor  refused  to  grant  such 
•a  renewal,  whereupon  the  trustee  got  a  lease  made  to  him- 
self.    It  was  held  by  King,  L.C.,  that  he  was  trustee  of 
the  lease  for  the  infant,  and  must  assign  tlie  same  to  him 
and  account  for  the  profits,  the  Lord  Chancellor  cynicaHj 
remarking:  "I  very  well  see,  if  a  trustee,  on  the  refusal 
to  renew,  might  have  a  lease  to  himself,  few  trust  estates 
would  be  renewed  to  cestui  que  use."     The  principle  is 
not  confined  to  trustees  properly  so  called,  but  extends  also 
to  other  persons  who  clearly  occupy  a  fiduciary  position, 
such  as  executors,  administrators,  and  agents,  and  the  rule 
is,  in  their  case,  an  absolute  one,  just  as  it  is  in  the  ca^e  of 
:an  express  trustee,  that,  however  bond  fide  they  may  act, 
they  cannot  keep   the   benefit   of  a   renewal,  ari^d  it  is 
immaterial    whether   the    lease  is  or  is  not  a  renewable 


(y)  Kettlewell  v.  Watson  (1884),  26  Ch.  D.  501. 
(z)  Yorkshire  Registries  Act,  1884  (47  &  48  Vict.  c.  54),  88.  7,  14; 
Sattison  v.  Bobson,  1896,  2  Ch.  403. 
(o)   (1726),  Cha.  Oa.  61. 

8(2) 
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But  a  trustee   lease  (&).     But  a  distinction  has  been  drawn  between  the- 
may  ]^urohaBe  renewal  of  a  lease  and  a  purchase  of  the  reversion  on  the 

hlms^u^ess  ^^^^^'  ^^^  ^^  ^^^  ^^^^  ^^^'^  ^^^^  ^  trustee  who  purchases 
the  reversion  is  entitled  to  the  benefit  of  his  purchase, 
unless  the  lease  is  renewable  by  custom  or  by  contract,  or 
he  has  been  guilty  of  fraud  (e),  the  ground  of  the  dis- 
tinction being  alleged  to  be  that  a  renewed  lease  is  merely^ 
as  it  were,  a  continuation  of  or  graft  upon  the  trust 
property,  whereas  the  reversion  is  something  different. 


!  IS 

renewable 


Benewal  of 
lease  by 
persona 
having  a  par- 
tial interest 
in  the  lease. 


The  rule  laid  down  in  Keech  v.  Sandford  (d)  has  been 
extended  to  persons  who  have  a  partial  interest  in  a  lease, 
such  as  tenants  for  life  (e),  partners  (/),  mortgagors  and 
mortgagees  (g),  and  joint  tenants  and  tenants  in  com- 
mon (h),  although  such  persons  do  not  stand  in  a  definite- 
fiduciary  relation  to  the  other  persons  interested.  But  in 
these  cases  the  rule  is  only  applied  in  a  modified  form;  it 
is  not  an  absolute  rule  that  such  persons  must  hold  the 
renewed  lease  as  constructive  trustees.  The  presumption 
of  a  trust  is  in  their  case  rebuttable,  and,  if  they  can  show 
that  they  did  not  in  any  way  abuse  their  position,  or  in 
any  way  intercept  an  advantage  coming  by  way  of  accre- 
tion to  the  estate,  they  can  keep  the  rene'wed  lease  for 
their  own  benefit,  though  it  is  very  difficult  for  a  partner, 
and,  in  a  less  degree,  for  a  mortgagor  or  mortgagee,  to. 
rebut  the  presumption  (i) .  The  matter  was  fully  discussed 
in  Re  Biss,  Biss  v.  Biss  (k).  There  the  owner  of  a  shop 
held  under  a  yearly  tenancy  died  intestate,  leaving  a 
widow  and  three  children,  and  the  widow  obtained  a  grant 
of  administration  and  continued  with  one  of  the  sons  to 
carry  on  the  business.  The  widow  applied  unsuccessfully, 
to  the  landlord  for  a  new  lease,  and  the  son  thereupon 


(*)  Se  Morgan,  Pillgrem  v.  PiUgrem  (1881),  18  Ch.  D.  93  (a  case 
of  executor). 

(c)  Bevan  v.  Wehh,  1905,  1  Ch.  620.  And  see  Griffith  v.  Owen, 
1907,  1  Ch.  195. 

(d)  Supra,  p.  115. 

(e)  Randall  v.  Russell  (1817),  3  Mer.  190;  Lloyd-Jones  v.  Clark- 
Lloyd,  1919,  1  Ch.  424. 

(/)  Featherstonhaiigh  v.  Fenwick  (1810),  17  Ves.  298,  311;  Clegg 
V.  Edmondsmi  (1857),  8  De  G.  M.  &  G.  787,  807. 

((/)  Raicestraw  v.  Breiver  (1728),  2  P.  Wms.  511;  Leigh  v.  Burnett 
(1885),  29  Oh.  D.  231. 

(A)  Palme)-  v.  Young  (1684),  1  Vern.  276;  reported  in  note  to> 
Re  Biss,  1903,  1  Ch.  65. 

(i)  Ee  Biss,  Biss  v.  Biss,  1903,  2  Gh.  40. 

Qc)  1903,  2  Ch.  40. 
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obtained  a  lease  for  himself.  It  was  held  by  the  Court  of 
Appeal  that  he  was  entitled  to  keep  the  lease  for  himself, 
for  ho  did  not  stand  in  any  fiduciary  position  to  the  other 
persons  interested  in  the  estate,  and  he  had  not  deprived 
the  estate  of  any  right  or  expectation  of  renewal,  and  he 
had  not  in  any  way  abused  his  position. 

If  a  tenant  for  life  or  other  person  having  a  partial  Purchase  of 
interest  in  a  lease  purchases  the  reversion,  he  will  hold  it  reversion  by 
for  his  own  benefit,  unless  the  lease  is  renewable  by  custom  a  parti^*^™^ 
or  by  contract,  or  unless  he  is  guilty  of  fraud,  or  there  is  interest  in 
an   express   trust  for   renewal   in   the   settlement  (?).     A  l^^^^- 
tenant  for  life  who  purchases  adjoining  land  under  aright 
■of  pre-emption  annexed  to  the  settled  land  must  hold  it 
as  a  trustee  ()w). 

Wliere  a  person,  "who  has  renewed  a  lease  or  purchased'  Lien  for  ei- 
the  revei-sion  on  the  lease  in  his  own  name,  is  held  to  be  a  pe^ises  of 
trustee,  he  has  a  lien  upon  the  estate  for  the  costs  and  ^^^^^^'    "■ 
expenses  of  the  renewal  or  purchase  with  initerest  at  4  per 
cent.;    and   if   he    has    expended   money    in   permanent 
improvements  he  is  prima  facie  enti,tled  to  be  recouped 
his  expenditure  to  the  extent  of  the  improved  value,  and 
the  fact  that  he  is  beneficially  entitled  as  tenajit  for  life 
under  the  constructive  trust  do^s  not  displace  his  right  to 
recoupment  (»). 

(4)  A  constructive  trust  also  sometimes  arises  through  a  (4)  Stranger 
stranger  to  a  trust  already  constituted  becoming  charge-  *°^  y"*'  " 
able  as  a  trustee.    It  is  clear  that  any  one  is  a  constructive  constructive 
trustee  if  he  receives  the  trust  property,  even  for  value,  trustee, 
with  actual  or  constructive  notice    that    the    property  is 
trust  property,  and  that  the  transfer  to  him  is  a  breach  of 
trust,  or  if,  having  received  the  trust  property  otherwise 
than  by  purchase  for  ^alue  without  notice,  he  knowingly 
deals  with  it  in  a  manner  inconsistent  with  the  trust  (o). 

(I)  Haiidall  V.  liii-^sell  (1817),  3  ller.  190;  Me  Lord  liaiielagh's 
Will  (1884),  26  Ch.  D.  590;  Phillips  v.  Phillips  (1885),  29  Ch.  D. 
673;  Longton  ».  Wilsby  (1887),  76  L.  T.  770;  Bevan  v.  Webb,  1905, 
1  Ch.  620. 

{m)  Rowley  \.   Giniiever,  1897,  2  Ch.  503. 

00  RovIpij  v.  Ginnever,  1897,  2  Ch.  503. 

(o)  See,  e.g.,  Lee  v.  Sankey  (1872),  L.  R.  15  Eq.  204,  at  p.  211; 
Soar  V.  Ashwell,  1893,  2  Q.  Bl.  390,  at  p.  396 ;  Re  Blundell  (1888), 
40  Ch.  D.  370,  at  p.  381. 
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And  a  stranger  to  the  trust  may  also  incur  the  liabilities 
of  a  trustee  by  assisting  with  knowledge  in  a  fraudulent 
design  on  the  part  of  the  trustee,  even  though  he  does  not 
actually  himself  receive  the  trust  property  (p) .  But 
"  strangers  are  not  to  be  made  cohstructive  trustees  merely 
because  they  act  as  agents  of  trustees  in  transactions 
within  their  legal  powers,  transactions  perhaps  of  which 
a  Court  of  Equity  may  disapprove,  unless  those  agents 
receive  and  become  chargeable  with  some  part  of  the  trust 
property,  or  unless  they  assist  with  knowledge  in  a 
dishonest  and  fraudulent  design  on  the  part  of  the 
trustees"  (q). 

(5)  Other  cases  (5)  There  are  many  other  cases,  too  numerous  to  specify  ^ 
of  oonstnio-  [^  which  a  constructive  trust  is  raised  in  equity.  Every 
case,  not  being  a  case  of  express  or  implied  trust,  in  which 
the  legal  owner  of  property  is  compelled  in  equity  to  hold 
it,  either  wholly  or  in  part,  for  the  benefit  of  some  other 
person,  is,  strictly  speaking,  a  case  of  constructive  trust.. 
For  instance,  a  mortgagee  who  has  sold  under  his  power 
of  sale  is  a  constructive  trustee  for  the  mortgagor  of  any 
sui'plus  of  the  purchase-money  remaining  after  he  has 
paid  himself  his  principal,  interest  and  costs;  and  his 
solicitor  who  receives  the  purchase-money  is  equally  a 
trustee  (r) . 

(p)  Barnes  v.  Addt/  (1874),  L.  R.  9  Ch.  App.  244,  at  p.  251; 

(q)  Per  Lord  Selborne,  L.C.,  in  Barnes  \.  Addy,  ubi  ^up.; 
approved  in  Mara  v.  Browne,  1896,  1  Ch.  199,  at  p.  209.  See  also 
Re  Barney,  1892,  2  Ch.  265;  Coleman  \.  Bucks  and  Oxoii.  Union 
Bank,  1897,  2  Ch.  243;   and  Stokes  v.  Prance,  1898,  1  Ch.  at  p.  224- 

(;■)  Re  Bell  (1886),  34  Ch.  D.  462. 
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CHAPTEE  IX. 

TRUSTEES . 

(1)  Their  appointment,  retirement,  and  removal. 

Ability  to  be  a  trustee  is  co-extensive  with  the  capacity  wiomaybe 
to  hold  property.     Thus,  a  corporation  may  always  be  a  a  trustee, 
trustee  of  pure  personalty  («),  and  of  land  also  if  it  has  Corporations, 
authority  to  hold  land  by,  virtue  of  some  statute  or  of  a 
licence  in  mortmain  (&),  e.g.,  if  it  is  a  company  registered 
under  the  Companies  (Consolidation)  Act,  1908  (c),  and, 
since  the  Bodies  Corporate  (Joint  Tenancy)  Act,  1899  (d), 
has  removed  the  former  inability  of  a  corporation  to  hold 
•property  in  joint  tenancy,  a  corporation  may  be  a  co- 
trustee with  an  individual  or  another  corporation.     The 
Public   Trustee,  it  may  be  mentioned,  is  a  corporation, 
and  is  entitled  to  hold  land,  though  no  express  power  to 
do  so  is  given  to  him  by  the  Public  Trustee  Act,  1906  (e). 
An  alien,  also,  being  allowed  by  the  British  Nationality  Aliens, 
and  Status  of  Aliens  Act,  1914  (/),  to  .hold  real  or  per- 
sonal property  of  every  description,  except  a  British  ship, 
can  be  a  trustee.    And  so,  too,  can  a  married  woman,  and  Married 
she  need  not,  since  the  Married  Women's  Property  Act,  'womea. 
1882  {g),  obtain  her  husband's  assent  to  the  acceptance 
of  a  trust,  nor  need  she  now  make  use  of  a  deed  acknow- 
ledged, or  obtain  her  husband's  concurrence,  in  disposing 
of  trust  property  {h) . 

(a)  Att.-Gen.  v.  St.  John's  Hospital,  Bedford  (1865),  2  De  G. 
J.  &  Sm.  621,  635. 

(6)  Mortmain  and  Charitable  Uses  Act,  1888  (61  &  62  Vict. 
c.  42),  8.  1. 

(c)  Re  Thompson,  Thompson  v.  Alexander,  1905,  1  Ch.  229;  Com- 
panies (ConsoUdation)  Act,  1908  (8  Edw.  VII.  o.  69),  a.  16. 

id)  62  &  63  Vict.  o.  20. 

(e)  6  Edw.  VII.  c.  55;  Be  Leslie's  Hassop  ^Estates,  1911,  1  Oh. 
611. 

(/)  4  &  5  Geo.  V.  ...  17,  8.  17. 

ig)  45  &  46  Vict.  o.  75,  ss.  1,  18,  and  24. 

(A)  Married  Women's  Property  Act,  1907  (7  Edw.  VII.  c.  18), 
8.  1,  overruling  -Re  Harhness  ami  Allsopp,  1896,  2  Ch.  358. 
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Persons  who 
are  undesir- 
able trustees, 


But,  though  auy  person  or  corporation  capable  of  hold- 
ing property  may  act  as  trustee,  every  such  person  or 
corporation  is  not  a  desirable  trustee.  An  infant  is  clearly 
unsuitable;  so  are  women  of  no  business  capacity;  so  is  a 
person  who  is  usually  resident  out  of  the  jurisdiction,  for 
the  Court  has  no  control  over  him.  And,  as  one  of  the 
duties  of  a  trustee  is  to  hold  the  scales  evenly  between  the 
different  beneficiaries,  a  beneficiary  is  usualiy^,  an  undesir- 
able trustee,  for  he  is  placed  in  a  position  in  which  his  duty 
as  a  trustee  may  conflict  with  his  interest  as  a  beneficiary. 
For  a  similar  reason,  a  solicitor  to  one  of  the  beneficiaries, 
or  the  husband  or  wife  of  a  beneficiary,  should  not  be 
appointed  unless  there  are  special  circumstances. 


and  would  not 
be  appointed 
by  tie  Court. 


Whether  ap- 
pointor can 
appoint  him- 
sell  a  new 
trustee. 


In  this  connection  it  should  be  remembered  that  trustees 
may  be  appointed  (i)  by  the  settlor  on  making  the  settle- 
ment, (ii)  by  the  beneficiaries  if  they  are  all  sui  juris  and 
between  them  entitled  to  the  whole  beneficial  interest, 
(iii)  by  some  person  who  has  a  power,  either  under  the 
trust  instrument  or  under  s.  10  of  the  Trustee  Act, 
1893  (i),  to  appoint  new  trustees,  or  (iv)  by  the  Court. 
Where  the  appointment  is  being  made  by  the  settlor  or  the 
beneficiaries,  any  competent  person  or  corporation  may  be 
appointed,  but,  when  it  is  being  made  by  a  person  under  a 
power  to  appoint  new  trustees,  no  one  whom  the  Court 
would  not  appoint  should  be  appointed,  though  such  an 
appointment  is  not  necessarily  invalid  (;') .  The  Court  will 
not  appoint  a  person  under  disability,  nor  a  person  who  is 
resident  out  of  the  jurisdiction,  unless  the  trust  property 
is  abroad  or  all  the  beneficiaries  are  abroad  (fc),  nor  a 
beneficiary,  nor  the  beneficiary's  solicitor  or  husband  or 
wife,  unless  no  other  trustee  can  be  found  (I) ;  but  a  pro- 
perly qualified  woman  may  be  appointed,  even  though  it  is 
possible  to  find  another  trustee  (m).  Under  the  power  of 
appointing  new  trustees  given  by  s.  10  of  the  Trustee  Act, 
1893  {n),  it  has  been  held  that  the  appointor  cannot,  owingi 

(0  56  &  57  Vict.  0.  53. 

(/)  Xe  Cotter,  Jennings  v.  Nye,  1915,  1  Oh.  307. 

Ik)  Me  Freeman's  Settlement  Trusts  (1887),  37  Ch.  D.  148;  Re 
Liddiard  (1880),  14  Ch.  D.  310. 

(I)  Ex  parte  Glutton  (1853),  17  Jur.  988;  Re  Orde  (1883),  24 
Ch.  D.  271,  at  p.  272;  Re  Coode,  Coode  v.  Foster  (1913),  108 
L.  T.  94. 

(m)  Re  DicUnson's  Trusts,  1902,  W.  N.  104. 

(«)  56  &  57  Vict.  c.  53. 
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to  the  wording'  of  the  section,  appoint  himself  (o),  but 
there  is  no  rule  that  the  donee  of  an  express  power  con- 
ierred  by  the  settlement  cannot  appoint  himself  ('p), 
though,  such  a  power  being  fiduciary,  the  appointor 
should  only  appoint  himself  in  special  circumstances  (q) . 

Wherever  a  trust  exists,  and  there  is  no  trustee  to  Equity  never 
execute  it,  the  person  in  whom  the  legal  estate  vests  holds  wants  a 
the  property  as  trustee,  the  want  of  a  trustee  not  affecting  *''"*'*^- 
the  beneficial  interest.  Therefore,  if  a  testator  shows  an 
intention  to  create  a  trust,  but  does  not  appoint  a  trustee, 
the  personal  representative,  or,  if  the  property  is  a  legal 
•estate  in  copyholds  or  customary  freeholds  not  vested  in 
the  personal  representative  under  the  Land  Transfer  Act, 
1897  (r),  the  testator's  heir  or  devisee,  is  deemed  a  trustee. 
In  the  same  way,  if  a  sole  trustee  appointed  by  the  settlor 
•disclaims  the  trust,  this  does  not  put  an  end  to  the  trust, 
but  the  property  reverts  to  the  settlor,  or,  if  he  is  dead, 
to  his  personal  representative  or  heir  or  devisee,  who  must 
Jiolid  upon  the  trusts  specified  in  the  settlement  (s) . 
Similarly,  on  the  death  of  a  sole  or  surviving  trustee, 
the  legal  estate,  still  subject  to  the  trust,  vests  in  his 
personal  representatives,  whether  it  is  pure  personalty, 
leaseholds,  or  freeholdls  (t),  but  not  if  the  property  is  copy- 
hold to  which  the  trustee  had  been  admitted,  i\-hich  vests 
in  his  heir  or  devisee  {u) ;  and,  until  new  trustees  are 
-appointed,  the  personal  rejDresentatives,  though  they  are 
not  bound  to  accept  the  position  and  duties  of  trustees  (x), 
are  capable  of  exercising  or  performing  any  power  or 
trust  which  the  deceased  trustee  could  have  exercised  or 
performed,  unless  the  trust  instrument,  if  any,  contains 
■a,  contrary  direction,  or  unless  the  trust  was  created  before 
1882  .(y),  in  which  case  they  can  only  do  so  if  the  settlor 
has  indicated  an  intention  to  that  effect  (z) . 

(o)  Re  Samp-iOH,  1906,  1  Ch.  435. 

(p)  Montefime  v.  Guedalla,  1903,  2  Ch.  723. 

(q)  ReSkeat's  Settlement  (1889),  42  Ch.  D.  522;  Re  Neiven,  Neiven 
V.  Barnes,  1894,  2  Ch.  297. 

(f)  60  &  61  Vict.  c.  65. 

(s)  Mallott  V.  Wilson,  1903,  2  Ch.  494. 

(0  Conveyancing  Act,  1881   (44  &  45  Viet.  c.  41),  s.  30. 

(u)  Copyhold  Act,  1894  (57  &  58  Vict.  o.  46),  s.  88. 

(x)  Re  Betmett,  Wcu-d  v.  Bennett,  1906,  1  Ch.  216. 

(»  Conveyancing  Act,  1911  (1  &  2  Geo.  V.  c.  37),  ».  8. 

{z)-Re  WairUnis,  1908,  1  Ch.  123;  Re  C'runden  and  Meux,  1909, 
1  Ch.  690. 
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Court's  power 
to  appoint 
new  trustees 
(a)  under 
Trustee  Act, 
1893  (56  &  57 
Vict.  0.  53), 
8.  25. 


Under  s.  25  of  the  Trustee  Act,  1893,  the  High  Court 
has  a  wide  power  of  appointing  a  new  trustee  or  new  trus- 
tees either  in  substitution  for  or  in  addition  to  any  existing 
trustee  or  trustees,  or  although  there  is  no  existing  trustee. 
The  appointment  can  be  made  whenever  it  is  expedient  tO' 
appoint  a  new  trustee  and  it  is  found  inexpedient,  diffi- 
cult, or  impracticable  so  to  do  without  the  assistance  of 
the  Court,  e.g.,  when  a  trustee  is  convicted  of  felony  or- 
is bankrupt.  The  Court  has  also,  under  ss.  26 — 41  of 
the  same  Act,  very  extensive  powers  of  making  vesting 
orders  with  regard'  to  trust  land  and  orders  vesting  the 
right  to  transfer  trust  stock  or  sue  for  trust  choses  in 
action,  whenever  it  appoints  a  new  trustee,  and  on  many 
other  occasions  also.  Applications  for  the  appointment 
of  a  new  trustee  and  for  such  vesting  order's  may  be- 
made  by  any  beneficiary  or  trustee  («),  and  are  made- 
by  originating  summons  in  the  Chancery  Division  (h) . 
Where  a  trustee  is  a  lunatic,  formerly  the  Chancery- 
Division,  though  it  had  power  to  appoint  a  new 
trustee  to  take  his  place,  could  not  make  the  necessary 
vesting  order  which  had  to  be  made  by  the  Court  in 
Lunacy  (e),  but  the  Lunacy  Act,  1911  {d),  has  now  given 
the  Chancery  Division  power  to  make  a  vesting  order  in_ 
such  a  case . 


(b1  Under  the 
Judicial 
Trustees  Act, 
1896. 


A  further  power  of  appointing  a  trustee  is  given  to- 
the  Court  by  s.  1  of  the  Judicial  Trustees  Act,  1896  (e), 
and  the  Judicial  Trustees  Eules,  1897,  which  enable  the 
Court,  on  the  application  by  summons  of  the  settlor  or- 
a  trustee  or  a  beneficiary,  to  appoint  any  fit  and  proper- 
person  nominated  in  the  application  (/),  or  an  official  of 
the  Court  (usually  the  official  solicitor),  to  be  a  judicial 
trustee  to  act  alone  or  jointly  with  any  other  person  and, 
if  sufficient  cause  is  sho-wn,  in  place  of  all  or  any  existing 
trustees.  Under  this  Act  the  Court  may  appoint  a  judicial 
trustee  to  administer  the  estate  of  a  testator  or  intestate 


(a)  Trustee  Act,  1893  (56  &  57  Vict.  o.  53),  ».  36. 
(6)  K.  S.  C,  Ord.  LV.  r.  13a. 
(o)  Be  M.,  1899,  1  Ch.  79. 

(d)  1  &  2  Geo.  V.  c.  40,  3.  1.  Where,  however,  the  moptgag>ee 
is  not  a  trustee,  the  application  must  still  be  made  in  Lunacy.:  Ber 
James'  Mortgage,  1919,  1  Oh.  61;  Re  Hirons,  1920,  W.  N.  55;  con- 
trast Re  Hayter,  1919,  W.  N.  32. 

(e)  59  &  60  Vict.  c.  35. 

(/)  See  Douglas  v.  Bolam,  1900,  2  Ch.  749. 
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instead  of  the  executor  or  administrator  {g),  but  in  all 
cases  the  appointment  of  a  judicial  trustee  is  absolutely 
discretionary  {g),  and,  as  a  matter  of  fact,  comparatively 
few  appointments  have  been  made.  A  judicial  trustee 
is  an  officer  of  the  Court,  and  as  such  is  subject  to  its 
control  and  super\'ision ;  he  can  at  any  time  obtain  the 
Court's  direction  as  to  the  way  in  which  he  is  to  act, 
without  the  necessity  of  a  formal  application  by  summonsi; 
he  is  entitled  to  such  remuneration  as  the  Court  allows  - 
him;  and  his  accounts  are  audited  every  year  (h) .  In  these 
respects  he  differs  from  an  ordinary  trustee. 

Lastly,  by  the  Public  Trustee  Act,  1906  («),  the  Court  W  Under  the 
has  power,  on  the  application  by  originating'  summons  of  ^^  ^°j.  ^Qg 
any  trustee  or  beneficiary,  to  appoint  the  Public  Trustee 
to  be  a  new  or  additional  trustee,  even  though  the  trust 
instrument   contains   a   direction    that   he   shall   not   be 
appointed  (fc) . 

Also,  apart  altogether  from  legislation,  the  Court  has  Removal  of 
an  inherent  jurisdiction  to  remove  old  trustees,  and  to  t^nstees. 
appoint  new  ones  in  their  places,  and  this  jurisdiction 
will  be  exercised  whenever  the  welfare  of  the  beneficiaries 
requires  it,  the  interest  of  the  trust  being  the  matter  of 
paramount  importance  with  the  Court  (?).  The  welfare 
of  the  beneficiaries  is  also  the  Court's  guide  in  exercising 
its  statutory  powei-s  of  removal,  e.g.,  on  bankruptcy  (m); 
a  bankrupt  trustee  ought  to  be  removed  from  his  trustee- 
ship whenever  the  nature  of  the  trust  is  such  that  he  has 
to  receive  and  deal  with  trust  funds  so  that  he  can  mis- 
appropriate them,  but,  if  there  is  no  danger  to  the  trust 
property,  bankruptcy  by  itself  wiU.  not  necessarily  induce 
the  Court  to  remove  him  (??). 

The  occasions  for  having  recourse  to  the  Court  for  the  Appointment 
appointment  of  new  trustees  are  not  in  these  days  of  very  °|  ^^^  °" 
frequent  occurrence,  for  the  appointment  can  usually  be 

(?)  He  Ratclif,  1898,  2  Ch.  352. 

(A)  Judicial  Trustees  Act,  1896;  Judicial  Trustees  Rules,  1897. 
(J)  6  Edw.  VII.  c.  55,  8.  6. 

(Jc)  See  further  as  to  the  Public  Trustee,  infra,  p.  125. 
(I)  He  WrighUon,   Wrigktson   v.   Cooke,  1908,  1   Oh.   789. 
(m)  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  25. 
(;/)  7f«  Barker's  Trusts    (1875),   1   Ch.   D.    43;    Ee  Adams'   Trusts 
(1879),  12  Ch.  D.  634. 
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made  out  of  Court  under  an  express  power  conferred  by 
the  trust  instrument,  or  under  the  statutory  power  given 
by  s.  10  of  the  Trustee  Act,  1893  (o),  which  applies  when- 
ever the  trust  was  created,  unless  excluded  by  the  trust 
instrument,  if  any,  and  allows  a  new  trustee  or  trustees 
to  be  appointed  to  take  the  place  of  a  trustee  who  is 
dead  (p),  or  remains  out  of  the  United  Kingdom  for  more- 
.than  twelve  months,  or  desires  to  be  discharged,  or  refuses, 
or  is  unfit,  to  act,  or  is  incapable  of  acting.  The  appoint- 
ment is  made  in  writing  (not  necessarily,  though  usually, 
by  deed)  by  (1)  the  person  nominated  for  the  fmrpose  by 
the  trust  instrument,  or  (if  there  is  no  such  23erson,  or  no 
such  jjerson  able  and  willing  to  act)  (2)  the  suniving 
or  continuing  trustees  or  trustee,  including  a  refusing  or 
retiring  trustee,  if  willing  to  make  the  appointment  (q), 
or  (3)  the  personal  representatives  of  the  last  surviving 
or  continuing  trustee.  On  such  an  appointment  the 
number  of  trustees  may  be  increased,  and  a  separate  set 
of  trustees  may  be  appointed  for  any  part  of  the  trust 
property  held  on  distinct  trusts,  and  it  is  not  obligatory 
to  appoint  more  than  one  trustee  where  only  one  wa.s 
originally  appointed,  or  to  fill  upi  the  original  number 
where  more  than  two  were  originally  appointed.  But, 
except  where  only  one  trustee  was  originally  appointed, 
a  trustee  is  not  to  be  discharged^  under  this  section  unless 
there  will  be  at  least  two  trustees  to  perform  the  trust, 
and  in  determining  the  number  of  trustees  for  this  purjDOse 
a  custodian  trustee  is  not  to  be  reckoned  as  a  trustee  (r). 

Vesting  Where  a  new  trustee  is  apjiointed,  the  trust  property 

declaration  on  j^g^g  j-q  j^g  vested  in  him.     A  useful  provision  enabling 

of  new  this  to  be  done  without  any  conveyance  or  assignment  is 

trustee.  contained  in  s.  12  of  the  Trustee  Act,  1893,  under  which 

the  property  may  be  made  to  Vest  in  the  persons,  who  by 

virtue  of  the  appointment  are  now  the  trustees,  by  a  mere 

vesting  declaration  contained  in  the  appointment,  which 

for  this  purpose  must  be  by  deed.     The  section  does  not, 

(o)  56  &  57  Viofr.  c.  53,  repealing  and  re-enacting  ss.  31 — 34  of 
the  Conveyancing  Act,  1881,  s.  5  of  the  Conveyancing  Act,  1882, 
and  3.  6  ot  the  Conveyancing  Act,  1892. 

(p)  This  includes  a  person  nominated  trustee  in  a  will,  but  dying 
before  the  testator:  Trustee  Act,  1893,  s.  10  (4). 

(?)  Trustee  Act,  1S93,  s.  10  (4) ;  R"  Nori-ls,  Allen  v.  Norris  (1884), 
27  Ch.  D.  333. 

(/■)  Public  Trustee  Act,  1906  (6  Edw.  VII.  ^.  55),  s.  4;  infra, 
p.  124. 
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however,  extend  to  any  legal  estate  or  interest  in  copyhold 
or  customary  land,  or  to  land  conveyed  by  ^vay  of  mort- 
gage for  securing  money  subject  to  the  trust,  or  to  any 
such  share,  stock,  annuity,  or  property  as  is  only  trans- 
ferable in  books  kept  by  a  company  or  other  body,  or  in  . 
manner  directed  by  or  under  Act  of  Parliament.  Further,  Vesting  order, 
where  a  new  trustee  is  appointed  by  the  Court,  and  in 
certain  other  cases  where  it  is  difficult  or  impossible  to 
obtain  a  transfer  of  the  legal  interest  in  trust  property,  the 
Court  may  make  an  order  vesting  land  or  the  right  to 
transfer  stock,  or  to  recover  a  chose  in  action  in  the  new 
trustee  or  such  person  as  the  Court  may  appoint  (s) . 

The  difficulty  frequently  experienced  in  times  past  of  The  Public- 
finding  a  person  willing  to  act  as  trustee  is  now  met  by  Trustee, 
the  Public  Trustee  Act,  1906,  which  established  a  Public 
Trustee.  The  two  chief  advantages  derived  from  appoint- 
ing him  to  act  as  a  trustee  are  that,  being  a  corporation  (t), 
he  never  dies,  and  the  State  is  responsible  for  any  loss  to 
the  trust  estate  caused  by  his  breaches  of  trust  (u) .  He 
may  act  as  a  custodian  trustee,  or  as  an  ordinary  trustee, 
or  as  a  judicial  trustee,  and  may  act  alone  or  jointly 
with  another  person  or  other  persons;  he  may  decline  to 
accept  any  trust,  except  that  he  must  not  decline  solely  on 
the  'ground  of  the  smallness  of  the  trust  property;  he  can- 
not accept  any  trust  exclusively  for  religious  or  charitable 
pui-poses  (r),  or  any  trust  under  a  deed  of  arrangement  for 
the  benefit  of  creditors,  or  the  adininistration  of  an^  estate 
known  or  believed  by  him  to  be  insolvent;  nor  can  he,  as 
ordinary  trustee,  carry  on  a  business  without  the  leave  of 
the  Treasury,  unless  he  carries  it  on  (a)  for  not  more  than 
eighteen  months,  and  (b)  with  a  view  to  sale,  disposition, 
or  winding-up,  and  (c)  if  satisfied  that  it  can  be  carried  on 
without  risk  of  loss  (w).  Nor  can  he  accept  the  trustee- 
ship of  any  settlement  other  than  an  English  one  (x) . 

The  appointment  of  the  Public  Trustee  to  act  as  cus-  Public  Trus- 
todian  trustee  may  be  madie  bj  the  Court,  or  by  the  settlor,  tee  ab^jing  as. 
or  by  the  person  who  has  power  to  appoint  new  trustees,  traatee*'' 

(s)  Trustee  Act,  1893  (56  &  57  Vict,  c.,53),  ss.  26  et  seq. 
it)  Public  Trustee  Act,  1906  (6  Edw.  VII.  o.  55),  s.  1. 
(«)  Ihid.  s.  7. 

Iv)  Re  Hampton,  Public  Trustee  v.  Hamilton  (1919),  88  L.  J.  Ch. 
103. 

(w)  Public  Trustee  Act,  1906,  s.  2;  Public  Trustee  Rules,  1912,  i.  7. 
Xx)  Re  Hewitt,  1915,  1  Ch.  228. 
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When  appointed,  the  trust  property  must  be  transferred  to 
him  as  if  he  were  sole  trustee,  and  all  the  securities  and 
documents  of  title  relating  to  the  trust  property  are  to  be 
in  his  sole  custody,  and  all  sums  payable  to  or  out  of  the 
income  of  the  trust  property  are  to  be  paid  to  or  by  him, 
except  that  he  may  allow  the  dividends  and  other  income 
to  be  paid  to  the  other  trustees  (called  the  "  managing 
trustees  "),  or  as  they  may  direct.  The  management  of 
the  trust  property  and'  the  exercise  of  any  power  or  dis- 
cretion exerciseable  by  the  trustees  under  the  trust  remain 
vested  in  the  managing  trustees,  the  Public  Trustee  con- 
curring only  with  them  slo  far  as  his  concurrence  is  neces- 
sary, and  alloAving  them  access  to  the  securities  and  docu- 
ments of  title .  Where  it  is  desired  to  appoint  a  custodian 
trustee,  it  is  not  necessary  to  appoint  the  Public  Trustee, 
for  any  banking  or  insurance  or  guarantee  or  trust  com- 
pany or  friendly  society  or  charitable  or  philanthropic  body 
approved  by  the  Public  Trustee  and  the  Treasury  may  be  so 
appointed  {y),  even  if  the  trust  is  religious  or  charitable  {z) . 


Public  Trus- 
tee acting  as 
ordinary 
■trustee. 


Public  Trus- 
tee acting  as 
■executor  or 
Administrator. 


The  Public  Trustee  may  be  appointed  to  be  an  ordinary 
trustee,  either  as  an  original  or  as  a  new  trustee  or  as  an 
additional  trustee,  in  the  same  cases  and  in  the  same 
manner  and  by  the  same  persons  or  'Court  as  if  he  were 
a  private  trustee,  with  this  addition,  that,  though  the 
trustees  originally  appointed  were  two  or  more,  the  Public 
Trustee  may  be  appointed  sole  trustee,  notwithstanding  a 
direction  in  the  trust  instrument  that  on  appointment  of 
new  trustees  the  number  shall  not  be  reduced  below 
three  (a).  But  he  may  not  be  appointed  a  new  or  addi- 
tional trustee  if  the  trust  instrument  contains  a  direction 
to  the  contrary,  unless  the  Court  otherwise  orders;  and, 
when  it  is  proposed  to  appoint  him  as  a  new  or  additional 
trustee,  notice  must  be  given  to  the  beneficiaries,  any  one 
of  whom  may  apply  to  the  Court,  and  the  Court  may  pro- 
hibit the  appointment  if,  having  regard  to  the  interests  of 
all  the  beneficiaries,  it  considers  it  expedient  to  do  so  (&). 

The  Public  Trustee  is  also  given  power  to  obtain  probate 
of  a  will  or  letters  of  administration  (c),  and  an  executor 

(y)  PubUc  Trutttee  Act,  1906  (6  Edw.  VII.  o.  55),  a.  4;  Rule  30. 
(z)  Re  Cherry's  Trusts,  Robinson  v.  Trustees  of  Wesleyan  Methodist 
Chapel  Purposes,  1914,  1  Ch.  83. 

(a)  Re  Moxon,  1916,  2  Oh.  695. 

(b)  Public  Trustee  Act,  1906,  s.  5.     See  Re  Firth,  1912,  1  Ch.  806. 

(c)  Ibid.  s.  6  (1) ;  liule  6. 
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■who  has  obtained  probate,  or  an  administrator  who  has 
•obtained  letters  of  administration,  may,  with  the  sanctibn 
■of  the  Court,  transfer  to  the  Public  Trustee  the  whole 
future  adiministration  of  the  estate,  and  in  that  way  escape 
from  all  liability  in  respect  of  the  further  administra- 
tion (d) . 

A  person  appointed  trustee  is  not  bound  to  act,  but  may  Disclaimer  by 
■disclaim  the  trust  at  any  time  before  he  has  done  anything  t^^tee. 
showing  his  intention  to  accept  it.  The  disclaimer  is 
usually  effected  by  deed,  though,  except  perhaps  in  the 
■case  of  a  married  woman  disclaiming  freeholds  (e),  a  deed 
is  not  essential;  it  may  even  be  by  word  of  mouth  or 
inferred  from  conduct  (/),  but,  if  the  trustee  does  not  dis- 
claim expressly  or  impliedly  within  a  reasonable  time,  he 
will  be  deemed  to  have  accepted  the  trusteeship  (g).  The 
disclaimer  must  be  of  the  whole  of  the  trusts,  a  disclaimer 
of  part,  even  though  distinct  and'  separate  from  the  rest, 
being  ineffectual  (h) .  A  disclaimer  of  the  trust  operates 
also  as  a  disclaimer  of  the  property,  which  thereupon 
reverts  to  the  settlor  or  his  representatives,  if  the  person 
disclaiming  is  a  sole  trustee,  or,  if  there  are  other 
trustees,  remains  in  them  (i) . 

A  trustee  who  has  accepted  the  trust  cannot  afterwards  Retirement  of 
disclaim  it;  and  an  executor-trustee,  by  proving  the  will,  *™8*6e. 
is  deemed  to  have  accepted  the  trusts  of  the  will  (fc) .  ,  He 
may,  however,  obtain  a  release  from  his  trusteeship  in 
various  ways.     Formerly,  he   could   not  retire  from  the 
trust,  except  under  a  power  to  that  effect  specially  given 
by  tbe  trust  instrument,  or  by  the  consent  of  the  cestuis 
que  trust  if  they  were  sui  juris,  or  under  an  order  of 
the  Court  (Z).     But  now,  under  the  Trustee  Act,  1893,  (a)  Under 
8.  11  (to),  which  applies  to  all  trusts,  whenever  created,  ^^|*^fi°*' 
unless  negatived  by  the  trust  instrument,  if  any,  a  trustee 

(d)  Ibid.  B.  6  (2). 

(e)  Real  Property  Act,  1845  (8  &  9  Vict.  c.  106),  ».  7;  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  o.  75),  ss.  1  and  24; 
Married  Women's  Property  Act,  1907  (7  Edw.  VII.  c.  18),  s.  1. 

(/)  Staoet/  V.  Elph  (1833),  1  My.  &  K.  195. 
Iff)  See  Se  Birchall,  Birchall  v.  Ashtm  (1889),  40  Ch.  D.  436. 
Ih)  Re  Lord  a>id  FuUerton's  Contract,  1896,  1  Oh.  228. 
(i)  Me  Birchall,   sitpra;  Mallott   v.    Wilson,   1903,   2   Ch.   494. 
(k)  Mucklow  V.  Fuller  (1821),  Jac.  198. 
(0  Manson  v.  BailUe  (1855),  2  Macq.  H.  L.  Cas.  80. 
'  (m)  56  &  57  Vict.  c.  53,  repeating  the  like  provision  contained  in 
the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  32. 
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may  by  deed  retire  from  the  trust,  provided  two  trustees- 
(not  counting  a  custodian  trustee  (n))  remain,  and  pro- 
vided these  two  trustees  and  the  person,  if  any,  entitled 
to  appoint  new  trustees  consent  by  deed  to  his  retirement. 
Everything  requisite  for  vesting  the  trust  property  in  the 
continuing  trustees  alone  must  be  done,  and  this  vesting 
may  be  effected  hy  a  vesting  declaration  in  the  deed  of 
retirement,  except  in  the  case  of  those  properties  already- 
mentioned,  which  cannot  be  made  so  to  vest  on  the  appoint- 
(b)  Under         ment  of  a  new  trustee  (o).     This  power  of  retirement  has 
Tmstee  Act      'been  increased  by  s.  5  of  the  Public  Trustee  Act,  1906  {p), 
1906,  B.  5.   '     which  allows  a  trustee  to  retire,  on  the  appointment  of  the 
Public  Trustee  as  an  ordinary  trustee,  without  leaving 
two  trustees  and  without  the  consents  required  by  s.  11  of 
(o)ITnder         the  Trustee  Act,  1893;  and  under  the  Judicial  Trustees 
IvfsteesAct,    ^^^'   1896(g),  a  judicial   trustee   may  retire   on  giving^ 
1896.  '    notice  to  the  Court  of  his  desire  in  that  behalf. 


(2)  The  duties  and  discretions  of  trustees. 

In  what  sense       ^  trustee  must  observe  all  the  rules  of  equity,  relative 

the  sencM—    ^^  trustees,  and  he  departs  therefrom  at  his  own  particu- 

and  in  what     lar  peril,  unless  he  is  directed  to  do  so  by  all  the  cestiiis 

sense  the  con-    gr^g  trust,  being  sui  jwis  and  between  them  entitled  to- 

eeatul'qm      '*  ^^^  whole  beneficial  interest.     On  receiving  such  a  direc- 

trust.  "  tion  the  trustee  is  bound  to  comply  with  it,  for  he  is  a 

servant  to  his  cestuis  que  trust.     But  he  is  not  a  servant 

to  any  one  cestui  que  trust  in  the  sense  that  he  must 

comply  with  directions  given  by  the  cestui  que  trust  to- 

disregard  the  terms  of  the  trust  instrument  or  the  rules 

of  equity.    Anj  cestui  que  trust  may,  however,  assign  his 

beneficial  interest  without  the  consent  of  the  trustes  (r) ; 

and  a  cestui  que  trust,  although  entitled  for  a  limited 

interest  only  (e.g.,  as   tenant   for   life  only),  may  insist 

upon  being  let  into  the  possession  of  the  trust  property, 

and  mar  even  be  given  the  custody  of  the  title  deeds  upon 

giving   proper    undertakings  (s) .     Also,  the  cestuis  que 

trust,  or   any   one   or   more   of   them,  may  compel    the 

(«)  Public  Tmstee  Act,  1906  (6  Edw.  VII.  e.  55),  s.  4. 
(o)  Trustee  Act,  1893,  s.  12.     See  supra,  p.  124. 
(p)  6  Edw.  VII.  c.  55. 

(?)  59  &  60  Vict.  c.  35,  s.  4;  Judicial  Trustees  Rules,  1897,  r.  23. 
(r)  Donaldson  v.  Donaldson  (1854),  Kay,  711. 
(s)  Ra  Wythes,   West   v.    Wytlim,   1893,   2   Ch.    369;   Re  Newen, 
Newen  v.  Barnes,  1894,  2  Ch.  297. 
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trustee  to  the  execution  of  any  particular  duty;  and'  if 
a  cestui  que  trust  has  reason  to  suppose  that  the  trustee 
is  about  to  do  an  act  not  authorised  by  the  trust,  he  may 
have  an  injunction  to  restrain  him  (t). 

Where  pure  personal  property  is  vested  in  trustees  on  whether  one 
trust  for  sale  and  conversion,  and  to  hold  the  proceeds  for  of  a  olaBs  of 

a  class  of  persons,  with  power  to  postpone  the  sale  and  beneficiaries 
'^  i_j!ii         11        ■        11,1      can  claim  his 

conversion,  any  member  oi  the  class  who  is  absolutely  ghare  of  pro- 
entitled  to  a  share  may,  in  the  absence  of  special  circum-  perty  directed 
stances,  call  for  immediate  payment  or  transfer  of  his  *o_be  con- 

•  •  J.     1/  TcrtSQ,  in 

share,  notwithstanding'  the  power  of  the  trustees  to  post-  spite  of  power 
pone  conversion  (u) .     But  it  is  otherwise  in  the  case  of  to  postpone 
land;  the  vesting  in  possession  of  the  share  of  one  of  the  conversion, 
beneficiaries  does  not  put  an  end  to  the  power  of  piost- 
ponement,  or  entitle  that  beneficiary  to  call  either  for  an 
immediate  sale  of  the  entirety  or  for  the  conveyance  of 
an  undivided  share  in  the  land  (x) . 

The  Court  exercises,  as  regards  all  trustees,  a  general  How  far 
controlling  influence  over  them,  even  in  respect  of  their  Court  controls 
discretionary  powers.  The  Court  will  see  that  they  carry  ™^  ®*' 
out  their  duties,  one  of  which  is  to  exercise  bond  fide  any 
discretion  given  to  them.  If  they  refuse  to  exercise  their 
discretion,  the  Court  will  interfere  («/).  But  if  they  have 
an  absolute  discretion  as  to  the  mode  of  executing  the 
trust,  the  Court  will  not  interfere  with  their  discretion, 
provided  they  exercise  it  in  good  faith  (z) .  For  instance, 
if  a  testator  devises  realty  to  A.  and  B.  to  hold  upon 
certain  trusts,  with  power  to  sell  it  if  they  shall  think  fit, 
and  A.  and  some  of  the  beneficiaries  desire  a  sale,  but  B., 
in  the  bond  fide  exercise  of  his  discretion,  refuses  to  sell, 
the  Court  will  not  interfere,  and  the  realty  cannot  be 
sold  (a) .  If  the  devise  were  upon  trust  to  sell  with  power 
to  postpone  conversion,  and  A.  desired,  but  B.  did  not 
desire,  to  sell,  the  Court  would  compel  B.  to  join  in  the 
sale,  for  here  the  trust  for  sale  must  prevail  unless  both 

(0  Sails  V.  Strutt  (1841),  1  Hare,  146. 

(m)  Ee  Marshall,  1914,  1  Ch.  192. 

(x)  He  Horsrmil,  Womersley  v.  Eorsnail,  1909,  1  Ch.  631;  He 
Kipping,  1914,  1  Ch.  62. 

(»/)  Re  Kluff,  1918,  2  Ch.  67. 

(z)  Gishorne  v.  Gisborne  (1877),  2  A.  C.  300;  Re  Charteria,  1917, 
2  Ch.  379. 

(fl)  See  Tempest  v.  Lord  Camoys  (1882),  21  Oh.  D.  571. 

S.  9 
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trustees  are  agreed  to  exercise  the  discretionary  power  to 
postpone  the  sale  (6).  In  connection  with  the  Court's  con- 
trol over  trustee,s,  it  should  be  noted  that,  when  judgment 
has  been  given  in  an  action  for  the  administration  of  the 
trust,  the  trustees  cannot  exercise  any  of  their  powers 
without  the  sanction  of  the  Court  (c);  and  that  on  an 
originating  summons  taken  out  by  a  beneficiary  under 
Order  LV.,  r.  3,  the  Court  may  in  a  proper  case,  without 
directing  the  execution  of  the  trusts,  order  an  inquiry 
whether  a  particular  investment  ought  to  be  continued, 
notwithstanding  that  the  trustees  claim  to  exercise  their 
discretion  without  the  Court's  interference  (d). 

Trustee  The  ofEce  of  trustee,  being  one  of  personal  confidence, 

gXhifoffioe,  cannot,  in  general,  be  delegated,  for   trustees  who  take 
except  '  upon   themselves   the   management   of   property  for   the 

benefit  of  others  have  no  right  to  shift  their  duty  on  to 
(a)vinder  other  persons.  Delegatus  non  potest  delegare  {e).  A 
18£^3**^  17°*'  l™ited  power  of  delegation,  however,  has  been  conferred 
' ""  '  on  trustees,  including  executors  and  administrators,  by 
the  Trustee  Act,  1893,  s.  17,  which  authorises  a  trustee, 
unless  forbidden  by  the  trust  instrument,  to  depute  a 
solicitor  to  receive  money  payable  to  the  trustee  by  pro- 
ducing a  deed  containing  a  receipt,  lajid  to  depute  a  banker 
or  solicitor  to  receive  money  payable  under  a  policy  of 
assurance  by  producing  the  policy  with  a  receipt  signed 
by  the  trustee;  but  the  section  does  not  justify  the  trustee 
in  allowing  the  money  to  remain  in  the  hands  or  under 
the  control  of  the  solicitor  or  banker  for  a  longer  period 
than  is  reasonably  necessary  to  enable  him  to  pay  it  over 
to  the  trustee;  and,  if  the  trustee  knew,  or  ought  to  have 
known,  of  the  receipt  and  fails  to  show  Reasonable  dili- 
gence, he  will  be  liable  for  any  loss  of  the  money  (/) . 


(J)  Re  Hilton,  Gibbes  v.  Hale-Hilton,  1909,  2  Ch.  548. 

(c)  Minors  v.  Battison  (1876),  1  App.  Caa.  42a. 

(d)  Re  D'Epinoix's  SettUment,   1914,   1   Ch.   890. 

(e)  A  temporary  exception  waa  created  by  the  Execution  of  Trusts 
(War  Facilities)  Acts  1914  (5  Geo.  V.  c.  13)  and  1915  (5  &  6  Geo.  V. 
c.  70),  allowing  a  trustee  or  executor  or  administrator  engaged  on 
war  service  to  appoint  an  attorney  to  act  for  him.  But  a  trusteiei 
could  not  appoint  his  co-trustee  (JRe  Wells  and  HopMnson,  1916,  2 
Ch.  289),  though  an  executor  or  administrator  could  appoint  his 
co-executor  or  co-administrator. 

(/)  Wyman  v.  Patterson,  1900,  A.  C.  276;  Re  Sheppard,  De  Brimont 
V.  Harvey,  1911,  1  Oh.  50. 
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The  same  Act  {g)  also  allows  a  trustee,  when  lending  (b)  under  s.  8 
money  on  the  security  of  any  property  on  which  he  can  of  Trustee 
lawfully  lend,  to  delegate  the  duty  of  valuing  the  proposed  ^°'^'  ^^^^ ' 
security,  by  providing  that  the  trustee  is  not  to  be  charge- 
able with  breach  of  trust  by  reason  only  of  the  proportion 
borne  by  the  amount  of  the  loan  to  the  value  of  the 
property  provided  the  Court  is  satisfied  (1)  that  the  trustee 
in  making  the  loan  was  acting  upon  a  report,  as  to  the 
value  of  the  property,  made  by  a  person  whom  he  reason- 
ably believed  to  be  an  able  practical  surveyor  or  valuer, 
instructed  and  employed  independently  of  any  owner  of 
the  property  (h),  whether  a  local  man  or  not;  and  (2)  that 
the  amount  of  the  loan  does  not  exceed  two  equal  third 
parts  of  the  value  of  the  property  as  stated  in  such  report; 
and  (3)  that  the  loan  was  made  under  the  advice  of  the 
surveyor  or  valuer  expressed  in  the  report.  The  principle 
underlying  these  provisions  is,  that  if  an  independent 
valuer  of  reputation,  sufficiently  instructed  to  make  a  just 
valuation,  will  represent  the  value  as  sufficient,  and  will 
expressly  advise  the  acceptance  of  the  security,  knowing 
the  consequent  liability  which  he'  will  thereby  personally 
incur  if  his  representation  and  adVice  are  erroneous,  the 
trustee  may  safely  be  taken  to  have  done  all  that  his  duty 
in  this  particular  requires  (i) .  If  the  trustee  has  given 
proper  instructions  to  the  valuer,  he  need  not  himself  make 
inquiries  as  to  the  personality  of  .  the  mortgagor  or  the 
details  concerning  the  property,  nor  need  he  inquire 
whether  the  valuer  has  at  any  time  acted  for  the  mort- 
gagor (A;). 

Apart  from  these  statutory  powers  to  delegate,  trustees  (o)intheu8ual 
and  executors  may  justify  their  administration  of    the  course  of  busi- 
trust  fund  through  the  instrumentality  of  others  where  "^greTs  a  ^^^ 
there  is  either  a  moral  or  legal  necessity  for  so  doing,  necessity  for 
or  where  as  prudent  men  of  business  they  would  do  so  on  it- 
their  own  behalf  (J).     Thus,  they  may,  employ  a  solicitor 
to  do  legal  work,  a  stockbroker  to  buy  or  sell  stocks  and 
shares,  a  rent  collector  to  collect  rents,  and  a  banker  to 

{g)  Trustee  Act,  1893,  s.  8. 

(A)  Shaw  V.  Catea,  1909,  1  Ch.  389. 

(i)  Somerset  v.  Earl  Poulett,  1894,  1  Ch.  231. 

Ik)  Re  Solomon,  Nore  v.  Meyer,  1912,  1  Oh.  261;  1913,  1  Oh.  200. 

(0  Speight  v.  Gaunt  (1883),  9  App.  Gas.  1. 

9(2) 
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Custody  of 
securities  and 
title  deeds. 


hold  bearer  bonds  and  collect  the  interest  (m) .  In  one 
case,  where  trustees  had  invested  part  of  the  trust  money 
on  a  mortgage  of  a  building  estate,  and,  in  the  course  of 
the  development  of  the  estate,  frequent  reference  to  the 
title  deeds  was  a  necessity,  the  trustees  were  held  justified 
in  leaving  the  title  deeds  with  their  solicitors,  though 
usually  the  trustees  should  keep  the  title  deeds  under  their 
own  control  (n).  On  the  other  hand,  there  can  hardly  be 
any  reason  justifying'  trustees  in  leaving  indefinitely  with 
their  solicitors  convertible  securiteis,  such  as  bonds  which 
are  payable  to  bearer,  though  such  securities  may  be  safely 
deposited  at  a  bank  (o) . 


Care  to  be 
observed  in 
anydelegation 
by  trustees. 


In  all  cases  of  delegation,  trustees,  in  order  to  escape 
liability  for  any  loss  arising  through  the  acts  of  the  agent, 
must  exercise  comtaion  prudence  in  their  original  selection 
of  the  agent,  and  in  their  subsequent  supervision  of  his 
acts,  and  must  not  employ  him  outside  his  usual  busi- 
ness (p) .  For  example,  if  they  employ  a  solicitor  to  act 
as  valuer,  or  if  they  accept  their  solicitor's  recommenda- 
tion of  a  valuer  without  satisfying  themselves  by  indepen- 
dent inquiry  that  the  suggested  valuer  is  a  proper  agent 
in  that  behalf  (q),  or  if  they  leave  money  unnecessarily 
in  the  agent's  hands  (r),  they  will  usually  be  liable  for 
the  resultant  loss. 


The  care  and 
diligence 
required  of 
trustees,  as 
legaids, — 


If  trustees  take  the  saine  care  of  the  trust  property  that 
a  man  of  ordinary  prudence  would  take  of  his  own,  they 
;will  not  be  liable  for  any  accidental  loss,  whether  by  a 
robbery  of  the  property  while  in  their  own  possession  (s),. 
or  by  a  robbery,  of  the  property  while  in  the  possession  of 
others  with  whom  it  has  in  the  ordinary  course  of  business 
been  entrusted  (t);  or  by  a  depreciation  in  the  value  of  the 
securities  upon  which  the  trust  funds  have  been  rightfully 
invested  (m)  .    In  determining  the  liability  or  non-liability 


(m)  Me  Be  Pothomer,  Dent  v.  l>e  Pothonier,  1900,  2  Ch.  529. 
In)  Field  v.  Field,  1894,  1  Ch.  425. 

(o)  Re  Be  Pothonier,  Bent  v.  Be  Pothonier,  1900,  2  Ch.  529. 
(j>)  Spmght  V.  Gaunt  (1883),  9  App.  Cas.  1 ;  Learoyd  v.  Whitel&tf 
(1887),  12  App.  Ca.  727;  Re  Weall  (1889),  42  Oh.  D.  674. 
(gr)  Fry  v.  Ta-pson,  (1884),  28  Ch.  D.  268. 
(r)  Robinson  v.  Barhin,  1896,  2  Ch.  415. 
(s)  Morley  v.  Uorley  (1678),  2  Ch.  Oa.  2. 
(<)  Speight  v.  Gaunt  (1883),  9  App.  Ca.  1. 
(«)  Rs  Chapman,  Cocks  v.  Chapman,  1896,  2  Ch.  763. 
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of  a  trustee  for  any  other  loss  sustained  by  the  trust  estate, 

the  Court  distinguishes  between  the  duties  imposed  upon 

him  and  the  discretions  vested  in  him  as  a  trustee.     As 

regards  his  duties,  the  "utmost  diligence  in  observing  theim,  (a)  Duties. 

or  exacta  diUgentia,  as  it  is  called,  is  his  only  protection 

against  liability  for  any  loss.     In  other  words,  a  trustee 

must  do  what  he  is  told  to  do  by  the  trust  instrument,  or 

by  the  rules  of  equity,  if  it  is  possible  to  do  it,  unless  all 

the  beneficiaries,  being  sui  juris,  otherwise  direct  him,  or 

the  Court  otherwise  orders,   as  it  will  do  in  cases  of 

emergency,  and  in  such  cases  only  {x) .     As  regards  his  (b)  Disere- 

discretions,  a  trustee  must  act  honestly  {y),  and  must  use  *'°"8- 

as  much  diligence  as  a  prudent  man  of  business  would 

exercise  in  dealing  with  his  own  private  affairs,  or,  if  the 

discretion  concerns  the  selection  of  an  investment  for  the 

trust  funds,  as  much  care  as  a  prudent  man  would  take  if 

he  were  making  an  investment  for  the  benefit  of  persons 

for  whom  he  felt  morally  bound  to  provide  {z) . 

The  primary  duty  of  a  trustee  is  to  carry  out  the  Duty  of  trui- 
directions  of  the  person  creating  the  trust,  and,  subject  *?^  to  secure 
to  that,  to  place  the  trust  property  in  a  state  of  security,  property. 
If,  therefore,  the  trust  fund  be  an  equitable  interest,  of  (a)  Reduction 
which  the  legal  interest  cannot  for  the  moment  be  got  in,  into  posses- 
it  is  the  trustee's  duty  to  lose  no  time  in  giving  notice  to  *'°°' 
the  person  in  whom  the  legal  interest  is  vested;  and  if  the 
trust  fund  be  a  chose  in  action  which  may  be  reduced  into 
possession,  it  is  the  trustee's  duty  to  get  it  in,  and  if  he 
neglects  to  do  so  for  so  long  that  the  debt  becomes  statute- 
barred,  or  otherwise  irrecoverable,  he  will  be  liable,  unless 
he  can  show*  a  well-f  oundedl  belief  that  an  action  would  be 
fruitless  (a) .     And  the  same   rule   applies  where   there 
is  a  covenant  by  a  wife  to  settle  after-acquired  property, 
the  trustee  of  the  settlement  being  bound  to  see  that  she 
carries  out  her  covenant  if  he  has  notice  or  reasonable 
ground  for  suspecting  that  property  has  come  to  her  which 
she  ought  to  settle  (&).     Similarly,  an  executor  ought  not 
to  allow  the  assets  of  the  testator  to  remain  outstanding 


(a;)  Me  Nev^,  1901,  2  Ch.  534;  JRe  Tollemaohe,  1903,  1  Oh.  457,  955. 

(y)  Re  Smith,  Smith  v.  Thompson,  1896,  1  Oh.  71. 

(z)  Learoyd  v.  Whiteley  (1887),  12  App.  Oa.  727. 

la)  Se  Brogden,  Billing  v.  Brogden  (1886),  38  Oh.  D.  546. 

(6)  Se  Strahan,  Ex  parte  Qeaves  (X856),  8  De  G.  M.  &  G.  291, 
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on  personal  security,  though  the  debt  was  a  loan  by  the 
testator  himself  on  what  he  deemedl  an  eligible  invest- 
ment, and  ought  not  usually  to  allow  money  to  remain  in 
the  hands  of  a  banker  more  than  a  year  after  the  testator's 
death,  and  after  the  debts,  &e.  have  been  paid(c).  But 
there  is  no  positive  rule  of  the  Court,  that  executors  or 
trustees  must,  v^thout  exercising,  their  o'uM  judgment  in 
the  •matter,  call  in  their  testator's  mortgages,  even  risky 
ones,  within  twelve  calendar  months  from  the  death;  nor 
is  there  any  rule  that  trustees  retaining  a  security, 
authorised  by  their  trust,  are  liable  to  make  good)  a  loss 
sustained  through  any  fall  in  the  value  of  the  security,  the 
question  in  every  case  being.  Have  the  trustees  acted 
honestly  and  prudently,  and  in  the  belief  that  they  were 
doing  what  was  best  for  all  parties?  (<:?). 


Trust  pro- 
perty should 
be  under 
control  of  all 
tirustees. 


Where  there  are  two  or  more  trustees,  the  trust  property 
should  be  reduced  into  the  joint  control  of  all  the  trustees, 
and  it  will  be  a  breach  of  trust  for  the  trustees  to  leave 
one  of  their  number  in  sole  control  of  it.  For  instance,  if 
the  trust  funds  are  invested!  in  bearer  bonds,  and  A.  and 
B .,  the  two  trustees,  agree  each  to  hold  half  of  the  bondiSy 
and  A.  makes  away  with  the  bond's  in  his  custody,  B.  is 
liable  for  the  loss  (e).  The  proper  course  to  pursue  in  the 
case  of  convertible  securities  is  to  deposit  them  at  a  bank 
in  the  joint  names  of  the  trustees  (/).  One  trustee  may, 
however,  safely  be  left  in  possession  of  non-negotiable 
securities  and  title  deeds;  indeed,  the  others  have  no  right, 
to  interfere  with  his  possession,  except  in  special  circum- 
stances {g) . 


(b)  The  in- 
Testment  of 
trust  funds. 


As  regards  investments,  the  Trustee  Act,  1893,  as  ex- 
tended by  the  Colonial  Stock  Act,  1900,  the  Metropolis 
Water  Act,  1902,  and  the  Housing  (Additional  Powers) 
Act,  1919  {h),  now  authorises  a  trustee  (including  an 
executor  or  administrator),  unless  expressly  forbidden  (i) 


(o)  Darke  v.  Martyn  (1839),  1  Beav.  525. 

(d)  Re  Chapman,  Oo6k»  v.  Chapman,  1896,  2  Ch.  763. 

(e)  Lewis  v.  Nobhs  (1878),  8  Ch.  D.  591. 

(f)  Re  De  Pothonier,  Dent  v.  Do  Pothonier,  1900,  2  Ch.  529. 
{g)  Re  SUsoii's  Settlement,  Jones  v.  Trappes,  1903,  1  Ch.  262. 
(A)  56  &  57  Vict.  c.  53,  a.  1;  63  &  64  Viot.  c.  62,  a.  2;  2  Edw.  VII. 

c.  41,  s.  17  (4);  9  &  10  G«o.  V.  c.  99,  a.  9. 

(»)  Re  Surke,   1908,   2   Ch.   248.     Trustees  could  invest  in   War 
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by  the  instrument  (if  any)  creating  the  trust,  to 
invest  any  trust  funds,  whether  at  the  time  in 
a  state  of  investmemt  or  not,  in  any  of  the  following 
iavestments  (inter  aim): — Parliamentary  stocks  or 
public  funds,  or  Government  securities  of  the  United 
Kingdom;  real  securities  in  Great  Britain  or  Ireland; 
stock  of  the  Bank  of  England  or  the  Bank  of  Ireland; 
India  Three  and  a  Half  per  Cent.  Stock,  and  India  Three 
per  Cent.  Stock,  or  any  future  issues  of  such  stock; 
securities  the  interest  of  which  is  guaranteed  by  Par- 
liament; certain  Colonial  stocks;  London  County  Council 
stock;  debenture  or  preference  stock  of  any  railway  com- 
pany in  Great  Britain  or  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  during  each  of  the  ten 
years  last  past  before  the  date  of  investment  paid  a  divi- 
dend, at  the  rate  of  not  less  than  three  per  centum  per 
annum  on  its  ordinary  stock  (fc) ;  debenture  stock  of  any 
railway  company  in  India  the  interest  on  which  is  paid 
or  guaranteed  by  the  Secretary  of  State  in  Council  of 
India;  debenture  or  guaranteed  or  preference  stock  of  any 
company  in  Great  Britain  or  Ireland,  established  for  the 
supply  of  water  for  profit,  and  incorporated  by  special 
Act  of  Parliament  or  by  Royal  Charter,  and  having 
during  each  of  the  ten  years  last  past  before  the  date  of 
investment  paid  a  dividend  of  not  less  than  five  pounds 
per  annum  on  its  ordinary  stock;  nominal  or  inscribed 
stock  lawfully  issued  by  any  municipal  borough,  having, 
according  to  the  returns  of  the  last  census  prior  to  the 
date  of  investment,  a  population  exceeding  fifty  thousand, 
or  by  any  County  Council,  or  by  any  Commissioners  in- 
corporated by  Act  of  Parliament  for  the  purpose  of 
supplying  water,  and  having  a  compulsory  power  of  levy- 
ing rates  over  an  area  having,  according  to  the  returns 
of  the  last  census  prior  to  the  date  of  investment,  a  popu- 
lation exceeding  fifty  thousand;  water  stock  lawfully 
issued  by  the  Metropolitan  Water  Board;  local  housing 
bonds;  and  any  of  the  securities  authorised  for  the  invest- 
ment of  cash  under  the  control  of  the  Court  (I);  besides 
certain  other  stocks  and  debentures.     And  as  regards  any 

lioau  althongh  expressly  forbidden:  Finance  Act,  1917,  s.  35 ;  Finance 
Act,  1918,  9.  39;  Be  Mead  (1919),  »8  L.  J.  Ch.  236. 

(A)  Under  the  Bules  of  Court  any  dividend  is  sufficient:  see  Order 
XXn.  r.  17. 

(0  See  Ord.  XXII.  i.  17. 
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investments  of  the  kind  specified  in  the  Act,  whether  made 
under  the  Act  or  before  the  Act,  the  trustees  may  vary 
the  same  for  other  like  investments  (w),  and  also,  by  the 
Trustee  Act,  1894  (w),  may  conUnme  any  of  these  autho- 
rised investments,  notwithstanding  that,  since  the  invest- 
ment of  the  trust  funds  therein,  they  may  have  ceased 
to  be  an  authorised  investment. 

Meaning  of  The  expression  "real  securities"  includes  first,  but  not 

';re»lseouri-  second  (o),  mortgages  of  freehold  or  copyhold  property, 
*^^'  but  not  leasehold  property  (p),  unless  the  lease  is  held 

for  an  unexpired  term  of  not  less  than  200  years,  and  is 
not  subject  to  any  rent  greater  than  a  shilling  a  year  or 
to  any  right  of  redemption,  or  to  any  condition  for  re- 
entry, except  for  non-payment  of  rent  (q) .  It  also 
includes  a  charge,  or  the  mortgage  of  a  charge,  made 
under  the  Impriovement  of  Land'  Act,  1864  (r).  There 
is  no  rule  that  a  trustee  cannot  lend  money  on  the  security 
of  a  sub-mortgage  (s),  but  he  must  not  join  in  a  contri- 
butory mortgage,  since  by  so  doing  he  parts  with  his 
exclusive  control  over  the  trust  property  (t) .  And  it  must 
be  remembered  that  a  trustee  is  not  justified  in  lending 
money  on  any  property  simply  because  it  answers  to  the 
description  of ' '  real  security . ' '  He  mnst  exercise  a  reason- 
able discretion.  He  should  not,  for  instance,  lend  on  the 
security  of  a  freehold  brickfield  (m),  nor  on  business  pre- 
mises if  the  security  is  really  a  business  plus  the  premises 
on  which  it  is  carried  on  (y).  There  is  no  rule,  however, 
that  he  cannot  lend  on  security  of  property  let  on  weekly 
tenancies  (a;) . 

No  power  to  A  power  to  invest  in  "real  securities"  does  not  autho- 
purohaseland,  j-{sq  ^\^q  trustee  to  purchase  land,  because  that  is  an  aliena- 
aoqu&ed  may  ^^^^  °^^  ^^^  '^^^  °^  the  trust  property,  for  which  an  express 
be  sold.  

(«j)  Hume  V.  Lopes,  1892,  A.  C.  212. 
(»)  67  Vict.  c.  10,  s.  4. 

(o)  Chapman  v.  Browne,  1902,  1  Ch.  785,  at  p.  800;  Re  Newland, 
Bush  V.  Summers,  1904,  W.  N.  181. 
(p)  Re  Chennell  (1877),  8  Oh.  D.  492. 
Iq)  Trustee  Act,  1893,  s.  5  (1). 
()•)  Ibid. 

Is)  Smethurst  v.  Hastings  (1885),  30  Ch.  D.  490. 
(0  Webb  V.  Jonas  (1888),  39  Ch.  D.  660. 
(«)  Learoyd  y.  Whiteley  (1887),  12  App.  Ca.  727. 
(i>)  Palmer  v.  Emerson,  1911,  1  Ch.  758. 
(iB)  Re  Solomon,  Nore  v.  Mey^r,  1912,  1  Ch.  261;  19i3,  1  Oh.  200. 
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power  is  required  (y).  If  he  does  purcimse  land  in  breach 
of  trust,  it  is  his  duty  to  sell  it  so  as  to  replace  the  trust 
fund,  unless  all  the  beneficiaries  are  sui  juris  and  direct 
him  to  retain  the  land.  He  can,  therefore,  make  a  good 
title  to  a  purchaser  by  proving  that  all  the  beneficiaries 
•are  not  sui  juris  or  by  obtaining  the  concurrence  of  one 
of  them  (2).  If  the  trustee's  purchase  of  the  land  was 
authorised,  there  is  now  no  difficulty  about  his  selling 
the  land,  even  though  the  settlement  contains  no  express 
power  enabling  him'  to  do  so,  for  it  is  provided  by  the 
Conveyancing  Act,  1911  (a),  that  where  trustees  of  a 
settlement  of  personalty  or  of  land  settled  upon  trust  for 
sale  have  bought  land  under  an  express  power  to  do  so, 
the  land  is  to  be  held  upon  trust  for  sale,  with  power 
to  postpone  the  sale,  unless  the  settlement  otherwise  pro- 
vides. This  enactment,  however,  only  applies  to  settle- 
ments coming  into  operation  after  1911,  but  apart  from 
the  enactment  the  trustees  have  a  power  of  sale,  since  the 
purchase  must  be  regarded  as  an  "investment,"  and  as 
such  can  be  varied  (&).  Similarly,  by  s.  9  of  the  same 
Act,  where  any  property,  vested  in  trustees  by  way  of 
security  becomes,  by  virtue  of  the  Statutes  of  Limitation, 
or  of  an  order  for  foreclosure  or  otherwise,  discharged 
from  the  right  of  redemption,  it  is  to  be  held  by  them 
upon  trust  for  sale,  with  power  to  postpone  such  sale  for 
such  a  period  as  they  may  think  proper. 

A  trustee  who  is  lending  trust  funds  on  mortgage  must  Limit  of  value 
be  careful  to  leave  sufiicient  margin  for  depreciation,  for  mortgage 
Formerly,  the  amount  to  be  lent  on  the  security  of  house 
property  or  buildings  used  in  trade  was  not,  as  a  rule, 
allowed  to  exceed  one-half  of  the  value  of  the  property, 
and  on  the  security  of  agricultural  lands,  two-thirds  of 
the  value  of  the  lands  (c).  But  this  rule  has  been 
materially  altered  by  the  Trustee  Act,   1893,  s.  8  (d), 

(y)  See  Me  Mordan,  1905,  1  Ch.  515. 

(s)  Re  Patten  and  Edmonton  Union  (1883),  52  L.  J.  Ch.  787; 
Me  Jenkins  and  Randall,  1903,  2  Ch.  362.  See  also  Conveyancing 
Act,  1911,  s.  10  (3). 

(a)  1  &  2  Geo.  V.  u.  37,  a.  10. 

(S)  Re  Gent  and  Eason,  1905,  1  Ch.  386;  Re  Pope,  1911,  2  Ch.  443. 

(e)  Re  Olive,  Olive  v.  Westerman  (1886),  34  Ch.  D.  70. 

(d)  56  &  57  Vict.  c.  53,  repealing  and  re-enacting  b.  4  of  the 
Trustee  Act,  1888  (51  &  52  Vict.  c.  59). 
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which  allows  a  trustee  to  advance  up  to  two-thirds  of  the 
value  of  the  property,  whatever  it  may  be^-whether  lands, 
or  houses,  or  other  property — ^provided'  that  it  is  property 
on  which  he  can  lawfully  lend,  and  provided  that  he  is 
acting  under  the  advice  of  a  valuer  or  surveyor  obtained 
in  the  way  mentioned  in  the  section  (e) . 

The  Act  provides  also  (/)  that  when  the  amount  invested 
exceeds  the  authorised  amount,  the  trustee  is  only  to  be 
liable  to  make  good  the  sum  adVanced  in  excess  thereof 
with  interest.  This  provision  applies  whether  the  trustee 
acted  on  the  advice  of  a  valuer  or  not,  but  it  only  protects 
him  if  the  investment  was  in  all  respects  a  proper  one 
for  a  smaller  advance  {g) .  Where  the  investment  is 
wholly  unauthorised,  the  trustee  is  liable  for  the  whole 
deficiency,  having,  however,  the  right  to  take  over  the 
security  on  replacing  the  trust  fund  {h) — a  right  which 
he  does  not  possess  if  the  security  was  an  authorised  one 
on  yhich  he  advanced  too  much  (i) . 

Effect  of  The  trust  instrument  may,  of  course,  allow  the  trustee 

giving  a  wider  g,  -wider  range  of  investments  than  is  permitted  by  the 

oowGr  Or  o  X  «/ 

mvestment.  Trustee  Act,  1893.  He  may  even  be  authorised  to  invest 
in  such  stocks,  shares,  and  securities  as  he  shall  think 
fit.  It  is  important  to  remember,  however,  that  such  an 
authority  gives  the  trustee  an  absolute  discretion  in 
appearance  only,  and  he  must,  as  in  the  case  of  all 
discretionary  powers,  act  honestly;  and'  with  ordinary 
prudence.  If,  therefore,  he  selects  an  investment  for  the 
purpose  of  making  a  private  gain  (fc),  or,  if  at  the  request 
of  an  importunate  cestui  que  trust,  he  invests  the  trust 
funds  on  a  notoriously  doubtful  security,  even  though  it 
may  be  expressly  authorised,  he  will  be  liable  for  any 
loss  .which  results  (l).  The  same  rule  applies  to  a  power 
to  lend  money  on  personal  security,  or  to  continue  a  loan 

(e)  See  supra,  ■^.  131;' and  on  the  section  generally,  Shaw  v.  Gates, 
1909,  1  Ch.  389;  Re  Solomon,  Nore  v.  Mever,  1912,  1  Ch.  261;  1913, 
1  Ch.  200. 

(/)  Trustee  Act,  1893  (56  &  57  Viot.  o.  53),  s.  9. 

(jr)  Re  Walker,  Walkei-  v.   Walker  (1890),  59  L.  J.  Ch.  386. 

(A)  Re  Salmon,  Priest  v.  Uppleby  (1889),  42  Ch.  D.  351;  Re 
Lake,  Ex  parte  Rowe  Trustees,  1903,  1  K.  B.  439;  Sead  v.  Goulds 
1898,  2  Ch.  250. 

(j)  Re  Salmon,  Priest  v.  Uppleby,  supra. 

(Jc)  Re  Smith,  Smith  v.  Thompson,  1896,  1  Ch.  71. 

(l)  Knox  V.  Mackinnon  (1888),  13  App.  Ca.  753. 
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made  by  the  settlor,  so  that  if  he  is  authorised  to  continue 
a  loan  made  to  a  partnership  firm  it  is  not  a  matter  of 
course  for  him  to  continue  such  loan  after  a  change  in  the 
firm  (w).  There  is  no  objection,  however,  to  his  lending 
the  trust  money  to  one  of  the  beneficiaries  under  an 
express  power  to  lend  on  personal  security  {n) . 

An  investment  which  is  not  authorised  either  by  the  Breaches  of 
Trustee  Act,  1893,  or  by  the  express  investment  clause  t"^^*  ™*y  i" 
contained  in  the  trust  instrument,  cannot  usually  be  sane-  g^™°te^™*'^" 
tioned  by  the  Court,  though  the  Court  may  sanction  a  authorised  by 
departure  from  the  tmst  instrument  in  cases  of  emer-  the  Court, 
geney,    i.e.,    if   circumstances    arise    which    the    settlor 
probably  did  not  foresee.     For  instance,  the  Court  may 
authorise  trustees  to  take  up  shares  on  the  reconstruction 
of  a  company  (o),  but  cannot  allow  them  to  make    an 
unauthorised  investment  simply  to  increase  the  income  of 
the  beneficiaries  (p) . 

It  is,  as  has  alreadj-  been  mentioned,  the  duty  of  a  (c)  Conversion 

trustee  to  preserve  the  trust  property .    It  is  also  his  duty  °*  inautho- 

to  hold  the  scales  evenly  between  the  beneficiaries,  and  not  \^^  ^l 

favour  one  at  the  expense  of  another.     It  follows  from  reversionary 

these  two  duties  that  where  there  is  a  residuary  bequest  Property, 

«  iij.ii_  •         11.  ■  •  vrhen  oom- 

01  personal  estate  to  be  enjoyed  by  persons  m  succession,  pnaedin  a 

the  trustees  must,  unless  the  wiU  shows  a  contrary  inten-  residuary 

tion,  realise  such  parts  of  the  estate  as  are  of  a  wasting  Request. 

character,  such  as  leaseholds,  or  of  a  reversionary  nature, 

or  are  otherwise  not  investments  authorised  by  the  general 

law  or  by  the  wiU,   and  invest  the  proceeds  in    some 

authorised  security;  and  they  must  do  this  although  the 

will  does   not,  as   it   usually   does,  contain  an   express 

direction  to  convert,  the  Court  assuming,  in  the  absence 

of  a  contrary  intention,  that   the   testator  intended  his 

legatees   to   enjoy   the    same    thing  in   succession,   and, 

therefore,  requiring  the  property   to  be  converted  into 

permanent    investments    of    a    recognised    character  {q) . 

(»»)  Tucker  v.  Tucker,  1894,  3  Oh.  429,  at  p.  432. 

(»)  Me  Laing's  Settlement,  Laing  v.  Eadcliffe,  1899,  1  Ch.  593. 

(o)  Re  New,  1901,  2  Ch.  634. 

ip)  Re  Tollemache,  1903,  1  Ch.  457,  953.  And  see  Re  Morrison, 
Morrison  v.  Morrison,  1901,  1  Ch.  701. 

(j)  Howe  V.  Lord  Dartmouth  (1802),  7  Ves.  137;  Maedonald  v. 
Irvine  (1878),  8  Ch.  D.  101. 
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Wasting  and  hazardous  securities  are  to  be  converted  in 
the  interest  of  the  remaindermen,  reversionary  intereeta 
for  the  benefit  of  the  tenant  for  life.  But  this  duty  to 
convert  does  not  arise  where  the  property  is  settled  by 
deed  (r),  nor  where  the  bequest  is  not  residuary  but 
specific,  nor  does  it  apply  to  reality.  "Where  the  duty 
exists,  the  conversion  must,  in  general,  be  effected  within 
a  year  from  the  testator's  death  (s). 


When  no 
duty  to 
oonvert. 


The  duty  to  convert  may  be  excluded  (1)  by  an  express 
direction  to  the  contrary  in  the  will,  or  (2)  by  sufficient 
indication  in  the  will  of  the  testator's  intention  to  exclude 
it.  For  example,  the  duty  to  convert  does  not  arise  where 
the  testator  expressly  authorises  the  retention  of  unautho- 
rised investments  {t),  or  where  he  gives  the  trustees  a  dis- 
cretionary power  to  sell  idhen  and  as  they,  shall  deem 
expedient  (x),  or  where  he  expressly  gives  the  income  of 
the  residue  to  be  enjoyed  in  specie  {y).  An  enjoyment 
in  specie  may  be  even  impliedly,  directed.  For  instance, 
if  the  tesitator  directed  the  trustees  to  pay  the  rents  of 
his  residuary  estate  to  the  tenant  for  life,  and  the  residue 
comprised  leaseholds,  but  no  freeholds  or  copyholds,  the 
trustees  would  have  to  retain  the  leaseholds  (0),  but,  if 
he  left  freeholds  or  copyholds  as  well  as  leaseholds,  there 
would  be  no  implied'  gift  of  the  leaseholds  in  specie,  since 
the  word  "rents"  could  be  satisfied  by  being  applied  to 
the  freeholds  or  copyholds  (a) .  It  has  been  laid  down 
that  the  rule  in  Hou^e  v.  Lord  Dartmouth,  requiring 
conversion,  must  be  applied  unless  there  is  a  sufficient 
indication  of  intention  against  it,  and  that  the  burden  of 
proof  in  every  case  rests  upon  the  person  who  says  it  is  not 
to  be  applied  (&).  The  rule,  it  may  be. noted,  does  not 
apply  to  foreign  leaseholds  if  the  foreign  law  allows  the 
tenant  for  life  to  enjoy  them  in  specie  (c). 


(r)  Re  Van  Straubenzee,  Soustead  v.  Cooper,  1901,  2  Oh.  779. 
(s)  See  Grayburn  v.  Clarkson  (1868),  L.  E.  3  Oh.  App.  605. 
(0  Brown  v.  GelUtly  (1867),  L.  R.  2  Oh.  App.  751. 
Ix)  He  Pitcairn,  Brandreth  v.  Coivin,  1896,  2  Ch.  199. 
(y)  lie  Wilson,  Moore  v.  Wilson,  1907,  1  Oh.  394. 
(z)  Goodenough  v.  Tremamondo  (1840),  2  Beav.  512. 
(a)  Me  Wareiuzm,  1912,  2  Oh.  312;  approving  Se  Game,  Game  v. 
Young,  1897,  1  Ch.  881. 

(6)  Macdonald  v.  Irvine  (1878),  8  Ch.  D.  101. 
(c)  Se  Moses,  1908,  2  Ch.  235. 
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Where  residuary  personalty  is  given  to  persons  in  sue-  Distinguish- 
cession,  and  the  property  is  not  converted,  questions  often  iiff  between 
arise  as  to  the  respective  rights  of  the  tenant  for  life  and  income  *" 
remainderman    until    conversion.      If    the    testator    has 
expressly   or   impliedly,   given   the   whole   income   until 
conversion  to  the  tenant  for  life,  no  question,  of  course, 
arises  (d) .    -But  where  he  has  not  done  so,  the  following 
appear  to  be  the  rules  on  the  subject: — (1)  The  tenant  for  (i)  Authorised 
life  is  entitled  as  from  the  death  to  the  actual  income  of  so  investments, 
much  of  the  residue  as  is  at  the  testator's  death  invested  in 
authorised  securities .    Where  there  is  no  express  direction 
to  convert,  any  investment  which  the  trustees  retain  under 
a  power  to  retain  is  treated  as  an  authorised  investment, 
.whether  it  is  wasting  or  merely  hazardous  (e) ;  and  this  is 
so  even  if  there  is  an  express  trust  for  conversion  with  an 
independent  power  to  retain,  but  it  is  otherwise  if  the 
power  to  retain  investments  is  only  ancillary  or  subsidiary 
to  the  trust  for  conversion  (/) .    (2)  If  the  securities  are  not  (2)  Unautho- 
authorised,  and  therefore   ought  to   be  converted  either  "sed  invest- 
under  the  rule  in  Houfe  v. Lord",  Dartmouth  (g),  or  under  an  '^«°*«- 
express  direction  to  sell,  the  tenant  for  life  is  not  entitled 
to  the  whole  income,  whether  the  securities  are  wasting  or 
not,  but  only  to  an  apportioned  part  of  the  income,  the  pro- 
portion depending  on  these  two  sub-rules: — (a)  If  the  trus-  (a)  When 
tees  are  justified  in  postponing  the  conversion,  either  under  |^f'^/^  °° 
an  express  power  to  do  so,  or  because  they  cannot  sell  except  yert. 
at  a  great  sacrifice,  the  tenant  for  life  is  entitled  to  receive 
from  the  date  of  the  testator's  death  4  per  cent,  interest 
on  the  aggregate  value  of  the  securities  at  that  date  (h) . 
(b)  If,  however,  the  trustees  are  not  so  justified  in  post-  (b)  When 
poning  the  sale,  the  tenant  for  life  receives  as  from  the  there  is  such 
testator's  death  the  interest  on  the  Consols  which  could 
have  been  bought  at  the  end  of  a  year  from  the  testator's 
death  by  effecting  the  conversion  at  that  date,  for  "  equity 

(d)  Se  Chancellor,  Chancellor  v.  Brown  (1884),  26  Ch.  D.  42;  Me 
Godfree,  1914,  2  Ch.  110. 

(c)  Re  Bates,  Sodgson  v.  Bates,  1907,  1  Ch.  22;  Se  Nicholson, 
1909,  2  Ch.  111. 

(/)  Re  Chaytor,  1905,  1  Oh.  233;  Re  Inmaih,  1915,  1  Oh.  187. 

(g)  (1802),  7  Ves.  137;  supra,  p.  139. 

(A)  Meyer  v.  Simonsen  (1852),  5  De  Gr.  &  Sm.  723;  Brown  v. 
Gellatly  (1867),  L.  E.  2  Ch.  App.  751.  The  rate  of  interest  varies 
from  tune  to  time.  Originally  4  per  cent.,  it  was  reduced  to  3  (_Re 
Woods,  1904,  2  Ch.  4),  but  was  afterwards  raised  to  4  (iSe  Owen^ 
1912,  1  Oh.  519;  Re  Besoh,  Saint  v.  Beech,  1920,  1  Ch.  40. 


142 


THE  PRINCIPLES  OF  EQUITY. 


(3)  Reversion- 
luy  interests. 


looks  on  that  as  done  which  ought  to  have  been  done  "  (i). 
The  balance  of  income  in  either  case  is  treated  as  capital, 
and  the  tenant  for  life  is  entitled  to  the  income  produced 
by  it  (k) .  (3)  In  the  case  of  reversionary  interests  and 
outstanding  personal  estate  generally,  such  as  a  mortgage 
debt  with  arrears  of  interest,  or  arrears  of  an  annuity  with 
interest,  or  moneys  payable  on  a  life  policy,  the  amount 
realised  when  the  interest  is  eventually  sold  or  falls  in, 
must  be  apportioned  between  capital  and  income  by  ascer- 
taining the  sum'  which,  put  out  at  4  per  cent,  interest  on 
the  day  of  the  testator's  death,  and  accumulating  at  com- 
pound interest  calculated  at  that  rate,  with  yearly,  rests  and 
deducting  income  tax,  would,  with  the  accumulations  of 
income,  have  produced;  the  amount  actually  received.  The 
sum  so  ascertained  is  treated  as  capital  and  the  rest  as  in- 
come (?) .  But  this  rule  does  not  apply  if  the  will'  shows 
an  intention  that  the  tenant  for  life  is  to  have  the  actual 
income  produced  by  the  residue,  in  which  case  he  gets  no 
income  in  respect  of  property  which  is  yielding  none  (m) . 


No  apportion- 
ment in  case 
of  realty. 


These  rules  as  to  apportionment  only  apply  to  per- 
sonalty, not  to  realty.  Even  where  there  is  an  express 
direction  to  convert  realty,  the  tenant  for  life  is  entitled 
to  the  whole  income  produced  by  it  until  sale  (n),  and,  on 
the  other  hand,  if  the  realty  is  not  actually  producing 
income,  he  will  have  no  claim  to  any  part  of  the  proceeds 
when  it  is  sold  (o) . 


Where  Sowe 
T.  Dartmouth 
rule  does  not 
apply,  tenant 
for  life  en- 
titled to  whole 
income  from 
unauthorised 
investment. 


Where  the  Howe  v.  Lord  Dartmouth  rule  (p)  does  not 
apply,  a  tenant  for  life  is  not  liable  to  make  good  to  the 
capital  fund  any  excess  of  interest  which  he  obtains  from 
unauthorised  investments,  provided  the  capital  fund  is  not 
diminished  by  reason  of  such  investments,  and  this  prin- 


(i)  Dimes  v.   Scott   (1827),  4  Russ.   195;    Se   Wareham,  1912,  2 
Ch.  312. 

(k)  Re  Woods,  1904,  2  Oh.  4. 

'  (0  Re  Chesterfield's  Trusts  (1883),  24  Oh.  D.  643.  The  rate  of 
interest  was  at  one  time  reduced  to  3  per  cent.  {Rowlls  v.  Bebh, 
1900,  2  Oh.  107),  but  for  the  last  few  years  it  has  been  4  per  cent. 
(see,  e.g..  Re  Hollebone,  1919,  2  Ch.  93). 

(to)  Maekie  v.  Mackie  (1845),  5  Hare,  70;  Rowlls  v.  Bebb,  1900, 
2  Ch.  107. 

(«)  Re  Searle,  1900,  2  Ch.  829 ;  Re  Oliver,  1908,  2  Oh.  74. 

(o)  Yates  v.  Yates  (1860),  28  Beav:  637. 

{p)  Supra,  p.  139. 
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ciple  holds  good  even  though  the  tenant  for  life  may 
happen  also  to  be  trustee  (q). 

A  trustee  or  executor,  or  other  person  standing  in  a  Trustee  must 
fiduciary  position,  is  not  entitled'  to  make  a  profit  by  the  »•■*  wiake  any 
trust,  either  directly  or  indirectly;  he  is  not  allowed  to  of  Wstrast""* 
put  himself  in  a  position  where  his  duty  and'  interest 
■conflict  (r) .  For  instance,  if  a  trustee  buys  up  any  debt 
or  incumbrance,  to  which  the  trust  estate  is  liable,  for  a 
less  sum  than  is  actually  due  thereon,  he^  will  not  be 
allo-ftred  to  take  the  profit  to  himself;  but  the  cestui  que 
trust  shall  haVe  the  profit  of  the  purchase  (s) .  Also,  if  a 
trustee  or  executor  uses  the  fund  committed  to  his  care  in 
buying  and  selling  land,  or  in  stock  speculations,  or  lays 
■out  the  trust  money  in  a  commercial  adventure  of  his  owti, 
or  employs  it  in  his  business,  he  will  be  liable  for  all  the 
losses,  and  the  cestui  que  trust  wiU  be  entitled  to  all  the 
gains  {t) .  For  the  same  reason  a  trustee  will  not  be 
allowed  to  take  the  benefit  to  himself  of  any  renewal  of 
the  leases  which  are  subject  to  the  trust  (u) ;  nor  will  he 
be  permitted,  as  a  general  rule,  to  purchase  the  trust 
estate  (x),  and,  if  he  does  so,  the  sale  may  usually  be  set 
aside  on  the  cestui  que  trust's  application  within  a 
reasonable  time  after  he  discovers  the  circumstances  (y) . 

These  rules  apply  not   only,  to  express   trustees  and  Profit  made 
executors  and  adtninistrators,  but  also  to  all  persons  who  by  any  person 
stand    in   a   fiduciary    position  (z),    whether   agents  (a),  p'^gition'^st 
solicitors  (&),  guardians  (c),  partners  {d),  directors  of  com-  be  refunded, 
panics  (e),  promoters  of  companies  (/),  managing  owners 

(?)  Slade  V.  Chaine,  1908,  1  Oh.  522;  Re  Hoyles,  Row  v.  Jagff, 
1912,  1  Ch.  67. 

(r)  Bray  v.  Ford,  1896,  A.  C.  44. 

(s)  Pooley  V.  Quilter  (1858),  2  De  G.  &  J.  327. 

(0  Docker  v.  Somes  (1834),  2  My.  &  K.  655. 

(a)  Keech  v.  Sandford  (1726),  Select  Cases  in  Chancery,  61. 

(«)  Fox  V.  Mackretk  (1788),  2  E.  E.  55. 

(y)  Bemngfield  v.  Baxter  (1886),  12  App.  Ca.  167. 

(z)  Tate  V.  Waiiamson.  (1866),  L.  R.  2  Ch.  App.  55. 

(a)  Burdick  v.  Garrick  (1870),  L.  R.  5  Ch.  App.  233. 

(&)  Wright  v.  Carter,  1903,  1  Oh.  27;  Luddy's  Trustee  v.  Peard 
(1886),  33  Ch.  D.  50O. 

(c)  Satch  V.  Eateh  (1804),  9  Ves.  292. 

(<Z)  Aas  V.  Benham,  1891,  2  Ch.  244. 

(e)  Parker  v.  McKenna  (1870),  L.  R.  10  Ch.  App.  96;  Transvaal 
.  Zands  Co.  v.  Neie  Belgium,  ^a.  Co.,  1914,  2  Oh.  488. 

(/)  Frlangeir  v.  ^ew  Sombrero  Phoaphatei  Co.  (1878),  3  App.  Oa. 
1218;  Gluckstein  v.  Barnes,  1900,  A.  0.  240. 
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Position  of 
directors. 


Exceptional 
cases  in  which 
trustee's  pur- 
chase uf  the 


of  ships  {g),  or  borough  treasurers  {Ji) ;  and  all  these 
fiduciary  persons  must,  therefore,  refund,  with  interest, 
all  profits  made  by  them  by  means  of  their  position  or  of 
the  property  held  by  them  in  their  fiduciary  capacity  (i), 
unless  the  profit  is  made  with  the  full  knowledge  and 
approval  of  the  persons  to  whom  they  owe  a  duty  (/) . 
And  if  the  profit  is  made  dishonestly  at  the  expense  of  the 
principal,  an  agent  forfeits  his  right  to  any  remuneration 
to  which  he  would  otherwise  be  entitled  (fc) .  In  the  case 
of  directors,  sanction  to  their  making  a  profit  given  by  a 
resolution  of  the  company  controlled  by  the  votes  T)f  the 
directors  themselves  .is  nugatory  (J). 

With  regard  to  directors  of  a  company,  it  must  be 
remembered  that  they  are  not  undbr  any  paramount  duty 
to  preserve  the  corpus  of  the  estate,  being  free  to  deal 
with  it  as  commercial  men  in  the  exercisb  of  a  just  dis- 
cretion (to),  and  that,  though  they  stand'  in  a  fiduciary 
position  to  the  company,  they  are  not  trustees  for  the 
individual  shareholders,  so  that  they  may  buy  shares  from 
a  shareholder  without  beingi  bound  to  make  f  uU  disclosure 
of  material  facts  (n) ;  nor  do  they  stand  in  a  fiduciary 
relation  to  a  person  who  employs  the  company  to  manage 
his  land  so  as  to  be  precluded  from  keeping  remuneration 
paid  to  them  by  the  company  for  professional  assistance 
in  the  management  (o).  Where  directors  are  required  to 
hold  a  certain  number  of  shares  to  qualify  them  for  their 
office,  and  the  only  shares  they  possess  are  held  upon  trust 
for  A.,  A.  is  not  entitled  to  claim  the  remuneration  paid 
to  them  by  the  company,  since  that  does  not  result  from 
the  use  of  the  trust  property  {p) . 

In  applying  the  rule  that  a  trustee  is  not  allowed  to 
purchase  the  trust  property,  it  is  necessary  to  distinguish 

((?)   Williamson  v.  Iline,  1891,  1  Ch.  390. 

(A)  AU.-Gen.  v.  De  Winton,  1906,  2  Ch.  106. 

(»■)  Imperial  Mercantile  v.  Coleman  (1873),  L.  E.  6  H.  L.  189; 
Farlter  v.  McKenna  (1870),  L.  E.  10  Ch.  App.  96,  at  p.  124. 

(;■)  Costa  Rica  B.  C.  v.  Forwood,  1901,  A.  C.  746. 

(A)  Andrews  v.  Ramsa%  1903,  2  K.  B.  635;  Hippisley  v.  Knee, 
1905, 1  K.  B.  1. 

(V)  Cools  V.  Beehs,  1916,  1  A.  O.  554. 

(»»)  SheMeld,  Sfo.  Building  Society  v.  Aizlewood  (1889),  44  Ch.  D. 
412. 

(»)  Percival  v.  Wright,  1902,  2  Ch.  421. 

(o)  Bath  V.  Standard  Land  Co.,  1911,  1  Oh.  618. 

Ip)  Re  Dover  Coalfield,  1908,  1  Oh.  65. 
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between  a  purchase  from  himself  and  a  purchase  from  his  trust  property 

cestui  que  trust.    A  poirchase  by  a  trustee  from  himself,  holds  good. 

or  from  himself  and  his  co-trustees,  even  if  made  at  a 

public  auction,  is  always  voidable,  however  honest  and 

fair  it  may  be,  unless  made  with  the  sanction  of  the  Court 

or  under  a  power  in  the  trust  instrument  (q) .    And  if  he 

sells  to  a  third  person  he  cannot,  so  long  as  the  contract 

for  sale  remains  executory,  repurchase  the  property  (r) . 

A  trustee  may,  however,  purchase  from  his  cestui  que 

trust  in  the  following  cases:  — 

(1)  If  the  trustee  w'ill  give  more  for  the  trust  estate 

than  any  other  purchaser, — in  other  words,  if  he 
will  give  a  "fancy  price"  for  it;  or 

(2)  K  "  there  is  a  distinct  and  clear  contract,  ascer- 

tained to  be  such  after  a  jealous  and  scrupulous 
examination  of  all  the  circumstances,  proving 
that  the  cestui  que  trust  intended  the  trustee 
should  buy;  and  there  is  no  fraud,  no  conceal- 
ment, no  advantage  taken  by  the  trustee  of 
information  acquired  by  him  in  the  character 
of  trustee  "  (s);  or 

(3)  If  the  sale  is  by  public  auction,  and  the  trustee 

has  the  leave  of  the  Court  to  bid;  or 

(4)  If  the  trustee  is  only  a  bare  trustee,  or  has  retired 

from  the  trust  for  a  long  time,  e.ff.,  twelve 
years  (t).  So,  too,  can  an  executor  who  has  never 
proved  the  will  or  acted  in  the  administration  of 
the  estate  (m)  . 

In  consequence  of  the  rule  that  a  trustee  cannot  make  No  remunera- 
a  profit  from  his  trust,  trustees  and  executors  are  generally  tion  allowed 
entitled  to  no  aUowSince  for  their  care  and  trouble  (ar) ; 
and  so  strict  is  this  rule,  that  although  a  trustee  or 
executor  may,  by  the  direction  of  the  author  of  the  trust, 
have  carried  on  a  business  at  a  great  sacrifice  of  time, 
he  will  usually  be  allowed  nothing  as  compensation  for 

(q)  Fox  V.  Mackreth  (1788),  2  B.  E.  55;  Coaks  v.  Boswell  (1886), 
11  App.  Ca.  232. 

(r)  Delves  v.  Gray,  1902,  2  Ch.  606. 

(«)  Coles  V.  TreeotUck  (1804),  9  Yes.  at  p.  247.  And  see  Wright 
V.  Carter,  1903,  1  Oh.  27. 

(0  Re  Boles,  1902,  1  Ch.  244. 

(it)  Clark  V.  Clark  (1884),  9  App.  Ca.  733. 

(x)  Robinson  v.  Pett  (1734),  3  P.  W.  132;  Be  Thorpe,  Vipont  v. 
Badeliffe,  1891,  2  Ch.  360. 
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his  personal  trouble  or  loss  o£  time  {y) .  Also,  a  solicitor- 
trustee  is  not  entitled  to  charge,  except  for  his  costs  out 
of  pocket  only,  for  any  business,  whether  contentious  or 
non-contentious,  done  by  him  in  relation  to  the  trust  {z). 

Exceptions  to        There  are,  however,  several  exceptions  to  this  rule:  — 
this  rule:         ^]^^  There  is  nothing  to  prevent  a  trustee  from  contract- 

(1)  Agreement  ^jj„  ^j^jj  j^jg  (iggtuis  qvie  tvust,  being  all  sui  juris,  to  receive 

with  cestui  qtie        °  j_-  j?        i.i  ^  -CiUJi"  £    t-i. 

trust.  compensation  for  the  perlormance  oi  the  duties  o±    the 

trust;  but  such  a  contract  will  be  regarded  very  jealously 

(2)  Order  of      by  the  Court.     (2)  The  Court  may  sanction  a  commission 
Court.  being  paid  or  allowed  to  the  trustee  for  his  trouble  if  the 

execution  of  the  trust  is  more  than  ordinarily  burden- 
some (a),  and  the  fact  that  he  receives  remuneration  will 

(3)  Judicial      not,  apparently,  increase  his  liability  (&).     (3)  A  judicial 
trustee.  trustee,  whether  an  of&cial  of  the  Court  or  not,  may  be 

paid  out  of  the  trust  property  such  remuneration  as  the 
i^ubHo         Court   may  assign   him(c).     (4)  The  Public  Trustee  is 

allowed  to  charge  such  fees  as  may  be  fixed  by  the  Trea- 
trustee^may  sury  ('£?).  (5)  A  solicitor-trustee  is  entitled  to  his  profit 
be  employed  costs  when  he  acts  as  solicitor  in  an  action  or  other  legal 
by  co-trustee     proceeding  on  behalf  of  himself  and  his  co-trustee  jointly, 

in  an  action       ^  i?  i.i  i.i  i,  •  ii.i-i.- 

or  other  legal  except  SO  tar  as  the  costs  have  been  increased  by  his  being 
proceeding,  one  of  the  parties  (e).  This  exception  extends,  not  only  to 
hostile  proceedings  against  the  trustees,  but  also  to  friendly 
proceedings,  such  as  an  application  in  Chambers  for  main- 
tenance of  an  infant  (/),  and  it  is  immaterial  whether 
the  trustees  are  plaintiffs  or  defendants,  applicants  or 
respondents,  but  it  does  not  enable  a  trustee  who  is  acting 
for  himself  alone  to  charge  his  profit  Costs  (ff),  nor  does 
it  extend  to  the  adbainistration  of  the  estate  out  of 
Court  (A).  There  is  nothing,  however,  to  prevent  a 
solicitor-trustee  from  employing  his  partner  to  do  any 


(y)  Barrett  v.  Hartley  (1866),  L.  E.  2  Eq.  789. 

(z)  Re  Barber,  Burgess  v.  Vinieome  (1886),  34  Ch.  D.  77;  He 
Pooley  (188S),  40  Ch.  D.  1. 

(ffi)  Re  Freeman's  Settlement  Trust  (1887),  37  Ch.  D.  148. 

(b)  Jobson  V.  Palmer,  1893,  1  Ch.  71.  But  see  Nation-al  Trustees 
V.  General  Financ?.  Co.,  1905,  A.  0.  373. 

(e)  Judicial  Trustees  Act,  1896  (59  &  60  Vict.  c.  35),  s.  1  (5). 

(d)  Public  Trustee  Act,  1906  (6  Edw.  VII.  e.  55),  s.  9. 

(e)  Cracloch  v.  Piper  (1850).  1  Mac.  &  G.  664. 

(/)  Re  CorselUs.  Lcnrtoii  v.  'Ehres  (1887),  34  Ch.  D.  675. 
(fl)  Lyon  V.  Bal-er  (1852),  5  De  G.  &  Sm.  622. 
(h)  Re  CorseHif,  supra. 
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Jegal  work,  whether  contentious  or  not,  and  paying  his 
proper  charges  in  any  case  in  vhich  he  could  have 
employed  another  solicitor,  provided  the  partner  will  be 
exclusively  entitled  to  the  profit  costs  for  his  cuvm. 
benefit  (/).  (6)  The  trust  instrument  may  expressly  (6)  Express 
authorise  the  trustee  to  receive  compensation  for  his  care  provision  in 
and  trouble,  or  may,  as  is  Very  commonly  the  case,  allow  ment™^*'^'^ 
him,  if  a  solicitor  or  other  professional  man,  to  charge 
for  his  professional  services.  Where  such  a  clause  is  in- 
serted in  a  will,  it  is  treated  as  if  it  were  a  legacy  to  the 
executor  or  trustee,  equivalent  to  the  profit  he  will  make 
under  it;  so  that,  if  the  will  has  been  attested  by  himself 
or  his  wife,  he  cannot  charge  profit  costs  (;'),  nor  can  he 
do  so  if  the  estate  is  insufficient  to  pay  the  debts  (fc),  and 
if  the  estate,  though  sufficient  to  pay  the  debts,  is  insuffi- 
cient to  pay  the  legacies  in  fuU,  the  costs  must  abate  with 
the  legacies  {I).  Under  such  a  clause,  unless  it  is 
very  widely  drawn,  a  solicitor-trustee  or  executor  can  only 
charge  for  services  strictly  professional,  and  not  for 
matters  which  a  layman  ought  to  do  personally  without 
the  intervention  of  a  solicitor  (m') .  Therefore,  the  trust 
instrument  ought  to  give  the  solicitor  a  wider  liberty  in 
that  respect,  extending  not  only  to  professional  business, 
but  also  to  business  not  strictly  professional,  though  it  has 
been  said  that  such  a  clause  should  only  be  inserted  under 
express  instructions  given  by  the  client  himself,  with  full 
knowledge  of  its  effect  (u).  And  inasmuch  as  this  liberty, 
where  it  is  given,  will  be  construed  as  meaning  only  costs 
and  charges  properly  incurred,  it  is  advisable  to  authorise 
the  co-trustees  to  settle,  without  taxation,  the  amount  of 
buch  charges,  the  co-trustees  exercising  the  discretion  of 
ordinary  business  men  (o). 

Although  not  entitled  to  remuneration,  a  trustee  can  Trustee's 

claim  to  be  indemnified  out  of  the  trust  property  against  "ght  to  re- 
,^ imbursement 

(«■)  Clack  V.  Carlon  (1861),  7  Jur.  N.  S.  441.  and  indem- 

(/)  Se  Barber,   Burgess   v.    Vimcome    (1886),   34  Ch.   D.   77;    Ee  nity. 
Pooleti  (1888),  40  Ch.  D.  1. 

(/<:)  Re  White,  Pennell  v.  Franklin,  1898,  1  Ch.  297;  Re  Salmen 
,(1912),  107  L.  T.  108. 

{I)  Re  Brown,  Waoe  v.  Smith  (1918),  62  Sol.  J.  487. 

(m)  Re  Chnpple  (1884),  27  Oh.  D.  684;  Clarkson  v.  Robinson. 
1900,  2  Ch.  722. 

(«)  Re  Chappie,  supra;  Re  SyJces,  1909,  2  Oh.  241.  For  a  precedent 
■of  sueh  a  clause,  sec  Re  Jmei  (1883),  2-5  Ch.  D.  72;  and  Re  Fish,. 
.Bennett  v.  Bennett,  1893,  2  Ch.  413. 

(o)  Re  Fish,  supra. 
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all  costs,  expenses,  and  liabilities  properly  incurred  in 
a/dtainistering  the  trust.  This  has  always  been  the  rule 
of  equity,  and  it  is  now  embodied  in  the  Trustee  Act, 
1893  {p),  which  enacts  that  he  "may  reimburse  himself, 
or  pay  or  discharge  out  of  the  trust  premises,  all  expenses 
incurred  in  or  about  the  execution  of  his  trusts  or  powers." 
The  reimbursement,  though  usually  out  of  the  corpus  of 
the  trust  estate,  is  a  first  charge  on  all  the  trust  property, 
both  corpus  and  income,  and)  the  trustee  has  a  right  to- 
retain  the  expenses  out  of  income  until  prqvision  can  be 
made  for  raising  theim  out  of  the  corpus  (q) .  The  trustee's 
right  of  indemnity  is  usually,  limited  to  the  trust  pro- 
perty; but,  if  he  is  holding  property  for  an  absolute  bene- 
ficial owner  who  is  .sui  juris,  the  latter  must  indemnify  him 
against  any  liabiKty  incurred  through  the  holding  of  such 
property,  unless  the  nature  of  the  transaction  excludes  such' 
duty.  Thus,  if  A.  is  holding  shares  upon  trust  for  B., 
who  is  sui  juris,  B.  must  indemnify  A.  against  all  liability 
in  respect  of  calls  on  the  shares  (r),  and  this  duty  would 
not  be  terminated  by  B.  assigning  his  beneficial  interest 
to  C,  even  though  A.  concurred  in  the  assignment,  and 
took  an  indemnity  from  0.  (s);  but  the  members  of  an 
ordinary  club  are  not  bound  to  indemnify  a  trustee  in 
whom  the  lease  of  the  club  premises  is  vested,  unless  the 
rules  impose  such  liability  on  them,  for  an  ordinary  club 
is  founded  on  the  understanding  that  a  member's  liability 
is  limited  to  the  anibunt  of  his  subscription  (t). 


Beimbuise- 
ment  as  to 
costs  of  liti- 
gation. 


As  regards  the  costs  of  litigation,  whether  the  trustees 
are  plaintiffs  or  defendants,,  the  rule  is  that  if  they  have 
obtained  the  leave  of  the  Court  to  sue  or  defend, — which 
leave  they  will  obtain,  if  the  litigation  appears  to  be- 
prima  facie  proper  and  in  the  interest  of  the  estate, — 
they  are  protected  thereby,  against  their  own  cestuis  que 
trust,  however  the  litigation  may  result,  and  will  therefore 
be  entitled  to  be  reimbursed  their  costs  out  of  the  trust 
estate;  and  even  if  they  have  omitted'  the  precaution  of 
obtaining  such  leave,  they  are  entitled  to  be  reimbursed 
their  costs,  if  the  action  was  properly  brought  or  defended 


(p)  56  &  57  Vict.  0.  53,  a.  24. 

(?)  Siott  V.  Milne  (1884),  25  Ch.  D.  710. 

(»•)  Sardoan  v.  BelUios,  1901,  A.  C.  118. 

(s)  Matthews  v.  Rugglea-Briae,  1911,  1  Ch.  194:. 

(<)   Wise  V.  Perpetual  Trustee  Co.,  Ltd.,  1903,  A.  O.  139. 
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for  the  benefit  of  the  trust  estate  (m),  even  though  inci- 
dentally they  were  defending  their  own  character  against 
a  charge  of  personal  fraud  in  respect  of  something  con- 
nected with  their  adiministration  of  the  trust  estate  (a?). 
If  the  litigation  is  speculative  and,  in  the  ultimate  result, 
unsuccessful,  a  trustee  wiU  not,  as  a  rule,  be  allowed  his 
costs,  even  though  he  acted  in  goodl  faith  and  under 
counsel's  advice  (y). 

Another  duty  of  a  trustee  is  to  keep  accounts  and  pro-  Duty  to  keep 
duce  them  to  any  beneficiary  when  required,  and  to  give  acoiJiits- 
him  all  reasonable  information  as  to  the  manner  in  which 
the  trust  estate  has  been  dealt  with,  and  as  to  the  invest- 
ments representing  it,  and  if  he  fails  to  do  so,  he  may 
be  ordered  to  pay  the  costs  of  any  application  to  the 
Court  rendered  necessary  by  his  default  (z) .  But  it  is 
no  part  of  his  duty  to  give  to  the  beneficiary,  or  any 
person  proposing  to  take  an  assignment  of  the  bene- 
ficiary's interest,  information  as  to  the  vray  in  which  the 
beneficiary  himself  has  dealt  with  that  interest;  it  is  not 
his  duty  to  assist  the  beneficiary  in  squandering  or 
anticipating  his  fortune  (a).  Under  s.  13  of  the  Public 
Trustee  Act,  1906  (&),  application  can  be  made  by  any 
trustee  or  beneficiary  to  the  Public  Trustee  for  an  in- 
vestigation and  audit  of  the  trust  accounts,  but  such  an 
investigation  and  audit  cannot  be  made  more  than  once 
a  year,  unless  the  Court  otherwise  orders.  The  Public 
Trustee  has  power  to  order  the  costs  to  be  borne  by  the 
applicant  or  by  the  trustee,  and,  though  an  appeal  lies 
to  a  judge  of  the  Chancery  Division  from  his  order  as  to 
costs  (c),  the  judge  will  not  set  aside  an  order  that  the 
costs  of  the  audit  be  paid  by  the  applicant  where  the 
funds  were  properly  invested'  and  all  reasonable  infor- 
mation had  been  given  to  the  applicant  (d) . 
_ 1 

(»)  Stott  V.  MUne  (1884),  25  Ch.  D.  710. 

(a;)  Walters  v.  Woodbridge  (1878),  7  Ch.  D.  504;  Re  Dunn, 
BHnklow  V.  Singleton,  1904,  1  Ch.  648. 

(y)  Re  TorJce,  Barlmu  v.  Ym-ke,  1911,  1  Ch.  370;  Re  England, 
Dobb  V.  England,  1918,  1  Ch.  24. 

(2)  Re  SUmner,  Cooper  v.  STcinner,  1904,  1  Ch.  289. 

(o)  Low  V.  Bouverie,  1891,  3  Ch.  82. 

(*)  6  Edw.  VII.  c.  55.  And  see  Public  Trustee  Eulea,  1912> 
rr.  31—37. 

(o)  Public  Trustee  Act,  1906,  s.  10;  Re  Oddf,  1911,  1  Ch.  632. 

Id)  Re  Utley,  Russell  v.  Cubitt  (1912),  106  L.  T.  858. 
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(3)  Various  poivers  of  trustees. 

Various  To  enable  a  trustee  or  personal  representative  to  carry- 

powers  of  Qyt;  i^ig  duties,  various  powers  have  been  conferred  upon 
him  by  statute,  and  most  of  these  are  now  contained  in  the 
Trustee  Act,  1893.  Some  of  them  have  been  already 
mentioned;  it  remains  to  refer  now  shortly  to  some  of  the 
others. 

(i)  In  con-  Where  a  trust  for  or  power  of  sale  is  vested  in  a 

sak'"'^'^  trustee,  he  may  sell  or  concur  with  any  other  person  in 
selling  all  or  any  part  of  the  trust  property,  either  subject 
to  prior  charges  or  not,  and  either  together  or  in  lots,  by 
public  auction  or  by  private  contract,  and  subject  to  such 
conditions  of  sale  as  he  thinks  lit.  These  powers,  how- 
ever, only  apply  if  the  trust  instrument  came  into  opera- 
tion after  1881,  and  contains  no  contrary  direction  (e), 
and  thej'  do  not  authorise  a  trustee  to  sell  the  surface  and 
minerals  apart,  to  do  which  he  must  have  express  authority 
in  the  trust  instrument,  or  an  order  of  the  Court  (/), 
though  executors  or  administrators  can  do  so  without  such 
authority  or  order,  by  virtue  of  their  powers  under  the 
Land  Transfer  Act,  1897  (g). 

Power  to  sell  A  power  to  sell  does  not  authorise  trustees  to  make  a 
authorise  a  lease,  but  if  land  is  held  by  them  under  one  lease  in  trust 
lease,  to  sell,  and  they  desire  to  sell  the  property  in  lots,  they 

may  grant  to  the  purchaser  of  each  lot  an  underlease  for 
the  whole  term  less  one  day;  for  this  is  the  expedient 
ordinarily  adopted  by  conv.eyancers  for  avoiding  an 
apportionment  of  the  rent  in  such  cases  (^).  Nor  does 
oramortgage.  g,  power  to  sell  authorise  a  mortgage,  to  create  which 
trustees  generally  require  an  express  power.  If  they  have 
such  power  to  mortgage,  they  can  insert  in  the  mort- 
gage deed  a  power  of  sale  (^),  but,  this  point  having  been 
doubted,  it  is  better,  in  giving  trustees  a  power  to  mort- 
gage, to  say  that  they  may  mortgage  with  or  without 

(c)  Trustee  Act,  1893  (56  &  57  Viot.  c.  53),  s.  13. 

(/)  Ibid.  s.  44. 

Ig)  60  &  61  Vict.  c.  65;  Se  CarewUsh  -and  Ariwld  0912), 
W.  N.  83. 

(fi)  He  Judd,  Poland  and  Skelcher'x  Contract,  1906,  1  Oh.  648, 
overruling  Re   Walker  and  Oakshott's  Contract,  1901,  2   Ch.  383 

(i)  Re  Ohaioner's  Will  (1869),  L.  R.  8  Eq.  569. 
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a  power  of  sale  to  be  inserted  in  the  mortgage  deed  (it). 
Executors   and   administrators,  on  the  other  hand,  have  Executors 
always     had    power    to    sell,    mortgage,    pledge  (Z),    or  however,  may 
lease  (m)  any  part  of  the  personalty  which  vested  in  them  ^^^>  ^o^^- 
rirtiite  officii,  and  having  now  under  the  Land  Transfer;  S^S'e- °>^  i^aae. 
Act,  189/  ;«),  the  same  powers  over  realty,  except  certain 
copyholds  and  custoniary  freeholds,   as   they  have  over 
personalty,  they  can  sell  or  mortgage  the  realty  also. 

Trustees,  when  selling,  must  be  careful  not  to  sell  under  Effect  of 
unnecessarily  depreciatory  conditions,  for  though  a  pur-  selling  subject 
chaser  will  obtain  an  indefeasible  title  after  the  property  *°  deprecia- 
has  been  conveyed  to  him,  unless  he  was  acting  in  collusion  ditions."* 
with  the  trustee,  yet,  if  the  conditions  are  unnecessarily 
depreciatory,  and    the    purchase  price  has  thereby  been 
rendered  inadequate,  the  beneficiaries  can  interfere  to  stop 
the  sale  at  any  time  before  completion,  and  even  after 
completion  can  hold  the  trustee  personally  liable  for  the 
loss  (o) .     A  purchaser  from  the  trustee  is  not  concerned  Trustee's 
to  see  to  the   application    of    the    purchase-money,   the  power  to  give 
trustee's  receipt  in  vsrriting  for  any  money,  sesurities,  or  '■^''sip*' 
other  personal  property  or  effects  payable,  transferable,  or 
deliverable   to   him   under   any   trust   or   power  being  a 
sufficient  discharge  for  the  same(p'). 

Trustees  are  not  bound   to   insure   the   trust  property  (ii)  Trustee's 
against  loss  or  damage  by  fire  unless  the  trust  instrument  power  to 
imposes  such  an  obligation  upon  them,  but    under    the  ™®"''^- 
Trustee  Act,  1893  (g),  they  may  do  so  unless  the  trust 
instrument  forbids  it,  or  unless  they  are  bound  forthwith 
to  convey  the  property  absolutely  to  any  beneficiary  upon 
being  requested  to  do  so .     The  amount  of  insurance  must 
not  exceed  three-fourths  of  the  value  of  the  property 
insured.     The  premium  may  be  paid  out  of  the  income 
of  the  property  insured,  or  of  any  other  property  subject 
to  the  same  trusts.     Chattels  settled  to  go  along  with 


(k)  Hell,;i  V.   Cooling  (1857),  23  Beav.  418.^ 

iV)  See  Aitenborough  v.  Solomon,  1913,  A.  C.  76. 

(w()  Ocmiiic  Steam  N avigation  Co.  v.  Sutherland  (1880),  16  Ch.  D. 
236. 

f«)  60  &  61  Vict.  c.  65,  s.  2. 

(o)  Trustee  Ac*,  ISM  (  5©  &  57  Vict.  c.  53),  s.  14. 

Ip)  Ibid.  B.  20. 

(?)  56  &  57  Vict.  c.  53,  s.  18;  temporarily  extended  to  "  war  risks  " 
by  the  War  Eisks  (Insurance  by  Trustees)  Act,  1916  (5  Geo.  V.  u.  6). 
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land  settled  in  strict  settlement,  or  "  heirlooms,"  as  they 
are  popularly  called,  are  insurable  under  the  section  (r) . 

In  the  event  of  a  fire,  the  policy  money,  paid  in  respect 
of  chattels,  belongs  to  the  tenant  for  life  absolutely  if  the 
policy  was  kept  up  out  of  his  income,  and  he  was  not  bound] 
to  insure;  but,  in  the  case  of  buildings,  the  remainderman 
can  halve  the  policy  money  applied  in  rebuilding  (s). 


(iii)  Power  to 
renew  lease- 
liolds. 


By  s.  19  of  the  Trustee  Act,  1893,  a  trustee  of  renew- 
able leaseholds  Triay  renew!  them,  unless  forbidden  by  the 
trust  instrument,  first  obtaining  the  Written  consent  of 
the  beneficiary  in  possession  if  the  latter  is  entitled  to 
enjoy  the  lease  without  any  obligation  to  renew  or  to 
contribute  to  the  expense  of  renewal;  and  the  trustee 
nfust  use  his  best  endeavours  to  obtain  a  renewal  if  re- 
quired to  do  so  by  any.  beneficiary.  Any  money  required 
for  the  renewal  may  be  paid  out  of  any  money  then  in  the 
trustee's  hands  in  trust  for  the  persons  beneficially  in- 
terested in  the  renewed  lease,  and,  if  he  has  not  sufficient 
money,  the  trustee  may  raise  the  money  by  mortgage  of 
the  hereditaments  to  be  comprised  in  the  renewed  lease, 
or  of  any  other  hereditaments'  for  the  time  being  subject 
to  the  same  trusts. 


(iv)  Power  to 

compromise, 

&c. 


By  8.  21  of  the  Trustee  Act,  1893,  unless  the  trust 
instrument,  if  any,  otherwise  directs,  an  executor  or 
administrator  may  pay  or  allow  any  debt  or  claim  on  any 
evidence  that  he  thinks  sufficient,  and  an  executor  or 
administrator,  or  two  or  more  trustees  acting  together, 
or  a  sole  acting  trustee  if  the  trust  instrument  allows  a 
sole  trustee  to  act,  may  accept  any  composition  or  security 
for  any  debt  or  claim,  and  may  allow  time  for  payment 
of  any  debt,  and  may  compromise,  compound,  abandon, 
submit  to  arbitration  or  otherwise  settle  any  debt  or  claim, 
without  being  responsible  for  any  loss  occasioned  by  any 
act  or  thing  done  by  him  or  them  m  good  faith.  It  has 
been  held  that  under  this  section  an  executor  may  com- 
promise a  claim  by  his  co-executor  against  the  estete  (f). 


0)  ReEgmont,  1908,  1  Ch.  821. 

(«)  Re  Quicke's  Trusts,  1908,  1  Ch.  887. 

(<)  Re  Houghton,  Hawletj  v.  Blake,  1904,  1  Ch.  622. 
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To  enable  trustees  or  personal  representatives  to  obtain  (v)  Power  to 
a  discharge  in  cases  of  difficulty,  it  is  provided  by  s.  42  pay  trust 
of  the  Trustee  Act,  1893,  that  they,  or  the  majority  of  co^l^^° 
them,  may  pay  into  Court  any  money  or  securities  in 
their  hands  or  under  their  control,  and  that  the  receipt  or 
certificate  of  the  proper  officer  shall  be  a  sufficient  dis- 
charge to  them  for  the  money  or  securities  so  paid  into 
Court.  The  payment  is  usually  effected  on  affidavit,  when 
all  the  trustees  are  desirous  of  lodging  the  money  in  Court, 
but,  when  only  the  majority  wish  to  pay  it  in,  an  order  of 
the  Court  must  be  obtained  on  petition  (u) .  This  power 
of  paying  trust  money  into  Court  should  only  be  exer- 
cised when  it  is  difficult  for  the  trustees  otherwise  to  obtain 
a,  discharge.  In  cases  of  doubt  as  to  the  person  entitled, 
the  usual  course  nowadays  is  to  submit  the  question  to 
the  Court  on  originating  sumtaons  (a;).  A  life  assurance 
-company  has  a  similar  power  of  paying  policy  moneys 
into  Court  in  cases  of  difficulty  (y) . 

Generally,  as  regards  the  powers,  duties,  and  responsi-  Survivprship 
lilities  of  trustees,  it  is  to  be  observed  that  upon  the  of  powers  of 
Kieath  of  one  of  the  trustees,  the  entire  rights  and  powers  *™s*«^*- 
survive    over  to  the  survivor  or  survivors,  so    that    the 
trustees  or  trustee  for  the  time  being  may,  in  general, 
■exercise  all  these  rights  and  powers,  even  powers  which 
^re  discretionary  (z) ;  and  the  entire  future  respoilsibilities 
also  so  survive  over,  without  prejudice,  nevertheless,  to 
^ny  responsibility  which  has  accrued  before  the  death, 
and  which  is  of  a  character  to  entitle  the  cestuis  que  trust 
to  proceed  against  the  estate  of  the  deceased  trustee. 

(4)  Liability  for  breach  of  trust- 

To  make  a  trustee  liable  for  breach  of  trust,  he  must  How  far  a 
personally  have  been  guilty  of  some  improper  act,  neglect,  trustee  is 
-or  default.    The  mere  fact  that  his  co-trustee  has  received  aote  of  his'^cc- 
the  trust  property  and  com'mitted  a  breach  of  trust,  or  trustee  or 
agent. 

(m)  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  42;  E.  S.  O.y 
•Ord.  LIVb.;  Supreme  Court  Funds  Rules,  r.  41. 

dv)  R.  S.  C,  Ord.  LV.  r.  3. 

(y)  Life  Assurance  Companies  (Payment  into  Court)  Act,  1896 
■(59&60  Vict.  0.  8). 

(z)  Trustee  Act,  1893  (56  &  57  Vict.  u.  53),  ».  22;  He  Smith; 
JSastich  V.  Smith,  1904,  1  Ch.  139. 
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that  some  broker,  banker  or  other  person  with  whom  the- 
trust  money  or  securities  maj,  have  been  deposited  has 
absconded  with  them,  or  that  the  securities  have  depre- 
ciated, or  that  there  has  been  any  other  loss,  does  not  make 
him  liable.  He  only  ineu,rs  liability  in  such  cases  by 
being  himself  guilty  of  default.  This  has  always  been 
the  rule  of  equity,  and  it  is  now  made  statutory  by  the 
Trustee  Act,  1893(a).  But  it  is  highly  necessary  to 
remember  that  this  rule  does  not  protect  a  trustee  if  he 
improperly  allows  his  co-trustee  to  receive  the  trust  pro- 
perty or  to  have  sole  control  over  it,  or  if  he  improperly 
appoints  agents  or  improperly  allows  the  trust  property 
to  remain  in  their  control,  or  invests  on  improper  secu- 
rities; in  all  these  cases  he  would  himself  be  guilty  of  a 
breach  of  trust  and  liable  for  any  loss  resulting  frdm  it, 
unless  the  trust  instrument,  as  it  might  and  does  occasion- 
ally, exempted  him  from  any  liability  for  such  default  (6).. 


How  far  one 
trustee  is 
liable  for  his 
co-trustees. 


"  Signing  for 
conformity," 
—effect  of : 

(1)  By  itself 
alone. 

(2)  When 
coupled  with 


The  position  may  be  illustrated  by,  reference  to  the  old 
case  of  Townley  v.  Sherborne  (c).  There  it  was  said  that 
if  lands  are  conveyed  to  two  or  more  trustees,  and  one  of 
them  receives  all,  or  the  most  part  of,  the  profits,  and 
after  dieth  or  decayeth  in  his  estate,  his  co-trustees  shall 
not  be  compelled  to  answer  for  the  receipts  of  him  so 
dying  or  decayed, — unless  some  evil-dealing  appears  to 
have  been  in  them,  to  prejudice  the  trust;  but  that  if 
there  was  any  evil-practice  or  ill-intent,  they  should  be 
charged;  and  the  actual  decision  in  the  case  was,  that 
the  trustee  who  had  joined  with  his  co-trustees  in  signing 
receipts  was  liable,  though  he  had  received  nothing, 
because  the  liability  of  the  non-receiving  trustee  arose, 
not  from  his  mere  signing  of  the  receipts,  but  from 
his  subsequently  leaving  in  the  hands  of  his  co-trustees- 
the  "money  that  had  been  received.,  which  was  an  "  evil- 
dealing."  And  the  Trustee  Act,  1893,  s.  24,  now  enacts, 
in  effect,  that  a  trustee  who  joins  in  a  receipt  for  con- 
formity, but  without  receiving,  shall  not  by  that  cir- 
cumstance alone  be  rendered  liable  for  a  misapplication 
by   the   trustee  who   receives.     So   that   a  trustee  maj^ 


(a)  66  &  57  Vict.  u.  53,  s.  24. 

(b)  Wilkim  V.  Hogg  (1861),  8  Jur.  N.  S.  25. 

(c)  (1634),   Cro.    Car.    312.      And   see   Brice    ». 
Vea.  319. 


Stokes  (1805),   11 
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exonerate  himself  by  showing,  that  the  money  acknow-  subsequent 
ledged   to  have   been  received   by   all   was  in  fact  not  "egleotof 
received  by  all,  and  that  he  signed  for  conformity  only.    "  ^' 
But,  even  so,  the  fact  of  his  having  joined  in  the  receipt 
gives  him  notice,  that  trust  money  has  been  received,  so 
that  he  will  not  be  justified  thereafter  in  allowing  the 
money  to  remain  in  the  hands  of  the  receiving  co-trustee, 
for  a  longer  period  than  the  circumstances  of  the  case 
may  reasonably  require. 

Co-executors,  as  distinguished  from  co-trustees,  are,  in  How  far  one 
general,  answerable  each  for  his  own  acts  only,  and  not  ^ablefe his 
for  the  acts  of    the   other  or  others  of    them,   for  each  oo-exeoutor. 
executor  has,  independently  of  his  co-executors,  a  full  and 
absolute  control  over  the  personal  assets  of  the  testator, 
and  ii  competent  to  give  a  valid  discharge  therefor  by 
his  own  separate  act.     If,  therefore,  an  executor  join  with 
his   co-executor   in    signing   a    receipt,    this    is   stronger 
evidence  of  his  having  actually  received  the  money  than 
in  the  case  of  trustees,  and,  even  if  he  can  show  that  he 
did  not  in  fact  receive  it,  he  will  be  liable  if  he  allowed 
the  money  unnecessarily  to  get  into  or  remain  in  the  hands 
of  his  co-executor  (<^) . 

Where  two  or  more  trustees  are  liable  for  a  breach  of  indemnity  or 
trust,  each  of  them'  may  be  sued  for  the  whole  amount  of  contribution 
the  loi^,  and  if  they  are  all  sued,  the  judgment  may  be  trusteeson'a 
executed  against  any  one  of  the  trustees  singly;  and  when  breach  of 
the  judgment  against  two  co-trustees  is  satisfied  in  part  trust- 
bj"  one  of  them,   and  afterwards  the  other  trustee  goes 
bankrupt,  the  proof  in  his  bankruptcy  is  for  the  whole 
original  judgment  debt,  and  not  merely  for  the  balance 
of  it  which  remains  unsatisfied  (e).     As  between  them-  As  a  rule. 
selves,  the  trustees  must  usually  bear  the  burden  equally,  J^.F^*  ''°^' 
so  that  if  one  trustee  pays  more  than  his  share  he  can 
claim  contribution  from  the   others,  except,  apparently, 
where  they  are  all  guilty  of  fraud  (/) ;  but  whether  there 
is  an^-  ri^ht  to  sue  for  contribution  towards  the  costs  of 


(d)  Clouffh  V.  Bond  (1837),  3  My.  &  Cir.  490,  496;  Joy  v.  C'amp- 
bell  (1804),  1   Sch.  &  Lef.  341;   Re  Gasquo-ine,  1894,  1  Ch.  470. 

{e)  Ed.rarch  v.   Hood-Barrs,   1905,   1   Ch.   20. 

(/)  BnMii  V.  llurjhe'i  (1886),  31  Oh.  D.  390;  Jackmn  v.  Dk-linson, 
1903,  1  Ch.  947. 
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Exceptional 
cases  of 
indemnity. 


When  right 
of  oontrihu- 
tion  or 
indemnity  is 
statute- 
barred. 


the  action  seemig  to  be  doubtful,  though  the  Court  might 
in  the  action  in  which  liability  for  the  breach  of  trust  is 
established  make  an  order  with  regard  to  the  costs  (^). 
There  are,  however,  three  cases  in  which  one  trustee  must 
indemnify  the  others,  and  these  are: — (1)  Where  one 
trustee  has  received  the  trust  money  and  misappropriated' 
it,  or  is  otherwise  alone  morally  guilty  (A).  (2)  Where 
one  of  the  trustees  acted  as  solicitor  to  the  trust,  and 
the  breach  of  trust  was  comtaitted  on  his  adkrice  («) . 
(3)  Where  one  of  the  trustees  is  a  beneficiary,  the  breach 
of  trust  will  be  made  good,  as  far  as  possible,  out  of  his 
beneficial  interest,  so  that  to  this  extent  he  wiU  indemnify 
his  co-trustee  (fc) .  And  in  this  connection  it  may  be 
mentioned  that  a  trustee-beneficiary,  who  overpays  the 
other  beneficiaries  and  underpays  himself,  is  not  entitled 
to  recover  anything  from  the  other  beneficiaries  (l).  The 
right  of  a  trustee  to  indemnity  or  contribution  is  like  the 
right  of  a  surety  to  sue  his  co-surety  for  contribution, 
and,  therefore,  the  Statutes  of  Limitation  do  not  begin 
to  run  against  such  right  until  judgment  for  the  breach 
of  trust  has  been  obtained  (m) . 


Interest 
payable  by 
trustee  on 
breach  of 

trust. 


The  measure  of  the  trustee's  liability  for  breach  of  trust 
is  the  loss  caused  thereby  to  the  trust  estate;  except  that, 
where  the  breach  of  trust  consists  in  advancing  too  much 
m'oney  on  an  authorised  security,  he  is  only  liable  for  the 
excessive  advance  (n) .  For  instance,  if  he  makes  an  un- 
authorised investment  whereby  the  trust  estate  is  wholly 
or  partly  lost,  or  if  he  has  paid  over  the  estate  to  the 
wrong  persons,  he  must  replace  the  money  with  interest, 
and  if  he  is  guilty  of  undtie  delay  in  investing  the  trust 
funds  he  will  be  answerable  to  the  cestui  que  trust  for 
in|terest  during  the  period  of  his  laches.     The    rate   of 


(^)  See  Bearsley  v.  Middleweele  (1881),  18  Oh.  D.  236  (a  case, 
however,  on  a  joint  covenant);  lie  Lvmley,  Cattley  v.  IFest,  1904, 
2  Ch.  785. 

{K)  Bahin  v.  Hughes  (1886),  31  Ch.  D.  390,  at  p.  395. 

(»)  Lockhart  v.  ReiUy  (1856),  25  L.  J.  Ch.  697;  S.e  Turner, 
Barker  v.  Ivimey,  1897,  1  Ch.  536;  Be  Linsley,  Cattley  v.  West, 
1904,  2  Ch.  785. 

{k)  CfnlUngworth  v.  Chambers,  1896,  1  Ch.  685. 

(l)  Be  Horne,  Wilson  v.  Cox-Sinclair,  1905,  1  Oh.  76.  But  see 
Be  Ainsworth,  Finch  v.  Smith,  1915,  2  Ch.  96;  and  Re  Musgrave, 
1916,  2  Ch.  417. 

(m)  Robinson  v.  Harkin,  1896,  2  Ch.  415. 

(«)  Trustee  Act,  1893  (56  &  S7  Vict.  c.  53),  s.  9;  ante,  p.  138. 
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in,terest  is  in  the  discretion  of  the  Court,  and  is>  now 
usually  4  per  cent.,  but  the  Cburt  will  charge  more  than 

4  per  cent,  in  the  following  case^: — 

(1)  Where  the  trustee  ought  to  have  received  more,  as 
where  he  has  improperly  called  in  a  mortgage  carrying 

5  per  cent,  interest.     In  this  case  he  is  charged  with  the 
interest  he  ought  to  haVe  received. 

(2)  Where  he  has  actually  received  more  than  4  per 
cent.  Here  he  is  accountable  for  the  interest  actually 
received  (o). 

(3)  where  he  must  be  presumed  to  haVe  received  more, 
as  if  he  has  traded  with  the  money.  Here  the  cestui  que 
trust  can  either  claim'  5  per  cent,  compound  interest  or 
the  profits  actually  made  by  the  trustee  (p),  but  the  cestui 
que  trust  has  no  right  to  claim'  such  profits  from  a  trader 
to  whom  the  money  has  been  improperly  lent,  even  though 
the  borrower  knew  that  the  money  lent  was  trust 
money  (q). 

(4)  Where  the  trustee  is  guilty  of  fraud  or  serious  mis- 
conduct, in  which  case  the  Court  may  charge  him  with 
5  per  cent,  interest  with  yearly  or  even  half-yearly 
rests  (r),  though  half-yearly  rests  are  rarely  directed  (s) . 

A  new  trustee  is  not  liable  in  respect  of  breaches  of  Liability  for 
trust  committed  by  his  predecessors,  and  he  is  entitled  to  breaches  of 
assume,  unless  he  has  reason  to  belieVe  otherwise,  that  the  mUted°Sfores 
latter  have  performed  their  duties  and  got  in  aU  the  trust  appointment 
property  (if).     If,  howeVer,  he  discovers  that  breaches  of  or  after 
trust  have  been  com'mitted,  he  must  obtain  satisfaction  ^^  "■«™en  . 
for  them  from  the  old  trustees,  just  in  the  same  way  as  an 
original  trustee  must  get  in  any  part  of  the  trust  estate 
whidh  is  outstanding  (u),  and   the  only  excuse    for  not 
doing  so  is  that  it  would'  be  useless  to  take  proceedings 
against  the  old  trustees  (x).    A  retiring  trustee  continues 
liable  for  breaches  of  trust  com'mitted  by  him  before  his 

(«)  Se  Emmet,  Emmet  v.  Emmet  (1881),  17  Ch.  D.  142. 

Ip)  Vyse  V.  Foster  (1872),  L.  R.  8  Ch.  App.  309;  Be  Davis,  1902, 
2  C!h.  314. 

(?)  Stroud  V.  Gwfer  (1860),  28  Beav.  130. 

Ir)  Barclay  v.  Andrew,  1899,  1  Ch.  674;  Re  Emmet  (1881),  17' 
Ch.  D.  142. 

(i)  BurdAck  v.  Garrick  (1870),  L.  R.  5  Ch.  App.  233. 

(«)  Re  Strahan,  Ex  parte  Geaves  (1856),  8  De  G.  M.  &  G.  291. 

(«)  Hobday  v.  Peters  (1860),  28  Beav.  603. 

(ar)  Be  Forest  of  Dean  Coal  Co.  (1878),  10  Ch.  D.  450. 
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retirement,  unless  duly  released,  but  he  is  not  liable  for 
breaches  committed  subsequently  unless  he  retired  for  the 
purpose  of  enabling'  a  breach  of  trust  to  be  committed  {y) . 

(5)  Remedies  of  benefidmes  for  breach  of  trust. 
Kemedies  of  Jn   j;}ie   event  of  a   breach   of   trust  the   beneficiaries' 

7ni"tm  event  remedy  is  twofold^ — (1)  Against  the  trustee  himself  per- 
of  a  breach  of  sonally;  (2)  against  the  trust  property  or  the  property 
trust.  i]j(-Q    -which   it    has    been    converted.      (1)   The    personal 

(1)  Against      remedy  has  been  sufficiently  discussed  already,  and  it  is 

"Trip   TVllQT^Ck  ^  ^  v     ■' 

personally.  Only  necessary  to  add  that  a  trustee  who  has  made  an 
unauthorised  investment  is  entitled  to  realise  it  so  as  to 
enable  him  to  replace  the  trust  funds,  unless  all  the  bene- 
ficiaries are  sui  juris  and  elect  to  adopt  the  investment  as 
part  of  the  trust  property,  in  which  case  the  trustee  will 
be  under  no  liability  for  the  breach  of  trust  (z) ;  and  that 
if  a  trustee  makes  good  the  breach  of  trust  out  of  his  own 
property  on  the  eve  of  his  bankruptcy,  the  trust  estate  is 
generally  entitled  to  retain  the  benefit,  and  his  trustee  in 
bankruptcy  cannot  set  the  transaction  aside  as  a  fraudulent 
preference  (a). 


i(2)  Real  or 
proprietary 
remedies. 

(a)  Eight  of 
following 
trust  estate. 

(b)  Right  of 
following  the 
property  into 
which  the 
trust  fund 
has  been 
jjon  verted. 


(2)  If  the  trustee  has  wrongfully  alienated  the  trust 
property,  the  beneficiaries  have  the  right  to  follow  it,  so 
long  as  they  can  trace  it,  unless  it  has  come  into  the  hands 
of  a  bond  fide  purchaser  for  value,  who  has  obtained  the 
legal  estate  without  notice  of  the  trust  (&).  'They  haVe 
also  a  right  to  follow  the  property  that  has  been  sub- 
stituted in  place  of  the  trust  property,  so  long  as  the 
substituted  property  can  be  traced,  and  is  not  in  the  hands 
of  a  bond  fide  purchaser  of  the  legal  estate  without 
notice  (c) .  It  is  immaterial  what  the  nature  of  the  sub- 
stituted property  may  be,  though  it  was  thought  at  one 
time  that  money  could  not  be  followed  because  "  money 
has  no  ear-mark."  This  idea  is  now  exploded  (<?),  and 
money  may  be  followed  if  it  can  be  traced — if,  for 
instance,  it  has  been  paid  into  and  remains  in  a  banking 


(y)  Head  v.  Gould,  1898,  2  Ch.  250. 
(z)  Me  Jenkins  and  Randall,  1903,  2  Ch.  362. 
(a)  Re  Lake,  Ex  parte  Dyer,  1901,  1  Q.  B.  710. 
(6)  Thorndike   v.    Hunt    (1859),    3    De    G.    &    J.    563;    Taylor   v. 
Blakelock  (1885),  32  Oh.  D.  560.     And  see  supra,  p.  20. 
(c)  Taylor  y.  Phimer  (1815),  3  M.  &  S.  562. 
Id)  Re  Halleiis  Estate   (1880),  13  Ch.   D.  696. 
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account  or  has  been  invested  in  the  purchase  of  certain 
property  (e).  This  rule  applies  wherever  there  is  a 
fiduciary  relation  between  the  parties,  but  not  where  the 
relation  is  simply  that  of  debtor  and  creditor  (f),  and,  in 
any  case,  there  must  be  a  specific  sum  of  money  which  is 
capable  of  being  followed  (g) . 

The  whole  subject  of  following  trust  funds  was  fully  Jte  Haiutfs 
discussed  by  Jessel,  M.R.,  in  Re  Hallett's  Estate  (Ji),  ^^t"*^- 
where  it  was  decided  that  a  trustee,  or  other  person  in  a 
fiduciary  position,  who  pays  the  trust  funds  into  his  own 
banking  account,  and  afterwards  draws  on  the  account  for 
his  own  purposes,  must  be  assumed  to  have  been  drawing 
■on  his  own  money,  so  that  the  beneficiaries  can  claim  the 
balance  of  the  account  as  being  the  trust  property,  and  it 
does  not  belong  to  the  trustee's  general  creditors.  If, 
however,  the  trustee  drew  out  all  the  money  standing  to 
his  credit,  the  beneficiaries  could  not  claim  any  money  of 
his  own  paid  in  subsequently  unless  proved  to  have  been 
intended  to  replace  the  trust  money  {i) .  In  his  judgment, 
Jessel,  M.E,.,  pointed  out  that,  where  a  trustee  wrongfully 
sells  trust  property,  the  beneficiaries  can  either  condone 
the  breach  of  trust,  if  they  are  all  sui  juris,  and  take 
the  proceeds  of  sale  or  the  property  into  which  they 
have  been  converted,  or  treat  the  sale  as  a  breach  of  trust, 
require  the  trustee  to  make  it  good,  and  have  a  charge 
for  the  trust  money  on  the  proceeds  of  sale  or  the  property 
into  which  they  have  been  converted.  If,  however,  the 
trustee  has  mixed  the  trust  property  with  his  own,  e.g/\.,  if 
he  has  bought  an  estate  partly  with  the  trust  money  and 
partly  with  his  own,  the  benefioiaries  have  no  right  to  take 
the  property,  but  are  entitled  to  a  first  charge  on  the 
property  for  the  trust  money  (/) . 

If  a  trustee  who  has  been  guilty  of  a  breach  of  trust  has  (c)  The  bene- 
any  beneficial  interest  under  the  trust  instrument,  he  will  filial  estate  of 
not  be  allowed  to  receive  any  part  of  the  trust  fund  in  may  b^***^ 
which  he  is  equitably  interested  until  he  has  made  good  impounded, 
the  breach  of  trust,  for  to  the  extent  to  which  he  is  in 

(e)  He  Hallett's  Estate,  supra. 
(/)  LMer  V.  Stubbs  (1890),  45  Ch.  D.  1. 
(ff)  Me  Hallett  S,-  Co.,  1894,  2  Q.  B.  237. 
ill)  (1880),  13  Ch.  D.  696. 
(«)  Roscoe  V.   Winder,  1915,  1  Ch.  62. 

(?)  See  also  Re  Oatamj,  1903,  2  Ch.  356;   Worcester  Bank  v.  BlicJc 
(1882),  22  Ch.  D.  255. 
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default  he  is  taken  to  have  already  received  his  share. 
This  rule  applies  not  only  to  beneficial  interests  given  to 
him  directly  by  the  trust  instrument,  but  also  to  interests 
acquired  derivatively,  e.g.,  by  purchase  from,  or  as  next  of 
kin  of,  another  beneficiary  (fc),  and  his  assignee  is  in  no 
better  position  than  himself  even  where  the  default  was 
committed  by  the  trustee  after  the  assignment  of  his  bene- 
ficial interest  {T).  But  the  Court  has  no  power  to  impound 
any  legal  interest  the  trustee  may  take  under  the  trust 
instrument  (to),  nor,  if  he  holds  two  distinct  funds  on 
distinct  trusts,  and  has  a  beneficial  interest  in  the  first  but 
not  in  the  second,  to  impound  his  beneficial  interest  in  the 
first  to  make  good  his  default  in  the  second  {n) . 


Ways  of 
escaping 
liability  for 
breach  of 
trust : 

(i)  Court  may 
Teliere  a 
trustee  who 
has  acted 
honestly  and 
reasonably. 


(6)  Ways  of  escaping  liability  for  breach  of  trust. 

A  trustee  who  has  caused  a  loss  to  the  trust  estate  by 
committing  a  breach  of  trust  occasionally  escapes  liability. 
In  the  first  place,  by  s.  3  of  the  Judicial  Trustees  Act, 
1896  (o),  the  Court  may  relieve  him  either  wholly  or 
partly  frgm  personal  liability,  whether  he  is  a  judicial 
or  an  ordinary  trustee,  if  he  "  acted  honestly  and  reason- 
ably, and  ought  fairly  to  be  excused  for  the  breach  of 
trusit  and  for  omitting  to  obtain  the  directions  of  the 
Court  in  the  matter  in  which  he  committed  such  breach  "; 
and  a  similar  power  to  relieve  a,  director  from  liability  for 
negligence  or  breach  of  trust  is  given  to  the  Court  by 
s.  279  of  the  Companies  (Consolidation)  Act,  1908  (p). 
The  Act  of  1896  applies  to  executors  as  well  as 
trustees  (q),  and  even  enables  the  Court  to  relieve  a  trustee 
who  has  handed'  over  the  trust  property  to  the  wrong 
person  (r) .  No  general  rules  can  be  laid  dbwn  as  to  the 
circumstances  in  which  the  Court  will  or  will  not  grant 
relief,  each  case  dependiing  on  its  own  circumstances  (s) . 


(A)  Jacubs  V.  Rylance  (1874),  17  Eq.  341;  Doering  v.  Doming 
(1889),  42  Ch.  D.  203;  Re  Baore,  1916',  1  Ch.  344. 

(P)  Doering  v.  Doering,  swpra. 

(m)  Fox  V.  Buckley  (1876),  3  Ch.  D.  508. 

(«)  Re  Towndrow,  Gratton  v.  Maoken,  1911,  1  Oh.  662. 

(o)  59  &  60  Vict.  c.  35. 

Ip)  8  Edw.  VII.  c.  69. 

(?)  Re  Kay,  Morley  v.  Kay,  1897,  2  Ch.  518. 

(r)  Re  Allwp,  Whitaker  v.  Bamford,  1914,  1  Ch.  1. 

(s)  Re  Kay,  supra,  at  p.  524.  For  examples*,  see  Re  Stuart,  Smith 
V.  Stuart,  1897,  2  Ch.  583;  Perrim  v.  Bellamy,  1899,  1  Ch.  797: 
Re  Turner,  Barker  i.  Ivirruey,  1897,  1  Ch.  536;  Re  Mackay,  Griesse- 
tnanm  v.  Carr,  1911,  1  Oh.  300;  Palmer  v.  Emerson,  1911,  1  Ch.  758. 
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Formerly,  a  claim  against  an  express  trustee  for  breach  (U)  By  lapse 
of  trust  could  not  be  barred  by  mere  lapse  of  time,  a  rule  °*  *™^- 
which  was  recognised  and  declared  by  the  Judicature  Act, 
1873  (f).  And  the  same  rule  applied  also  in  the  case 
of  many  constructive  trusts  (m),  though  some  constructive 
trustees  could  plead  the  Statute  of  Limitations,  as  is 
shown  by  Knox  v.  Gye  (x),  where  it  was  contended  that 
a  surviving  partner  was  a  trustee  of  the  share  of  his 
deceased  partner,  and  the  Court  said  that,  if  the  sur- 
viving partner  was  to  be  called  a  trustee  at  all  for  the  dead 
man,  the  trust  was  limited  to  an  obligation  which  was 
liable  to,  be  barred  by  lapse  of  time.  The  law  on  this 
subject,  however,  has  been  revolutionised  by  the  Trustee 
Act,  1888  (y),  which  allows  a  trustee  in  most  cases  to 
plead  the  Statute  of  Limitations  in  answer  to  any  action 
or  other  proceeding  brought  against  him.  The  expression 
"trustee"  includes  an  executor  or  administrator  and  a 
trustee  whose  trust  arises  by  construction  or  implication 
of  law,  as  well  as  an  express  trustee,  but  not  the  official 
trustee  of  charitable  lands  (2),  and  it  has  been  hold  to 
include  a  director  of  a  company  (a),  and  a  mortgagee  with 
respect  to  any  balance  of  the  proceeds  of  sale  of  mort- 
gaged property  (6),  but  not  a  trustee  in  bankruptcy  (c). 
It  is  important  to  notice,  however,  that  the  Act  does  not 
apply  where  the  claim  is  founded  upon  any  fraud  or 
fraudulent  breach  of  trust  to  which  the  trustee  was  party 
or  privy  (d),  or  is  to  recover  trust  property,  or  the  pro- 
ceeds thereof,  still  retained  by  the  trustee  (e),  or  previously 
received  by  the  trustee  and  converted  to  his  use  (/).  In 
these  excepted  cases  the  law  is  as  it  was  before  the  Act 
was  passed,  but,  with  regard  to  innocent  breaches  of  trust 
from  which  he  has  derived  no  benefit,  a  trustee  enjoys 


(0  36  &  37  Vict.  c.  66,  b.  25  (2). 

(«)  Soar  V.  Ashwell,  1893,  2  Q.  B.  390. 

(x)  (1872),  L.  R.  5  H.  L.  656,  675. 

(i/)  51  &  52  Vict.  c.  59,  s.  8  (not  repealed  by  the  Trustee  Act, 
1893). 

(z)  Ibid.  a.  1. 

(a)  He  Lands  Allotment  Co.,  1894,  1  Oh.  616. 

(6)  Thorne  v.  Heard,  1894,  1  Ch.  599. 

(c)  Re  Cornish,  1896,  1  Q.  B.  90. 

(d")  See  Thorne  v.  Seard,  supra. 

(e)  See  Thorne  v.  Heard,  supra;  Re  Page,  Jones  v.  Morgan,  1893, 
1  Ch.  304. 

(/)  See  Re  Gurney,  Mason-  v.  Mercer,  1893,  1  Ch.  590;  Re  Sharp, 
Rickett  V.  Rickett,  1906,  1  Oh.  793. 

S.  11 
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all  the  rights  and  privileges  conferred  by  any  Statute  of 
Limitations  which  he  would  have  enjoyed  if  he  had  not 
been  a  trustee  {g),  and,  if  the  action  or  other  proceeding 
is  brought  to  recover  money  or  other  property,  and  is 
one  to  which  no  existing  Statute  of  Limitations  applies, 
the  trustee  may  plead  lapse  of  time  as  a  bar  just  as  if 
the  claim  had  been  against  him  in  an  action  of  debt  for 
money  had  and  received,  the  period  for  recovering  which 
is,  by  the  Limitation  Act,  1623  (h),  six  years;  and  this 
is  now  the  usual  period  for  suing  a  trustee  {i) . 

When  time  Time  begins  to  run  under  the  Act  in  favour  of  a  trustee 

^n  favour  of  "a  ^^°'^  ^^^  *-^°^®  when  the  breach  of  trust  was  committed, 
trustee.  whether  the  beneficiary  knew  of  it  or  not  (k),  except  where 

the  beneficiary  is  under  disability  (not  including  in  that 
expression  coverture),  or  where  the  beneficiary's  interest  is 
reversionary,  in  which  case  time  only  begins  to  run  when 
his  interest  falls  into  possession.  The  result  is  that  if 
a  trustee  commits  an  innocent  breach  of  trust,  e.g., 
advances  too  much  on  a  mortgage,  and  an  action  is  brought 
against  him  by  tenant  for  life  and  remainderman  more 
than  six  years  after  the  date  of  the  investment,  the  tenant 
for  life's  right  is  barred,  unless  he  was  under  disability 
when  the  investment  was  made,  or  there  has  been  suffi- 
cient acknowledgment  or  part  payment  to  start  the  statute 
running  again,  but  the  remainderman  is  not  barred.  In 
such  a  case  the  Court  orders  the  trustee  to  replace  the 
money  lost  for  the  benefit  of  the  remainderman,  and  to 
take  for  himself  the  interest  on  the  money  so  replaced 
until  the  death  of  the  tenant  for  life  {I). 


Bight  of 
executors  to 
plead  the 
Statute  of 
Limitations. 


Executors  and  administrators  come  within  s.  8  of  the 
Trustee  Act,  1888  (m),  so  that  when  their  accounts  are 
taken  in  an  action  brought  by  a  beneficiary  or  a  creditor 
against  them  in  their  character  of  personal  representa- 
tives,   they  will  not   be  held   responsible  for  wrongful 


{g)  For  a  discussion,  of  this  provision,  s«e  Re  Bowd-en  (1890),  45 
Ch.  D.  441;  Kow  v.  Earl  Winterton,  1896,  2  Oh.  626;  Tie  AUsop, 
1914,  1  Oh.  1. 

(A)  21  Jac.  I.  c.  16. 

(«)  Re  Somerset,  Somerset  v.  Earl  Poulett,  1894,  1  Oh.  231. 

(/(;)  Re  Somerset ,  supra. 

(l)  Re  Somers.et,  supra;  Re  Fountains,  1909,  2  Ch.  382. 

{m)  51  &  52  Vict.  c.  69. 
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payments  made  bond  fide  more  than  six  years  before  the 
action  was  begun  («). 

A  trustee  will  also  be  freed  from  further  liability  for  a  (iii)  By  dis- 
breach  of  trust  by  becoming  bankrupt  and  obtaining  his  ?^^^^*  ^^ 
discharge,  except  where  the  breach  was  fraudulent  and  exoept'where 
he  was  a  party  to  the  fraud  (o).  fraud. 

The  remedy  against  a  trustee  may  also  be  barred  by  the  (iv)  By  the 
beneficiary's  acquiescence  in  the  breach  of   trust  or  by  beneficiary's 
his  concurrence  therein,  provided  that  he  had  full  know-  orcoiToureence 
ledge  of  all  the  facts  and  was  sui  juris  (p) .     For  where  in  the  breach, 
the  cestui  que  trust  concurs  with  a  trustee  in  the  misappli- 
cation of  the  trust  funds,  he  cannot  be  heard  in  a  Court 
of  Equity  to  complain  of  the  acts  of  the  trustee  which  he 
has   himself   knowingly    authorised  (q).      But,   as  con- 
currence implies  capacity,  an  infant  can  successfully  pro- 
ceed against  the  trustee  in  spite  of  his  having  purported 
to  concur  in  the  breach  (r),  unless  he  has  been  guilty  of 
fraud  (s). 

The  fact  that  one  beneficiary  has  acquiesced  or  con-  Trustee's 
curred  in  the  bteach  does  not  prevent  another  from  pro-  right  to  have 
•ceeding  against  the  trustee  and  compelling  him  to  make  jnterest*"^^  * 
good  the  trust  funds,  and,  if  this  occurs,  the  Court  has  impounded, 
always    had    jurisdiction    to    order    the    trustee    to    be 
indemnified  out  of  the  interest  of  the  beneficiary    who 
instigated  the  breach  of  trust  to  the  extent  to  which  the 
heneficiary   benefited  by    the    breach,  except  where  the 
beneficiary   was  a  married  woman  restrained   from  an- 
ticipation,  or  was  otherwise  under  disability  (t).      This 
jurisdiction  is  now  considerably  enlarged  by  s.  45  of  the 
Trustee  Act,  1893  (m),  which  enacts  that  where  a  trustee 
■commits  a  breach  of  trust  at  the  instigation  or  request 

(ii)  Me  BlovJi,  1914,  1  Oli.  233;  Re  Croyiien  (1911),  55  Sol.  Jo. 
632;  Be  Richardson,  Pole  v.  Pattenden,  1919,  2  Ch.  50;  affirmed  on 
appeal  (1920),  36  Times  Law  Bep.  205.     See  post,  p.  243. 

(o)  Bankruptcy  Act,  1914  (4  &  5  Geo.  V.  c.  59),  s.  28. 

Ip)  Fletcher  v.  C'ollk,  1905,  2  Oh.  2;  Life  Association  of  Scotland 
V.  Skldal  (1861),  3  De  G.  P.  &  J.  58. 

(?)  Brice  V.  Stokes  (1805),  11  V.  319;  Re  Deane,  Bridger  v. 
Beane  (1888),  42  Ch.  D.  9. 

(•;■)   Wilkinson  v.  Parri/  (1828),  4  Russ.  at  p.  276. 

(s)   Overton  v.  Banister  (1844),  3  Ha.  503. 

(t)  Rahy  v.  Ridehalqh  (1855),  7  De  G.  31.  &  G.  104;  Suwi/er  v. 
.Sawi/er  (1885),  28  Ch.  D.  595. 

(a)  56  &  57  Vict.  c.  53. 

11  (2) 


164 


THE  PRINCIPLES  OF  EQUITY. 


(v)  By  the 
beDeficiary 
confirming 
the  breach  or 
releasing  the 
trustee. 


or  with  the  consent  in  writing  (x)  of  a  beneficiary,  the- 
Court  may,  if  it  thinks  fit,  and  notwithstanding  that  the 
beneficiary  may  be  a  married  woman  entitled  for  her 
separate  use  and  restrained  from  anticipation,  make  such 
order  as  to  the  Court  seems  just  for  impounding  all  or 
any  part  of  the  interest  of  the  beneficiary  in  the  trust 
estate  by  way  of  indemnity  to  the  trustee  or  person  claim- 
ing through  him.  The  Court,  it  will  be  notifaed,  has  a 
full  discretion  under  this  section;  it  will  not  grant  an 
impounding  order  unless  it  clearly  appears  that  the  bene- 
ficiary knew  that  the  transaction  in  question-was  a  breach 
of  trust  (y).  If  the  order  is  made,  it  takes  priority  over 
the  right  of  a  mortgagee  of  the  beneficiary's  interest  under 
a  mortgage  created  after  the  breach  of  trust  was  com- 
mitted (z) . 

A  beneficiary  may  also,  by  subsequent  confirmation  or 
release,  prevent  himself  from  taking  proceedings  against 
his  trustee  for  breach  of  trust,  but  the  confirmation  or 
release  wiU  not  be  binding  on  him  miless  he  was  sui' 
juris  and  had  full  knowledge  of  the  facts  (a).  Whether 
a  trustee  or  executor  is  entitled  to  demand  a  release  on 
the  completion  of  his  duties  is  not  clearly  settled.  It 
would  seem  that  an  executor  is  entitled  to  a.  release  on 
handing  over  the  residue  to  the  residuary  legatee,  but 
that  a  trustee  cannot,  as  a  rule,  claim  to  have  a  release 
under  seal  when  he  has  completed  the  trust,  though  he 
often  gets  it  (6).  It  is  clear,  however,  that  the  trustee  is- 
entitled  to  have  his  accounts  examined  and  settled,  for 
the  beneficiaries,  being  sui  juris,  ought  not  to  keep  a 
Chancery  suit  hanging  indefinitely  over  his  head. 


(a;)  The  instigation  or  request  need  not  be  in  writing,  only  the- 
eonsent:   Griffith  v.  Hughes,  1892,  3  Oh.  105. 

(y)  Re  Somerset,  Somerset  v.  Marl  Pmilett,  1894,  1  Ch.  231. 

(z)  Bolton  V.  Curre,  1895,  1  Oh.  544. 
.      (a)  Burrows  v.   Walls   (1855),  5  De  G.   M.   &  G.   233;    Walker  v.. 
Symonds  (1818),  3  Swanst.  1. 

(b)  King   v.    MulUns    (1852),   1    Drew.    308;    Se    Cater's   Trusts, 
(1858),  25  Beav.  361. 
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CHAPTER   X. 

CONVERSION. 

The  equitable  doctrine  of  conversion,  which  depends  upon  wtat  con- 
the  maxim  that  "  Equity  looks  on  that  as  done  which  version  is. 
ought  to  be  done,"  was  well  stated  by  Sir  Thomas 
Sewell,  M.E..,  in  the  leading  case  of  Fletcher  v.  Ash- 
bvmer  (a):  "  Nothing  is  better  established  than  this  prin- 
ciple, that  money  directed  to  be  employed  in  the  purchase 
of  land,  and  land  directed  to  be  sold  and  turned  into 
money,  are  to  be  considered  as  that  species  of  property 
into  which  they  axe  directed  to  be  converted;  and  this, 
in  whatever  manner  the  direction  is  given,  whether  by 
"will,  by  way  of  contract,  marriage  articles,  settlement, 
or  otherwise;  and  whether  the  money  is  actually  deposited, 
or  only  covena<nted  to  be  paid,  whether  the  land  is  actually 
conveyed,  or  only  agreed  to  be  conveyed,  the  owner  of 
the  fund,  or  the  contracting  parties,  may  make  land 
money,  and  money  land." 

The  effect  of  conversion  is  to  turn  realty  into  personalty.  Effects  of 
and  personalty  into  realty,  for  all  purposes.  This  is  conversion, 
mainly  important  in  connection  with  the  devolution  of 
the  property  on  the  owner's  death,  but  it  has  an  im- 
portant bearing  also  on  the  question  of  the  payment  of 
death  duties,  the  duties  on  realty  and  personalty  not  being 
the  same  (&). 

There  are  four  cases  in  which  realty  is  treated  in  equity  The  four  cases 
as  personalty,  or  mce  Versa.  In  the  first  place,  land,  ^rriraoocmsl 
which  has  become  partnership  property,  is,  unless  the  con-  ^jj  Partner- 


ship land  is 


(«)   (1779),  1  White  &  Tudor,  L.  O.  Bq.  8th  ed.   347. 

(S)  See,  e.y.,  Forbes  v.  Steven  (1870),  L.  R.  10  Eq.  178;  Att.-Gen. 
y.  Bodd,  1894,  2  Q.  B.  150;  Att.-Gen.  v.  Johnson,  1907,  2  K.  B. 
885;  Re  Grimthorpe,  Beckett  v.  Grimthorpe,  1908,  2  Oh.  675. 
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treated  as  trary  intention  appears,  to  be  treated  as  between  the 
personalty.  partners  (including  the  representatives  of  a  deceased 
partner),  and  also  as  between  the  heirs  of  a  deceased 
partner  and  his  executors  or  administrators,  as  personal 
and  not  real  estate  (c).  The  reason  of  this  is  that,  upon 
a  dissolution  of  the  partnership,  the  land  will  have  to  be 
sold  for  the  purpose  of  division  among  the  partners. 

(2), Under  an  In  the  second  place,  conversion  may  occur  by  reason 
Coiurt."  ^  of  an  order  of  the  Court.  If  the  Court,  acting  within  its 
jurisdiction,  orders  a  sale  of  realty,  in  which  A.,  B.  and 
C.  axe  interested  in  equal  shares,  and,  before  the  sale  takes 
place,  A.  dies,  his  third  share  is  part  of  his  personalty 
and  not  of  his  realty.  The  conversion  here  takes  effect,, 
not  from  the  date  of  the  sale  but  from  the  date  of  the 
order  (d),  and  it  is  immaterial  that  the  sale  was  ordered 
for  some  paxticular  purpose  which  will  not  exhaust  the 
whole  of  the  proceeds,  e.g.,  for  the  payment  of  costs  (e). 
Where  the  property  has  been  sold  in  pursuance  of  the 
order,  there  is,  of  course,  an  actual  conversion,  but  this 
is  immaterial,  for  there  is  no  difference  whether  the  realty 
is  sold  or  merely  oi'dered  to  be  sold.  In  both  cases  the 
realty  is  treated  as  personalty,  unless  the  person  entitled 
to  the  realty  has  some  equity  to  have  the  property  con- 
verted back  to  its  original  character.  Such  an  equity 
may  arise  from  the  order  of  the  Court  itself,  the  Court 
having  power  to  preserve  the  i-ights  of  the  heir  or  next 
of  kin  when  it  orders  a  sale  or  purchase  of  realty  (/), 
or  from  the  provision  of  some  statute.  For  instance,  if 
land  belonging  to  a  person  under  disability,  e.^r.,  an  infant 
or  person  ?ion  compos  mentis,  is  sold  in  a  partition  action, 
the  proceeds  will  be  treated  as  realty  by  virtue  of  the 
provisions  of  the  Settled  Estates  Acts  (g),  which  are  in- 
corporated into  s.  8  of  the  Partition  Act,  1868  {h);  if. 


(o)  Partnership  Act,  1890   (53  &  54  Vift.  c.  39),  s.  22. 

'(d)  Fauntleroy  v.  Beebe,  1911,  2  Ch.  257;  Hy^tt  v.  Meltin  (1884), 
25  Ch.  D.  735;   Re  Bodaon,  1908,  2.Ch.  638. 

(e)  Burgess  v.  Booth,  1906,  2  Ch.  648;  Sued  v.  Greece  (1874), 
L.  R.  18  Eq.  192. 

(/)  Ati.-Gen.  v.  Ailesbury  (1887),  12  A.  C.  672;  Me  Hearle, 
Syder  v.  Bor^,  1912,  2  Ch.  365. 

{g)  19  &  20  Vict.  c.  120,  ss.  23—25;  40  &  41  Viet.  c.  18,  ss.  34—36- 

(/()  31  &  32  Vict.  c.  40;  HopMnson  v.  Riclmrdson,  1913,  1  Ch.. 
284. 
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however,  the  person  whose  share  is  sold  is  under  no  dis- 
ability, his  share  will  form  part  of  his  personalty,  the 
heir  or  devisee  having  no  equity  under  the  Partition  Act 
to  have  it  reconverted  into  realty  {i).  Again,  where  a 
lunatic's  land  is  sold,  mortgaged,  or  otherwise  disposed 
of  under  the  powers  given  by  th"e  Lunacy  Act,  1890,  his 
representatives  are  to  have  the  same  interest  in  the  surplus 
proceeds  as  they  would  have  had  in  the  property  if  it 
had  not  been  sold,  &c.  (fc). 

The  commonest  cause  of  a  conversion  is  a  direction  (3)  Under  a 
given  by  a  testator  or  settlor.  Whenever  trustees  are  '"'8*- 
directed  to  sell  or  to  purchase  realty,  and  there  is  some 
person  who  can  insist  upon  their  doing  what  they  are 
directed  to  do,  the  property  is  treated  as  converted  from 
the  moment  when  the  instrument  comes  into  force.  The 
mere  fact  that  the  tl'ustees  have  failed  to  carry  out  their 
duty  cannot  alter  tlie  character  of  the  property. 

In  order  to  effect  a  conversion,  the  direction  must  be  The  direction 
imperative;  for  if  conversion  be  merely  optional,  the  pro-  to  convert 
pert}'  will  be  considered  as  real  or  personal,  according  to  imperative, 
the  actual  condition  in  which  it  is  found.  For  instance, 
where  a  testator  gave  £5,000  to  B.,  in  trust  to  lay  it  out 
in  the  purchase  of  land,  or  to  put  it  out  on  good  securities, 
for  the  separate  use  of  his  daughter  H.,  and  H.  died  after 
the  testator  before  the  trustees  had  actually  bought  land, 
and  her  husband  as  administrator  claimed  the  money  as 
against  the  heir,  the  Court  held  that  the  husband  was 
entitled  to  it  (I).  But,  although  the  conversion  is  appa- 
rently optional,  yet,  if  the  limitations  and  trusts  of  the 
money  directed  to  be  laid  out  either  in  the  purchase  of 
land  or  in  other  securities  are  only  adapted  to  real  estate, 
so  as  to  denote  the  settlor's  intention  that  land  shall  be 
purchased,  the  money  will  be  considered  as  land;  for 
equity  looks  to  the  intent  rather  than  the  form  (m).  And 
a  discretion  given  to  the  trustees  merely  as  to  the  time 


(0  Herbert  v.  Herbert,  1912,  2  Gh.  268. 
(A)  Lunacy  Act,  1890   (53  Vict.   o.   5),  s.   123. 
(Z)  Curling  v.  May   (1734),  3  Atk.  255.     And  see  He  NewhouU, 
Carter  v.  Newhould  (1914),  110  L.  T.  6. 
(m)  Earlom  v.  Saunders  (1754),  Amb.  241. 
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at  which  a  sale  or  purchase  shall  be  made  does  not  prevent 
a  conversion  if  it  is  clear  that  the  settlor  intended  the  sale 
or  purchase  to  be  made  at  some  time.  In  such  a  case 
the  property  is  converted  from  the  time  when  the  instru- 
ment comes  into  operation  (w).  Where  there  is  a  direc- 
tion to  sell  or  purchase  cm,  the  request  or  with  the  consent 
of  some  person,  the  addition  of  these  words  does  not  neces- 
sarily prevent  the  property  from  being  treated  as  converted 
immediately.  There  is  an  immediate  conversion  if  the 
object  of  inserting  the  words  is  merely  to  enable  the  person 
named  to  enforce  the  obligation  to  convert;  but  if  the 
words  are  inserted  to  fetter  the  exercise  of  the  trust  there 
is  no  conversion  until  the  request  is  made  (o).  A  mere 
power  to  convert  is,  of  course,  not  imperative,  so  that  only 
an  actual  conversion  will,  in  such  a  ease,  be  regarded  (p). 
And  if  the  direction  to  convert  is,  for  any  reason,  void, 
e.g.,  under  the  perpetuity  rule,  there  will  be  no  conversion 
in  equity,  even  if  there  has  been  a  conversion  in  fact  (g) . 

No  conversion  Jq  aU  cases  of  this  class  it  is  necessary  to  be  quite  sure 
Sie'ipowerof  *^^''  there  is  an  intention  to  convert,  for  in  the  absence 
sale  in  a  of  such  aji  intention  there  will  be  no  notional  conversion 

mortgage.  a,t  aU.  Por  instance,  where  A.  borrowed  £300  from  B. 
on  a  mortgage  of  A.'s  fee  simple  estate  and  gave  B.  a 
power  of  sale  by  the  terms  of  which  the  surplus  proceeds 
of  sale  were  to  be  paid  to  A.,  his  executors  and  adminis- 
trators, and  A.  died  intestate,  and  afterwards  B.  sold 
the  estate,  the  Court  held  that,  the  estate  being  unsold  at 
A.'s  death,  the  equity  of  redemption  had  descended  to 
A.'s  heir  and  he  was  entitled  to  the  surplus  (r).  But 
if  the  sale  had  taken  place  in  the  lifetime  of  A.,  the  mort- 
^  gagor,  the  surplus  would  have  formed  part  of  A.'s  actual 

personal  estate,  and  would  on  his  death  intestate  have 
gone  to  his  next  of  kin,  even  though  A.  was  a  lunatio 
at  the  time  of  the  sale,  -and  even  though  the  surplus  was 
directed  in  the  mortgage  deed  to  be  paid  to  his  heirs  (s) . 

(»)  Re  Raw,  Morris   v.   Griffiths   (1884),  26  Ch.   D.  601. 

(o)  Re  GoHBell's  Trmts,  1915,  2  Ch.  106;  Re  Ffemi-eU's  Settle- 
ment, 1918,  1  Ch.  91. 

(jB)  Ra  Bird,  Pitman  v.  Pitman,  1892,  1  Ch.  279;  Re  Dyson, 
Challinor  v.  Sykes,  1910,  1  Ch.  750. 

(?)  Re  Appleby,  Walker  v.  Lever,  1903,  1  Ch.  565. 

{r)  Wright  v.  Rose  (1825),  2  Sim.  &  S*.  323;  Bourne  v.  Bourne 
(1842),  2  Hare,  35. 

(s)  Re  Qrange,  Chadwick  v.  Grange,  1907,  2  Ch.  20. 


CONVERSION.  169 

With  regard  to  the  time  from  which  conversion  takes  Time  from 
place, — subject  to  the  general  principle  that  the  terms  of  which  conver- 
each  particular  instrument  miist  guide  in  the  construction  Xoe.°^  ^l 
of  it, — the  rule  is  that  conversion  under  a  will  takes  place 
as  from  the  death  of  the  testator,  and  that  conversion  under 
■a,  deed  takes  effect  from  the  date  of  execution  (t),  notwith- 
standing that  the"  trust  to  sell  or  purchase  is  not  to  arise 
until  after  the  settlor's  death  {u) .  If,  however,  before  the 
time  has  arrived,  at  which  the  trustees  are  directed  to  sell 
■or  purchase,  all  the  persons  who  could  insist  on  a  sale  or 
purchase  are  dead,  there  is  no  conversion;  for  there  has 
never  been  a  moment  of  time  at  which  the  trustees  could 
1)0  compelled  to  converlt.  Thus,  if  in  a  marriage  settle- 
jnent  a  husband  conveys  realty  to  trustees  to  the  use  of 
liimself  for  life,  and  after  his  death  to  the  use  of  the 
trustees  upon  trust  to  sell  and  hold  the  proceeds  on  certain 
trusts  for  his  wife  and  children,  with  an  ultimate  trust 
Jor  himself,  his  executors,  administrators  and  assigns,  and 
his  wife  dies  in  his  lifetime  without  issue,  the  property 
on  his  death  will  be  realty,  for  there  is  no  one,  and  there 
never  has  been  anyone,  who  could  enforce  the  trust  for 
rsale  {x). 

The  fourth  case  of  conversion  arises  under  a  contract  (*)  Under  a 
Jor  the  sale  or  purchase  of  realty.     Whenever    t"here   is  ge5*realtT 
.a  binding  contract  to  sell  realty,  the  realty  is  treated  as 
part  of  the  vendor's  personalty  from  the  moment  when 
the  contract  is  made,  so  that,  if  he  dies  intestate  before 
■completion  of  the  sale,  the  purchase-money   belongs  to 
his  next  of  kin.     And,  conversely,  if  the  purchaser  dies 
intestate  before  completion,  his  heir    is  entitled  to  the 
land,  though,  owing  bo  the  Real   Estate  Charges  Acts, 
1854,  1867  and  1877  (y),  he  now  takes  it  subject  to  the 
obligation  of  paying  the  purchase-money.    But  a  contract  in  case  of 
•does  not  operate  to  convert  the  property  unless  it  is  one  la-nd  taken 
of  which  specific  performance  would  be  ordered  {z),  and  no™onv°r8irai 
it  is  for  this  reason  that  a  mere  notice  to  treat  given  by  until  price  is 
■a,  company  compulsorily  acquiring  land  under  the  Lands  ^^^d. 

(0   Griffith  v.   Ricketts    (1849),   7   Hare,   299,   311. 
(a)  Clarke  v.  Franklin  (1858),  4  K.  &  J.  257. 
(a)  He  GrimUiorpe,  Beckett  v.   Grimthorpe,  1908,  2  Ch.  675. 
{y)  17  &  18  Vict.  c.   113;   30  &  31  Vict.   c.  69;   40  &  41  Viat. 
c.  34.    See  post,  p.  235. 

(«)  Re  Thomas,  Thomas  v.  Jlowell  (1886),  34  Oh.  D.  166. 
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Clauses  Consolidation  Act,  1845  (a),  does  not  convert  the 
land  into  personalty,  for  such  a  notice  does  not  by  itself 
constitute  a  contract  of  which  the  Court  would  order 
specific  performance  (6).  But  if  the  notice  is  duly 
followed  up,  and  the  price  is  afterwards  ascertained, 
whether  by  agreement,  valuation,  arbitration,  or  the- 
verdict  of  a  jury,  then,  and  as  from  that  date  only,  a 
conversion  in  equity  is  effected,  for  there  is  then,  and  only 
then,  an  enforceable  contract  (e). 


Options  to 
purchase  in 


Though 
option  is  exer- 
cised after 
lessor's  death, 
purchase- 
money 

belongs  to  his 
residuary 


against  resi- 
duary devisee; 


and  to  next  of 
kin  as  against 
heir-at-law ; 


Where  a  lease  gives  the  lessee  an  option  to  purchase 
the  demised  premises,  naturally,  on  the  lessee  exercising- 
his  option  to  purchase  in  the  lessor's  lifetime,  the  latter's 
interest  is  converted  into  personalty,  for  there  is  then  a 
binding  contract  for  sale.  If,  however,  the  option  is  not 
exercised  until  after  the  lessor's  death,  on  principle  the 
lessor's  interest  ought  to  be  treated  as  realty,  for  there 
was,  at  the  moment  of  his  death,  no  contract  of  which 
specific  performance  would  be  ordered.  But  it  was  held 
in  Lawes  v.  Bennett  (d)  that  the  exercise  of  the  option 
converts  the  property  into  personalty.  In  that  case,  A. 
made  a  lease  to  B.  for  seven  years,  and  in  the  lease  gave  B. 
an  option  to  pui'chase  the  reversion  for  £3,000.  B. 
assigned  the  lease  and  the  benefit  of  the  option  to  C.  A. 
died,  having  by  his  wiU  given  all  his  realty,  by  a  general 
devise  thereof,  to  D.,  and  aU  his  personalty  to  D.  and  E.. 
It  was  held,  when  C.  exercised  the  option  after  A.'s  death, 
that  the  £3,000  formed  part  of  A.'s  personal  estate,  and 
belonged  to  D .  and  E .  Here,  it  will  be  noticed,  the  ques- 
tion was  between  the  residuary  legatees  and  the  residuary 
devisee.  In  Re  Isaacs  (e),  the  question  arose  between  the 
lessor's  heir  and  next  of  kin,  the  lessor  having  died  intes- 
tate, and  Chitty,  J.,  decided  in  favour  of  the  next  of  kin 
in  accordance  with  the  principle  laid  down  in  Lawes  v. 
Bennett  (/),  although  the  option  was  not  even  exereiseable 
until  after  the  lessor's  death.  The  lessor's  residuary 
devisee  or  heir,  therefore,  never  gets  the  purchase-money. 


(a)  8  &  9  Vict.  c.  18. 

(6)  Haynes  v.  Haynes  (1861),  1  Dr.  &  Sm.  426. 
(c)  Harding   v.    Metropolitan    Mailway    Co.    (1872),   L.   E.    7   Ch.. 
App.  154. 

{d)   (1785),  1  Oox,  167. 
(e)  1894,  3  Ch.  506. 
(/)  (1785),  1  Cox,  167. 
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but  a  specific  devisee  will  be  entitled  to  it  if  the  will  was  but  specific 
made   after  the  testator  had  given    the  option  to  pur-  devisee  will 
chase  ((/),  or  if  a  will  previously  made  was  confirmed  by  money"if''wm 
codicil  after  the  option  was  given  Qi),  or  if  the  specific  was  made  or 
devise  and  the  option  were  practically  contemporaneous  {i) .  confirmed  by 
But,  if  the  specific  devise  was  made  well  before  the  option  option  waf 
was  given  and  not  confirmed  afterwards,   the  purchase-  given,  or  if 
money  would  belong  to  the  residuary  legatee  or  next  of  ■'^illa^d 
iin,  since  the  exercise  of  the  option  would  operate  as  an  oontem^^™ 
ademption  of  the  devise,  just  as  if  the  testator  had  sold  the  poraneous. 
land  in  his  lifetime  (7).    In  all  these  oases,  however,  where 
the  option  is  exercised  after  the  lessor's  death,  the  property 
remains  realty  until  the  option  is  exercised  Qc),  so  that 
the  intermediate  rents  and  profits  go  to  the  person  who 
was  entitled  to  the  realty  up  to  the  date  of  the  exercise  of 
the  option,  whether  he  is  residuary  or  specific  devisee  or 
heir-at-law  (l). 

The  principle  of  Ixiwes  v.  Bennett  (m)  is  anomalous,  As  between 
and  will  not  be  extended.     It  applies  only  between  the  lessor  and 
real  and  the  personal  representatives  of  the  lessor,  and  ourof  option 
will  not  be    applied  between  the  lessor  and  the  lessee,  isuotretro- 
Therefore,  if  the  lessor  has  insured  the  demised  premises,  "•"tive. 
and  they  are  destroyed  by  fire  before  the  option  is  exer- 
cised, the  lessee,  on  exercising  the  option,  cannot  claim 
the  insurance  money  as  part  of  his  purchase  {n).     And, 
even  as  between  the  lessor's  real  and  personal  representa-  Options  to 
lives,  the  exercise  of  the  option  may  not  cause  a  conversion,  purchase  are 
for  the  option  may  be  unenforceable  because  it  offends  ^'^uity 
the  perpetuity   rule,  which   applies   to    such  options  to  rule, 
purchase  (0),  though  it  does  not  apply  to  an  option  to 
renew  a  lease  (p) .     If,  however,  the  option  is  once  validly 
exercised,  the  mere  fact  that  the  purchase  is  not  carried 

{fj)  S.-ant  V.   Vam'e  (1842),  1  Y.  &  C.  C.  C.  580. 

(h)  Emms  v.  Smith  (1848),  2  De  G.   4:  Sm.  722. 

(»■)  Re  Pyle,  Pyle  v.  Pyle,  1895,  1  Ch.  724. 

(?)   Weerlhig  v.  Weeding  (1861),  1  J.  &  H.  424. 

(i)  Ue  ilnrlay,  1915,  2  Ch.  264. 

(I)  Tou-r.ley  v.   Bedwell  (1808),  14  Ves.  690. 

(m)  (1785),  1  Cox,  167. 

()0  Edwards  v.  West  (1878),  7  Ch.  D.  858.  Contrast  Reynard  v. 
Arnold  (1875),  L.  R.  10  Ch.  App.  386. 

(0)  WoodMl  V.  Clifton,  1905,  2  Ch.  257;  Worthing  Corporation 
V.  Heather,  1906,  2  Ch.  532. 

{p)  MuVer  v.  Trafford,  1901,  1  Ch.  54. 


172 


THE  PRINCIPLES  OF  EQUITY. 


through  does  not  undo  the  conversion  which  has  taken 
place  (q). 


Results  of 
total  or 
partial  failure 
of  the  objects 
for  which  con- 
yersion  was 
directed  in  a 
deed  or  will : 
(i)  Total 
failure. 


(ii)  Partial 
failure. 


The  cases  in  which  conversion  occurs  having  been  dealt 
with,  it  becomes  necessary  to  consider  the  effect  of  a  total 
or  partial  failure  of  the  objects  for  which  conversion  was 
directed  by  deed  or  wiU.  In  the  event  of  a  total  failure, 
i.e.,  where  the  purposes  for  which  the  conversion  was  in- 
tended have  totally  failed  before  or  at  the  time  when  the 
deed  or  wiU  ca/me  into  operation,  or,  in  the  case  of  a  trust 
to  sell  at  a  future  time,  before  the  time  has  arrived  at 
which  the  duty  to  convert  arose  (r),  no  conversion  will 
take  place  at  all,  but  the  property  wiU  remain  as  it  was, 
there  being  no  one  who  can  insist  on  its  character  being 
altered  (s).  Thus,  if  A.  devises  all  his  real  estate  to 
trustees  on  trust  to  sell  and  divide  the  proceeds  between 
B.  and  C,  and  B.  and  C.  both  die  in  A.'s  lifetime,  and 
there  is  a  lapse  of  the  gift  to  them,  the  land  will  belong 
to  A.'s  heir  as  realty.  So,  too,  if  a  trust  for  sale  is  void 
for  remoteness  because  it  is  made  exerciseable  outside  the 
limit  of  time  allowed  by  the  perpetuity  rule,  there  will  be 
no  conversion,  but  the  pensons  entitled  to,  the  property,  pro- 
vided they  are  ascertainable  only  during  the  time  allowed 
by  the  rule,  will  take  the  property  as  realty  (t).  Where 
the  failure  is  total,  therie  is  no  difference  between  a  deed 
and  a  will,  but,  in  the  case  of  partial  failure,  it  is  neces- 
sary to  distinguish  between  (A)  a  will,  and  (B)  a  deed. 


A.  Cases  (A)  Wills. — (i)  Land  into  money. — It  was  decided  in 

n  J^T-  V  ^^^^^  ^-  Smithson  (u),  that  if  a  testator  gives  his  realty 
money.  ^^  °  ^°  trustees  upon  trust  to  sell  and  divide  the  proceeds 
Heir(orre8i-  between  A.  and  B.  equally,  and  A.  dies  in  the  testator's 
i^2^^^^^^^  lifetime,  and  thene  is  a  lapse  of  the  gift  to  him,  but  B. 
outlives  the  testator,  A.'s  share  belongs  to  the  testator's 
heir-at-law,  and  not  to  his  next  of  kin.  The  ground  of 
the  decision  was  that  the  testator  had  only  directed  the 
realty  to  be  sold  for  the  purpose  of  dividing  the  proceeds 
between  A.  and  B.,  and  had  not  shown  any  intention  to 


takes, 


(?)  Se  Slake,  Gawthorne  v.  Blake,  1917,  1  Oh.  18. 
(>•)  Ee  Grimthorpe,  Beckett  v.   Grimthorpe,  1908,  2  Ch.  675. 
(s)  Smith  V.  Claxton  (1819),  4  Mad.  492. 

(0  Goodier  v.  Edmunds,   1893,  3  Ch.   455;   Re  Applehv,   Walker 
.  Lever,  1903,  1  Oh.  565.  ,       " 

(«)  (1780),  1  Bro.  C.  O.  503. 
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give  A.'s  share  of  the  proQeeds  of  sale,  in  the  event  of  A. 
being  unable  to  take,  to  the  testator's  next  of  kin.  The 
heir's  right  to  take  any  property  which  was  realty  at  the 
death  of  the  owner  of  it  can  only  be  defeated  by  a  gift 
of  the  property  to  someone  else.  Even  a  declaration  that 
the  heir  shall  not  take  the  realty  (v),  or  that  the  realty 
shall  be  treated  for  all  purposes  as  if  it  were  person- 
alty (x),  will  not  suiSce  to  prevent  the  heir  from  claiming 
it,  unless  it  is  effectually  disposed  of  to  a  third  person . 

If,  in  such  a  case  of  partial  failure,  the  testator's  heir  but  takes  as 
dies  before  receiving  bis  share  of  the  proceeds  of  sale,  personalty, 
his  share  wiU  be  treated  as  part  of  his  personalty,  whether 
the  trustees  of  the  will  have  sold  the  realty  in  his  lifetime 
or  not  («/),  for,  the  failure  of  the  objects  of  conversion 
being  partial  only,  the  trustees  are  under  an  enforceable 
duty  to  sell,  and  the  property  is  therefore  converted  into 
personalty,  and  the  persons  claiming  the  heir's  realty  have 
no  equity  to  reconvert  it,  being  merely  volunteers. 

(ii)  Money  into  land. — Where  a  testator  bequeaths  his  (ii)  Money 
personalty  to  trustees  upon  trust  to  lay  it  out  in  the  pur-  "ito  la»d- 
chase  of  realty  for  the  benefit  of  A.  and  B.,  and  A.  dies  in  J^ext  of  kin 
the  testator's  lifetime,  and  there  is  a  lapse  of  the  gift  to  legatee)  takes 
him,  but  B.  Survives  the  testator,  A.'s  share  of  the  pro- 
perty belongs  to  the  testator's  next  of  kin,  and  not  to  his 
heir-at-law  (z).      The  case  is  analogous  to  Ackroyd    v. 
Smithson  {a),  and  the  same  reasoning  applies  to  it.     With  and  takes  as 
regard  to  the  subsequent  devolution  of  the  property,  if  P*^^'  ^*  ^^°* 
one  of  the  next  of  kin  is  dead  before  receiving  his  share  bought,  and 
of  the  property,  it  was  laid  down  in  general  terms  by  apparently  if 
Jessel,    M.R.,    and   James,    L.J.,   in    Curteis  v.    Wor- '*^^8"°*- 
maid  (b),  that  the  next  of  kin  take  the  property  in  the 
form  in  which  they  find  it;  but  in  that  case  the  money  had 
been  actually  converted  into  land  when  one  of  the  next 
of  kin  died,  and  there  was  no  need  to  decide  how  it  would 
have  passed  if  it  had  been   actually  personalty.      It  is 

(v)  Fitch  V.  Weber  (1848),  6  Hare,  146. 
(x)  Re  Walker,  1908,  2  Ch.  705. 

{y)  Smith  v.   Claxton  (1819),  4  Mad.  492;    Ee  Richerson,  Scales 
T.  Reyhoe,  1892,  1  Ch.  379. 

(«)  Cogan  v.  Stephens  (1835),  1  Beav.  482,  n. 

(a)   Supra,  p.   172. 

(6)  (1878),  10  Ch.  D.  172. 
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quite  clear  that  the  interest  of  the  next  of  kin  is  realty  if 
land  is,  in  fact,  bought,  and  Chitty,  L.J.,  expressed  an 
opinion  in  Re  Richer  son.  Scales  v.  Heyhoe  (c),  that 
whether  land  is  bought  or  not,  the  next  of  kin  takes  the 
property  as  realty.  This  certainly  seems  more  consonant 
with  principle  than  the  other  opinion,  for  the  represen- 
tatives of  the  next  of  kin,  being  volunteers,  have  no  equity 
to  alter  the  form  into  which  the  property  has  been  equit- 
ably converted  by  the  will. 

B.  Cases  (B)  Deeds. — The  rule  is  that  where  realty  is  directed 

under  deeds,  by  deed  to  be  Converted  into  personalty,  or  personalty  into 
realty,  for  certain  purposes,  and  a  part  of  those  purposes 
fails,  the  property  will,  to  that  extent,  revert  to  the  settlor 
in  its  converted  form  (d) ;  so  that,  if  he  is  dead,  it  wiU 
go  to  his  residuary  legatee  or  next  of  kin,  if  it  is  land 
directed  to  be  sold,  or,  if  it  is  money  directed  to  be  laid 
out  in  the  purchase  of  land,  to  his  residuary  devisee  or 
heir-at-law. 

(c)  1892,  1  Oh.  379. 

(d)  Clark  V.  Franklin  (1858),  4  K.  &  J.  257;  Griffith  v.  Ricketta 
(1850),  7  Hare,  299. 
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CHAPTEE   XI. 

REOONVEKSION. 

Eeoonveesion    may    be    defined    as    that    notional    or  -what  is 
imaginary  process  by  which  a  prior  notional  conversion  meant  by- 
is  annulled  or  discharged,  and  the  notionally  converted  reconversion, 
property  restored  in  contemplation  of  equity  to  its  original 
actual  quality.     Thus,  real  estate  is  devised  on  trust  to 
sell  and  pay  the  proceeds  to  A.;  by  virtue  of  the  direction, 
A.  becomes  absolutely  entitled  from  the  moment  of  the 
testator's  death  to  the  property  as  personalty,  whether  an 
actual  sale  has  taken  place  or  not.     But  A.  has  a  right  to 
elect  in  what  form  he  will  take  the  property.     He  has  a 
right  to  tell  the  trustees,  "  I  prefer  the  land  instead  of 
the  purchase-money  of  the  land."     And  according  to  his 
election  the  property  will  vest  in  him  as  land  or  money. 

Reconversion  may  take  place,  either  (1)  by  act  of  the 
parties,  or  (2)  by  operation  of  law. 

I.  Reconversion  by  act  of  the  parties. — It  is  clear  that  i.  By  act  of 
an  absolute  owner  solely  entitled  in  possession  and  under  the  parties: 
no  disabilit-v  may  elect  to  take  the  property  in  whatever  (a)Byabso- 
form  he  chooses.     If  he  expresses  a  wish  to  take  the  pro- 
perty in  its  unconverted  form,  the  Court  will  not  compel 
the  trustees  to  convert,  for  the  owner  might  immediately 
annul  the  eSect  of  the  conversion  by  buying  back  or  resell- 
ing the  land,  as  the  case  might  be.     "  Equity,  like  nature, 
does  nothing  in  vain  "  (a).       Where,  however,  there  are  (b)  Byo-wner 
two  persons  interested  in  the  property  as  co-tenants,  the  of  ^^  ^n- 
rule  is  that  one  of  them  may  reconvert  without  the  con- 
currence of  the  other  in  the  case  of  money  to  be  invested 
in  land,  but  not  in  the  case  of  land  to  be  converted  into 


(a)  Benson   v.    Benson    (1710),    1    P.    Wms.    130;    Sisson   v.    Giles 
(1803),  3  De  G.  J.  &  S.  614. 
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money.  Thus,  if  £1,000  is  to  be  invested  in  the  purchase' 
of  land,  and  the  land  is  to  be  conveyed  to  A.  and  B.  as 
tenants  in  common,  A.  may  elect  to  take  £500  of  the- 
£1,000  in  its  form  of  money  (b).  But  where  land  is  t» 
be  sold,  and  the  proceeds  divided  between  A.  and  B.,  A. 
cannot  elect  to  take  his  share  as  land,  for  by  so  doing  he 
would  prejudice  B.,  an  undivided  share  in  land  being  far 
ma^Lnnan  ^"^^  marketable  than  the  land  in  its  entirety  (c) .  Whether 
a  person  not  entitled  in  possession  can  reconvert  or  not, 
does  not  appear  to  be  clearly  settled.  Naturally  he  cannot 
elect  so  as  to  affect  the  interests  of  prior  owners .  If,  for 
instance,  realty  is  directed  to  be  sold  and  the  proceeds 
held  on  trust  for  A.  for  life,  and  then  for  B.,  B.  cannot 
elect  to  take  the  property  as  realty  so  as  to  prevent  A. 
from  insisting  on  a  sale,  but  it  would  seem  that  he  can, 
even  during  A.'s  life,  declare  that,  if  the  land  shall  be 
unsold  lat  A.'s  death,  he  will  take  it  as  realty,  and  this 
election  will  be  effectual  when  his  interest  vests  (d) . 

(d)  By  infants.       An  infant  cannot  ordinarily  elect  (e),  but,  if  the  matter 

cannot  wait  until  he  attains  majority,  the  Court  may 
direct  an  inquiry  whether  it  will  be  for  his  benefit  to 
reconvert,  and  elect  for  him  or  sanction  his  election  (/). 
Unless  the  Court  expressly  preserves  the  rights  of  his 
representatives,  the  Court's  election  on  the  infant's  behalf 
will  be  binding  on  his  representatives  even  if  he  dies 
under  age,  for  they  have  no  equity  to  have  the  character 

(e)  By  of  the  property  changed  again  (g) .     Similarly,  in  the  case 
lunatics.  of  lunatics,  the  Court  of  Lunacy  has  jurisdiction  to  elect 

on  their  behalf,  but  will  only  reconvert  if  it  is  for  the 
lunatic's  benefit.  The  Court  may  by  its  order  preserve 
the  rights  of  the  representatives  (h),  but,  if  it  does  not  do 
so,  the  representatives  are  bound  by  the  Court's  recon- 

(f)  By  married  version  (i).     A  married  woman  may  reconvert  just  in  the 
woman. 

(b)  Seeley  v.  Jago   (1717),  1  P.  Wms.   389. 

(e)  Holloway  v.   Ectdcliffe   (1856),  23   Beav.   163. 

(d)  Meek  v.  Devenish  (1877),  6  Ch.  D.  566;  Re  Cleveland.,  1893, 
3  Ch.  244.  But  see  Sisson  v.  GiUss  (1863),  3  De  G'.  J.  &  3.  614; 
and  Re  Douglas  and  Powell's  Contract,  1902,  2  Oh.  296,  at  p.  312. 

(e)  Seeley  v.  Jago  (1717),  1  P.  Wms.  389. 

(/)  Robinson  v.   Robinson   (1854),  19  Beav.   494. 
(.9)  Dyer  v.  Dyer  (1865),  34  Beav.   504;   Surgmss  v.  Booth,  1908, 
2  Ch.  648. 

(h)  Alt.-Oen.  v.  Marquis  of  Ailesbury  (1887),  12  A.  C.  672. 
(0  See  Hartley  v.  Pendarves,  1901,  2  Ch.  498. 
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same  iway  as  a  ferde  sole  where  the  property  in  question 
belongs  to  her  for  her  separate  use,  whether  it  is  separate 
property  by  the  rules  of  equity  or  by  virtue  of  the  Married 
Women's  Property  Acts  (fc) .  But,  if  it  is  not  her  separate 
property,  she  could  not  elect  by  conduct  or  ordinarj- 
deed  {I),  but  the  election  could  be  ishown  by  a  deed 
acknowledged,  in  which  her  husband  concurs  (m) . 

A  person  who  is  competent  to  elect  to  reconvert  may  do  How  election 
so  by  any  express  declaration  of  intention  in  that  behalf,  '^  shown, 
and  the  election  may  be  inferred  from  acts  showing  that 
the  owner  means  to  take  the  property  in  its  actual  condi- 
tion. As  regards  land  into  money,  slight  circumstances 
are  deemed  sufficient  to  raise  the  inference  of  a  reconver- 
sion, such  as  keeping  the  land  unsold  for  a  time  (w),  or 
(on  a  lease  of  it)  reserving  the 'rent  to  the  lessor,  his  j^eir.v 
and  assigns  (o).  But  as  regards  money  into  lands,  the 
mere  receiving  of  the  income,  of  the  money,  even  for  a 
long  time,  is  not  sufficient  (j?),  though  the  actual  receipt 
of  the  capital  moneys  from  the  trustees  would,  of  course, 
show  a  reconversion.  The  burden  of  proving  a  reconver- 
sion is  on  the  persons  who  allege  it  (g) . 

II.  'Reconversion  hy  operation  of  Z'aii?.— Occasionally  n.  syopera- 
property  which  has  been  converted  in  equity  becomes  tion  of  law. 
reconverted  without  any  declaration  or  act  of  the  party 
entitled.  This  occurs  where  the  property  is  "at  home," 
i.e.,  in  the  possession  of  some  person  absolutely  entitled, 
who,  as  it  has  been  quaintly  put,  has  in  himself  both  the 
next  of  kin  and  the  heirs,  and  he  dies  without  making  any 
declaration  as  to  it.  For  instance.  A.,  on  his  marriage 
with  B.,  agrees  to  lay  out  £10,000  in  the  purchase  of 
land  to  be  settled  on  the  usual  trusts  of  a  marriage  settle- 
ment of  realty,  i.e.,  on  himself  for  life  subject  to  pin- 
money  for  his  wife,  then  to  his  eldest  son  in  tail  subject 

(Jc)  Be  Davidson  (1879),  11  Ch.  T>.  341. 

(0   Old/iam  V.  Sughes  (1742),  2  Atk.  452. 

(m)  Mai/  V.  Roper  (1831),  4  Sim.  360;  Briggs  v.  Chamberlain 
(1853),  11  Hare,  69;  Tuer  v.  Turner  (1855),  20  Beav.  560. 

(«)  Muttow  V.  Bigg  (1875),  1  Ch.  D.  385;  Roberts  v.  Gordon 
(1877),  6  Ch.  D.  531. 

(o)  Crabtree  v.  Bramble  (1747),  3  Atk.  680,  689. 

(p)  Re  Pedder's  Settlement  (1854),  5  De  G.  M.  &  G.  890. 

(?)  Griesbach  v.  Fremantle  (1853),  17  B.  314,  at  p.  317. 

s.  12 


178  THE  PRINCIPLES  OF  EQUITY. 

to  jointure  for  his" widow  and  portions  for  his  younger 
children,  with  ultimate  remainder  to  his  heirs.  Here,  the 
money  is  converted  into  realty,  and,  if  A.  were  to  die 
intestate  without  issue  after  the  marriage  leaving  B .  alive, 
the  money  would',  subject  to  the  widow's  rights,  belong 
to  A.'s  heir-at-law  (r).  But,  if  B.  had  died  without  issue 
before  A.,  and  at  A.'s  death  the  money  had  not  yet  been 
invested  in  the  purchase  of  land,  nor  handed  over  to 
trustees  for  that  purpose,  then  on  A.'s  death  intestate  his 
next  of  kin,  and  not  his  heir-at-law,  would  have  been 
entitled,  unless  he  had  shown  an  intention  that  it  should 
still  be  regarded  as  realty  (s).  The  reason  of  this  dis- 
tinction is  that,  though  equity  regards  that  as  done  which 
has  been  agreed  to  be  done,  yet  it  only  does  so  where  there 
is  some  person  who  could  Compel  the  performance  of  the 
agreement,  and  in  the  case  of  an  agreement  made  in  con- 
sideration of  marriage  the  only  persons  who  could  compel 
j)erformance  are  the  parties  to  the  marriage,  the  issue  of 
the  marriage  and  the  trustees  of  the  settlement,  if  any, 
as  representing  these  persons.  So  long  as  the  wife  or  any 
issue  of  the  marriage  is  in  existence,  there  is  an  equity  to 
compel  the  investment  of  the  money  into  land,  and  it  will, 
therefore,  be  treated  as  realty  as  betwieen  the  husband's 
real  and  personal  representatives,  but  the  heir-at-law, 
being  merely  a  volunteer,  cannot  compel  the  husband  to 
carry  out  his  agreement. 

(r)  Walrond  v.  Rosslyn  (1879),  11  0.  D.  640. 

(s)  Chichester  v.  Biokerstafe  (1693),  2  Vern.  295;  Pulteney  v. 
Darlington  (1783),  1  Bro.  Ch.  223;  Wheldale  v.  Partridge  (1803), 
8  Ves.  227,  235. 
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CHAPTEE  XII. 

ELECTION. 

Election  in  equity  arises,  where  there  is  a  duality  of  Thefounda- 
gifts  or  o£  purported  gifts  in  the  same  instrument, — one  characteristic 
of  the  gifts  being  to  0.  of  the  donor's  own  property,  and  effect  of  the 
the  other  being  to   B.  of  the  property  of  C;    in  the  equitable 
case  of   such  a  duality  of   gifts,  there   is   an    intention    °'^  '^'"^" 
implied,  that  the  gift  to  C'.  shall  take  effect,  onli/  if  0. 
ELECTS  to  permit  the  gift  to  B.  also  to  take  effect  (a). 
This  presumed  intention  is  the  foundation  or  principle  of 
the  doctrine  of  election;    and   the  characteristic  of   that 
•doctrine  is,  that,  by  an   equitable  arrangement,  effect  is 
given  to  the  purported  gift  to  B.     "  The  principle  is  that 
there  is  an  implied  condition  that  he  who  accepts  a  benefit 
under  an  instrument  must  adopt  the  whole  of  it,  conform- 
ing to   all   its   provisions,  and   renouncing   every   right 
inconsistent  with  it"  (&). 

Suppose,  for  example,  that  A.  by  will  or  deed  gives  Two  courses 
to  B.  property  belonging  to  0.,  and  by,  the  same  instru-  open  to  elect 
ment  gives  other  property  belonging  to  himself  to  C,  a  '^ 

Court  of  Equity  will  hold  C  to  be  entitled  to  the  gift  under  the° 
made  to  him  by  A.,  only  upon  the  implied  condition  that  instrument. 
C.  shall  renounce  his  own  property  in  favour  of  B.     C. 
has  two  courses  open  to  him,  either  (1)  to  take  under 
the  instrument,  in  which  case  B.  will  take  O.'s  property, 
and  C.  will  take  the  property  given  to  him  by  A.;   or  (2)  Taking 
(2)  to  take  against  the  instrument,  in  which  case,  0.  will  against  the 
lose  the  gift  made  to  him  by  A.,  to  the  extent  required  instrument. 
to   compensate    B.    for    the    disappointment    B.    suffers 
through  C.'s  election  against  the  instrument:    That  is 

(a)  yoys  V.  MordMiiiit  (1706),  2  Vern.  581;   Streatfield  v.  Streat- 
field  (1735),  Cas.  t.  Talbot,  176. 

(*)  Per   Lord   Chelmsford   in    Codrington    v.    Codrington    (1875), 
X.  R.  7'  H.  L.  at  p.  866. 

19,  (9) 
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Compensa- 
tion, and  not 
forfeiture,  is 
the  rule, — 
upon  an  elec- 
tion against 
the  instru- 
ment. 


to  say,  if  A.  gives  to  B.  a  family  estate  belonging  to  C, 
worth  £20,000  in  the  market,  and  by  the  same  will  gives 
to  0.  a  legacy  of  £30,000  of  his  (A.'s)  own  property; 
and  C.  (unwilling  to  part  with  the  family  estate)  elects 
against  the  instrument, — in  such  a  case,  O.  will  retain 
his  family  estate,  and  will  also  receive  £10,000  (portion 
of  his  legacy  of  £30,000),  leaving  to  B.  £20,000  (other 
portion  of  the  legacy  of  £30,000)  to  compensate  him  for 
the  value  of  the  estate  of  which  he  has  been  disappointed 
by  C.'s  election  against  the  instrument.  It  is  important 
to  notice  that  election  against  the  instrunaent  does  not 
cause  a  forfeiture  of  the  whole  of  the  legacy  given  to  0.,. 
but  only  of  a  sufficient  part  of  it  to  compensate  B.  (e). 
In  this  respect,  a  gift  made  upon  an  implied  condition 
that  the  donee  shall  part  with  property  of  his  own  is 
sharply  distinguished  from  a  gift  with  an  express  con- 
dition to  that  effect;  for  if  the  testator  had  given  0.  the 
£30,000  upon  the  express  condition  that  he  should  transfer 
his  family  estate  to  B.,  0.  would  have  taken  nothing  if 
he  refused  to  comply  with  the  condition  (d) .  Where  the 
donee  elects  to  take  under  the  instrument,  no  question  of 
compensation  arises  (e). 

No  election  The  doctrine  of  election  does  not  apply  where  a  testator 

where  testator  m^kes  two  or  more  separate  devises  or  bequests  of  his 
distinct  gUts    Own  property  in  the  same  instrument.     In  this  case,  if 
of  his  own       one  gift  is  beneficial  and  the  other  onerous,  the  donee  may 
property.         ^g^^  jj^g  gj^jfj-  -(yhich  is  beneficial  and  reject  the  gift  which 
is  onerous,  unless  it  appears  by  the  will  that  the  testator's 
intention  was  to  make  the  acceptance  of  the  burden  a 
condition  of  the  benefit.     If,  however,  two  properties  are 
included  in  one  gift,  the  beneficiary  must  take  both  or 
neither,  unless  an  intention  appears  to  allow  him  to  take- 
one  without  the  other  (/) . 

Eatificationof      The  doctrine  of  election  must  not  be  confused  with  the 

™Lt„f  .q',?''    so-called  election  which  is  involved  in  the  ratification  of 
veyance  die-  •  t   1 1  '         -m        •  -  p  •    p 

tinguished       a  voidable  conveyance.     For  instance,  if  an  infant  on 

from  election,  marriage  makes  a  settlement  of  her  property  without  the 

(c)  Gretton  v.  Kaward  (1819),  1  Swanst.  433.  The  amount  of 
compensation  is  ascertained  at  the  testator's  death,  not  when  the- 
election  is  made:  Re  HancocTc,  1905,  1  Ch.  16. 

((Z)  Robinson  v.    Wheelwright   (1855),  21   Beav.   214. 

(e)  Re  Chesham  (1886),  31  Oh.  D.  466. 

(/)  Chtthrie  v.  Walrond  (1883),  22  Ch.  D.  573;  Re  Kensington, 
Longford  v.  Kensington,  1902,  1  Ch.  203. 
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sanction  of  the  Court,  and  her  husband  brings  no  pro- 
perty into  the  settlement,  she  may  repudiate  it  within 
a  reasonable  time  after  she  attains  full  age  (g) .  She  has 
a  right  to  elect  whether  to  avoid  or  ratify  the  settlement, 
but  this  has  nothing  to  do  with  the  equitable  doctrine 
of  election  (h) .  If,  however,  the  husband  had  settled  pro- 
perty as  well  as  the  wife,  a  true  case  of  election  would 
have  arisen,  unless  there  were  something  in  the  settlement 
itself  to  indicate  a  contrary  intent;  she  would  not  have 
been  allowed  to  repudiate  the  settlement  and  claim 
her  property  back,  and  also  keep  the  benefit  given  by  her 
husband  to  her  in  his  property.  If  she  did  take  back 
her  own  property,  her  interest  in  the  property  settled  by 
the  husband  would  be  sequestered  to  compensate  the 
parties  disappointed  by  her  repudiation  of  the  settle- 
iment  (i).  This  is  in  principle  the  same  as  the  type  of 
election  of  which  an  example  has  already  been  given, 
though  different  in  form.  It  is  a  modern  extension  of 
the  old  doctrine  of  election. 

To  raise  a  case  of  election  of  the  old  type,  not  only  must  Requisites  to 
the  donor — whether  a  testator  or  settlor,  for  the  doctrine  raise  a  case  of 
applies  to  deeds  as  well  as  wills — give  some  of  O.'s  pro-  oid'type"  * 
perty  to  B.,  bat  he  must  also,  by  the  same  instrument,  (i)  Donor 
make  an  effectual  gift  of  his  own  property  to  C,  since  mustgiveC.'s 
otherwise  there  is  no  property  out  of  which  compensation  pj'operty  to  B. 
can  be  made  to  B.  if  C.  elects  to  keep  his  own  property,  i^'^?"""^ 

mi-  ■        ■     ^  TIT  •!       must  by  same 

inis  point  IS  brougnt  out  very  clearly  by  contrasting  the  instrument 
•decisions  in  Bristoio  v.  Warde  and  Whistler  v.  Webster,  ^ve  some  of 
In    Bristow   v.   Warde  (k),  a  father  had    the  power  of  JertTtoC?" 
appointing  certain  stock  to  his  children,  to  whom  the  pro- 
perty was  to  go  in  default  of  appointment.    He  appointed 
by  his  will  part  of  the  stock  to  hie  children,  and  the 
remaining  part  to  strangers,  but  gaPe  no  property  of  his 
oum  to  the  children.     It  was  held  by  the  Court  that  the 
children  were  not  bound  to  elect,  but  might  keep  their 
appointed  shares  and  also  take,  as  in  default  of  appoint- 
ment, the  stock  appointed  to  the  strangers.     In  Whistler 
V.  Webster  (I),  however,  where  the  facts  were  substantially 
the  same,  except  that  the  father  gave  by  the  mil  some 

(g)  Edtaards  v.  Carter,  1893,  A.  O.  360. 

(A)  WUder  v.  Pigott  (1882),  22  Ch.  D.  263. 

fO  Be  Vardon's  Trusts  (1885),  31  Ch.  D.  275. 

(k)   (1794),  2  Ves.  336. 

(0  (1794),  2  Ves.  367. 
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Mere  object 
of  power,  not 
being  also 
entitled  in 
default  of 
appointment, 
nerer  has  to 
elect. 


No  election  if 
appointment 
offends  a  rule 
of  law. 


'property  of  his  own  to  the  children,  it  was  held  that  the 
children  were  bound  to  elect  between  (1)  taking  under 
the  will,  in  which  case  they  would  keep  the  benefit  given 
to  them  by  the  testator  out  of  his  property,  and  would 
give  up  all  claim  to  the  property  improperly  appointed 
to  the  strangers,  and  (2)  taking  against  the  will,  in  which 
case  they  would  be  able  to  claim  as  in  default  of  appoint- 
ment the  property  improperly  appointed  to  the  strangers, 
but  would  have  to  compensate  the  strangers  for  their  dis- 
appointment out  of  the  gift  of  the  testator's  own  pro- 
perty made  to  them  by  the  will.  In  either  event,  the 
children  would  keep  the  property  appointed  to  them,  for 
that  was  not  the  testator's  own  property  to  dispose  of  as 
he  pleased,  and  could  not  therefore  be  used  for  compensa- 
tion purposes. 

In  connection  with  special  powers  of  appointment,  it 
must  be  remem'bered  that  it  is  only  the  person  who  is 
entitled  in  default  of  appointment  who  is  ever  called  upon 
to  elect.  A  person  who  is  merely  an  object  of  the  power, 
and  not  also  entitled  to  the  property  in  default  of  appoint- 
ment, never  has  to  elect.  For  instance,  if  A.  is  the  object 
of  the  power,  and  B.  the  person  entitled  in  default  of 
appointment,  and  an  appointment  is  made  to  X.,  the 
appointment  is  clearly  bad,  and  therefore  the  property- 
would  pass  to  B.  as  in  default  of  appointment,  and  if 
the  appointor  has,  by  the  appointing  instrument,  conferred 
any  benefits  on  B.,  B.  will  be  put  to  his  election.  But 
A.  does  not  have  to  elect,  even  if  the  appointor  has 
appointed  some  of  the  p'roperty  to  him  and  also  given  him 
some  of  the  appointor's  own  property;  for  no  property 
belonging  to  A.  has  been  given  to  X.  Being  only  an 
object  of  the  power,  A.  has  no  claim  to  the  appointment 
property  unless  it  is  appointed  to  him,  which,  ex  hypo- 
thesi,  it  is  not.  Had  A.  been  also,  entitled  in  default 
of  appointment,  i.e.,  if  A.  and  B.  had  been  in  the  case 
put  the  same  individual,  he  would  have  had  to  elect 
between  any  benefits  conferred  upon  him  by  the  appointor 
out  of  the  latter' s  own  property  and  the  property 
appointed  to  X.  (to). 

It  must  further   be   remembered   in   connection   with 
special  powers  of  appointment  that  no  cas&  for  election 

(m)  See  the   judgment   of   James,   V.-C,   in    Wollaston   v.    King 
(1869),  L.  R.  8  Eq.  165,  173. 
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arises  if  an  appointment  is  made  to  an  object  of  the  power 
upon  trust  for  a  stranger,  for  in  that  case  the  trust  is 
simply  void,  and'  the  appointee  does  not  have  to  elect,  even 
though  he  is  also  entitled  in  default  of  appointment  and 
has  other  benefits  conferred  upon  him  (w) .  And  there  is 
no  election  if  an  appointment  offends  against  some  rule 
of  law,  such  as  the  perpetuity  rule  or  the  rule  that  a 
remainder  cannot  be  limited  to  the  issue  of  an  unborn 
person  after  a  life  estate  given  to  that  person  (o) . 

A  further  requisite  to  raise  a  case  of  election  is  that  (3)  The  pro- 
the  gift  of  the  donor's  own  property  must  be  of  such  a  perty  given  to 
nature  that  it  can  be  used-  for  compensation  if  election  ^g^^^J'jj; 
is  made  against  the  instrument.     If,  therefore,  the  pro-  can  be  used  to 
perty  is  given  to  a  married    woman  without   power  of  compensate  B. 
anticipation,  and  some  free  property  of  hers  is  given  a^\  ay 
by  the  instrument,  she  does    not    have    to  elect,  but    is 
allowed  to  keep  her  own  property  and  also  take  the  gift, 
for  it  has  been  made  inalienable  (p') . 

Further,  the  property  of  which  the  author  of  the  instru-  (4)  The  pro- 
ment  has  made  an  attempted  disposition  must  be  alienable  P®/.'^°*  '^: 
by  the  owner,  for,  if  it  is  inalienable,  he  is  not  in  a  position  (.^  g  must  bT 
to  compty  with  the  wishes  of  the  donor.    For  instance,  if  alienable, 
a  father  by  will  gives  chattels,  of  which  his  eldest  son  is 
tenant  for  life  only,  to  trustees  upon  trust  for  his  two 
sons,  and  gives  his  residuary  estate  to  his  eldest  son,  the 
latter  will  take  the  residue  without  any  obligation  to  com- 
pensate his  brother,  for,  being  only  tenant  for  life,  he 
has  no  power  to  transfer  the  chattels  to  his  brother  (q) . 

Lastly,  to  raise  a  case  of  election,  there  must  appear  (s)  it  must 
on  the  face  of  the  instrument  a  clear  intention  on  the  clearly  appear 
part  of  the  author  of  it  to  dispose  of  that  which  is  not  "fthe  instru- 
his  own,  though   it   is  immaterial  whether  he  knew  the  ment  that  the 
property  not  to  be  his  own  or  by  mistake  conceived  it  doiwrin- 
to  be  his  own  (r) .     Probably, . most  cases  of  election  arke  ^^^^  c.^s^^^^ 


(«)  Woolridge  y.  Woolridge  (1859),  Johns.  63;  V'oUoaton  v.  Kinff, 
supra.    See,  ^lowever,  White  v.  White  (1882),  22  Ch.  D.  565. 

(o)  Re  Nash,  Cook  v.  Frederick,  1910,  1  Oh.  1;  overrulino-  Be 
Bradshaw,  1902,  1  Ch.  436. 

(p)  Re  Vardon's  Trusts  (1885),  31  Ch.  D.  275.  This  is  also  put 
on  the  ground  of  intention.     See  infra,  p.  184. 

(?)  Re  Lord  Ohmham  (1886),  31  Oh.  D.  466. 

(r)  Welbtj  V.  Welby  (1813),  2  V.  &  B.  187,  at  p.  199. 


property, 


184 


THE  PRINCIPLES  OF  EQUITY. 


though 
immaterial 


ill  fact  from  ignorance  of  the  law,  as  where  a  woman 
married  before  the  Married'  Women's  Property  Act, 
kMw^U  to\e  1^82  (*)'  attempts  to  bequeath  to  a  third  person  chattels 
c.'s  or  not.  vested  in  her  husband  in  his  marital-  right,  and  gives  him 
some  of  her  separate  property;  or  where  a  testator  who 
has  land  in  England  and  land  abroad,  devises  both  by 
a  will  which  is  valid  to  pass  the  Eng'lish  land,  but  in- 
valid as  to  the  foreign  land,  and  gives  benefits  to  his 
heir.  Here  the  husband  in  the  one  case  (t),  and  the  heir 
in  the  other  (m),  will  have  to  elect.  But,  somewhat 
anomalously,  it  is  established  that  where  the  will  which 
confers  a  benefit  on  the  heir  makes  an  ineffectual  attempt 
to  dispose  of  English  realty,  the  heir  does  not  have  to 
elect  (t") . 


If  testator  hax 
any  interest  in 
the  property, 
he  is  presumed 
to  he  dis- 
posing only  of 
that. 


The  cases  are  clear  where  a  testator  devises  an  estate 
in  which  he  has  no  interest  at  law;  but  an  element  of 
much  greater  complication  is  introduced  Tvhere  the  testator 
has  a  limited  interest  in  the  property  dealt  with.  Where 
the  testator  has  some  interest,  the  Court  will  lean,  as  far 
as  possible,  to  a  construction  which  would  make  him  deal 
only  \vith  that  to  which  he  is  entitled,  for  every  testator 
must  prima  facie  be  taken  to  have  intended  to  dispose 
only  of  what  he  had  power  to  dispose  of;  and,  in  order 
to  raise  a  case  of  election,  it  must  be  clear  that  there 
was  an  intention  on  the  part  of  the  testator  to  dispose 
of  w^hat  he  had  not  the  right  or  power  to  dispose  of  {x) . 
Parol  evidence  is  not  aduiissible  to  show  that  the  testator, 
considering  property  to  be  his  own,  which  did  not  actually 
•belong  to  him,  intended  to  comprise  it  in  a  general  devise 
or  bequest  (y) . 

Election  may  The  doctrine  of  election,  being  founded  on  implied 
if  *^  v'vt'^  intention,  may  be  excluded  by  an  apparent  contrary  inten- 
^  tion.     Thus,  the  annexation  of  a  restraint  on  anticipation 


Parol  evidence 
inadmissible. 


of  contrary 
intention. 


to  a  gift  to  a  married  woman  has  been  held  to  exclude 

(s)  45  &  46  Vict.  c.  75. 

(<)  Leacroft  v.  Harris,  1909,  2  Ch.  206. 

(«)  Dewar  v.  Maitland  (1866),  L.  E.  2  Eq.  834;  Re  Ogilvie, 
1918,  1  Ch.  492. 

(v)  Bmrle  v.  Greenhank  (1749),  3  Atk.  695,  715;  Se  De  Virte, 
1915,  1  Ch.  920. 

(a:)  Wintorn  v.  Clifton  (1856),  8  De  G.  M.  &  G.  641.  And  see 
Sliuttlemorth  v.  Greaves  (1838),  4  My.  &  Cr.  35;  and  Bummer  v. 
ntch&r  (1833),  2  My.  &  K.  262. 

(y)  Clementson  v.  Gandj/  (1836),  1  Keen,  309.  Jesael,  M.E., 
thought  otherwiset   PicJcersgill  v.  Rodger  (1876),  5  Ch.  D.  170. 
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the  doctrine  as  showing  that  the  donor  did  not  intend  her 
to  lose  the  property  as  she  would  do,  whollj  or  in  part, 
if  she  were  compelled'  to  elect  and  elected  against  the 
instrument  (z) ;  but  such  a  restraint  annexed  to  a  gift  to  a 
spinster  or  widow  does  not  exclude  election  (a). 


Difficulty  is  sometimes  caused  by  the  death  of  the  person  Election  in 
who  is  under  a  duty  to  elect.  For  instance,  if  A.  by  his  tlieoaseof 
"VN'ill  devises  C.'s  Blackacre  estate  to  B.  and  gives  a  legacy  interests 
of  £10,000  to  0.,  C.  clearly  has  to  elect.  But  C.  may 
die  without  having  elected,  and,  in  that  event,  if  all  his 
property  passes  to  X.,  X.  steps  into  his  shoes  and  has 
the  same  duty  and  rig'ht  of  electing  (&);  if,  however,  the 
persons  entitled  to  C.'s  realty  and  personalty  are  not  the 
same — ^if  (e.g.)  his  realty  passes  to  Y.  and  his  personalty 
to  Z. — ^neither  Y.  nor  Z.  will  have  any  choice  in  the 
matter.  Y.  will  be  entitled  to  Blackacre,  as  being  part 
•of  C.'s  realty,  and  Z.  will  take  the  legacy  of  £10,000  as 
being  part  of  O.'s  personalty,  but  he  will  take  it  subject 
to  B.'s  right  to  receive  compensation  out  of  it  for  his 
failure  to  get  Blacjkacre,  the  right  to  compensation  being 
.a  sort  of  equitable  charge  on  the  legacy  (c) .  The  com- 
pensation is,  however,  limited  to  the  value  of  the  benefit 
leceiVed  by  O.  under  A.'e  will,  so  that  if  Blackacre  were 
Tvorth  more  than  £10,000,  Z.  would  not  have  to  make 
up  the  excess  out  of  the  rest  of  C.'s  personalty  (d).  On 
the  other  hand,  if  C  had  made  his  election  before  his 
death,  his  representatives  would'  be  bound  by  the  election 
.and  there  could  be  no  question  of  any  further  election. 
If  he  had  elected  to.  take  under  the  will,  his  representatives 
would   be  bound  to  transfer  Blackacre  to  B.,  and    the  • 

whole  of  the  legacy  would  form  part  of  his  personal  estate, 
"whereas,  if  he  had  elected  against  the  will,  Blackacre 
would  be  part  of  his  realty,  and  the  legacy,  subject  to 
B.'s  charge  on  it  for  compensation,  would  be  part  of  his 


(z)  Be  Vardon's  Trusts  (1885),  31  Ch.  D.  275. 

(a)  Me  Tongue,  1915,  1  Ch.  390;  Re  Hargrove,  1915,  1  Ch.  398, 
not  following  Haynes  v.  Foster,  1901,  1  Ch.  361. 

(6)  Cooper  v.  Cooper  (1874),  L.  R.  7  H.  L.  53;  Fytche  v.  Fytche 
(1868),  L.  R.  7  Bq.  494. 

(o)  Pickersgill  v.  Rodger  (1876),  5  Ch.  D.  163,  at  p.  173;  Re 
Jiacartney,  1918,  1  Ch.  300. 

(<0  Rogers  v.  Jones  (1876),  3  Ch.  D.  688.  And  see  Re  Booth, 
:Booth  V.  Robinson,  1906,  2  Ch.  321. 
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pensonalty.  Even  if  the  realty,  and  personalty  passed  to 
the  same  person  (X.),  and  X.  had  received  a  benefit  under 
A.'s  will,  he  would  not  have  to  elect;  for  no  property 
which  belonged  to  him  at  A.'s  death  was  given  to  B.  The- 
question  whether  there  is  to  be  any  election  or  not  must 
be  decided  solely  by  reference  to  the  state  of  affairs  exist- 
ing at  the  testator's  death  (e).  This  is  well  illustrated 
by  Grissett  v.  Si/nnhoe  (/).  There  a  testator  who  was  en- 
titled Only  to  a  moiety  of  a  fund,  the  other  half  of  whicli 
belonged  to  B.,  purported'  to  bequeath  the  whole  fund, 
giving  half  of  it  to  B.'s  husband,  and  the  other  half  to- 
a  third  person.  B.  died  after  the  testator,  and  her  hus- 
band became  entitled  to  her  personalty.  It  was  held  that 
he  was  not  bound  to  elect  between  the  quarter  of  the  fund 
which  the  testator  had  effectually  bequeathed  to  him  and 
the  half  which  belonged  to  his  wife,  for  it  was  not  his  at 
the  testator's  death.  The  result  was  that  he  took  three- 
quarters  of  the  fund,  and  the  other  quarter  went  to  the- 
stranger . 


Privileges  of 
persons  com- 
pelled to  elect. 


Persons  compelled  to  elect  are  entitled  previously  to^ 
ascertain  the  relative  values  of  the  two  properties  between 
which  they  are  called  upon  to  elect;  and  an  election  made- 
under  a  mistake  of  fact  will  not  be  binding,  for  the 
Court,  while  it  enforces  the  rule  of  equity  that  the  party 
shall  not  avail  himself  of  both  his  claims,  is  anxious  to- 
secure  to  him  the  option  of  either,  and  not  to  hold  him. 
concluded  by  equivocal  acts  performed,  perhaps,  in  ignor- 
ance of  the  value  of  the  properties  (ff) . 


What  is 
deemed  an 
election. 


Election  may  be  either  express,  in  which  case  no  ques- 
tion can  arise;  or  it  may  be  implied  irom  conduct.  Con- 
siderable difficulty  often  arises  in  deciding  what  acts  of 
acceptance  or  acquiescence  amount  to  an  implied  election, 
and  the  question  must  be  determined,  like  any 'Other  ques- 
tion of  fact,  upon  the  circumstances  of  each  particular - 
case.  But  any  acts  to  be  binding  upon  a  person  must  be- 
done  with  knowledge  of  his  rights  and  with  the  intention 
of  electing  (h) . 


(e)  Cavan  v.  Pultermy  (1795),  2  Ves.  544. 

(/)  (1869),  L.  R.  7  Eq.  291. 

(pr)  Kidney  v.  Coussmaher  (1806),  12  Ves.  136. 

(/i)  BilloH  V.   Parker   (1818),   1   S-wanst.   359. 
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When  a  time  is  limited  for  the  making  of  the  election,  Effect  of  delay 
a  person  who  does  not  elect  within  the  time  will  be  con-  inelectingr. 
sidered  to  have  elected  against  the  instrument  (^).  On 
the  other  hand,  where  no  time  is  limited,  the  Court  will 
not  readily  hold  a  man  to  be  concluded  by  the  mere 
lapse  of  time,  so  that,  if  he  merely  continues  in  his  former 
enjoyment,  he  will  not  be  taken  to  have  elected,  unless 
he  has  allowed  the  propertj-  to  be  enjoyed  so  long  by 
others  that  it  would  be  inequitable  to  disturb  their 
enjoyment  (k). 

With  regard  to  her  separate  property,  a  married  woman  Election  by 
of  full  age  may  elect  like  any  male  adult.    Under  the  old  ™a'^ed 
law,  the  usual  practice,  when  the  matter  was  before  the  ^°™®"' 
Court,  was  for  the  Court  to  direct  an  inquiry  as  to  which 
of  the  two  interests  it  was  the  more  beneficial   for    her 
to  take(Z).     She  might,  however,  have  elected    out    of 
Court,  and   that    without   any    deed   acknowledged,  and 
where  she  had  so  elected  the  Court  would  ha^e  ordered 
any  necesary  conveyance  to  be  made,  the  ground  for  such 
order  being  that  no  married  woman  shall  avail  herself 
of  a  fraud  (to)  . 

As  regards  infants,  the  practice  is  not  quite  uniform,  ?nd  by 
being  adapted  to  the  necessities  of  the  case.     Sometimes  ™**''*^' 
the  period  of  election  is  deferred  until  the  infant  comes  of 
age;  at  other®,  an  inquiry  is  directed  as  to  what  is  most 
beneficial  to  the  infant,  and  the  Court  elects  for  him  upon 
the  result  of  that  inquiry  (>z).     As  regards  lunatics,  the  and  limatios. 
practice  is  to  refer  the  matter  to  a  Master  in  Lunac\-  to 
report  as  to  what  is  best  for  the  lunatic,  and  the  Court . 
elects  on  the  report  (o) ;  but  the  Court  may,  in  a  proper 
case,  defer  the  matter. 

(»)  See  order  in  Streatfield  v.  Streatfield  (1735),  1  Swanst.  447. 

Ck)  Tibbits  v.  Tibbits  (1816),  19  Ves.  656,  663. 

(0  WiUer  v.  Pigott  (1882),  22  Ch.  D.  263. 

(m)  Ardesoife  v.  Bennet  (1772),  Dick.  463;  Barroio  v.  Boircnv 
(1858),  4  K.  &  J.  409. 

(«)  Streatfield  v.  Streatfield  (1735),  Cas.  t.  Talbot,  176;  Seton 
V.  Smith  (1840),  11  Sim.  59,  at  p.  66. 

(o)  Wilder  V.  Pigott  (1882),  22  Ch.  D.  263;  Re  Sefton,  1898, 
2  Ch.  378. 
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PERFORMANCE. 


Cases  to 
which  the 
doctrine 
applies. 


Where  a  person  covenants  to  do  an  act,  and  he  does 
some  other  adt  of  a  kind  to  he  available  for  the  perform- 
ance of  his  covenant,  he  is  presumed  to  have  had'  the 
intention  of  performing  the  covenant,  because  "  Equity 
imputes  an  intention  to  fulfil  an  obliglation." 


The  cases  in  which  questions  of  performance  arise, 
range  themselves  under  two  classes,  viz.,  (1)  Where  there 
is  a  covenant  to  purchase  and  settle  lands,  and  a  pur- 
chase is  in  fact  made;  and  (2)  Where  there  is  a  covenant 
to  leave  personalty  to  A.,  and  the  covenantor  dies  intes- 
tate, and  property  thereby  comes  in  fact  to  A. 


I.  Covenant 
to  purchase 
lands, — 

Lechmere  t. 
Carlisle  [Earl], 
decision  in ;  " 


I.  In  Lechmere  v.  Earl  of  Carlisle  (a), — Where  Lord 
L.,  upon  his  marriage  with  Lady  E.,  covenanted  to  lay 
out,  within  one  year  after  his  marriage,  and  with  the 
consent  of  the  trustees,  £30,000  in  the  purchase  of  free- 
hold lands  in  possession,  in  the  south  part  of  Great 
Britain,  to  be  settled  on  himself  for  life,  with  remainder 
(for  so  much  as  would  amount  to  £800  a  year)  to  his  wife 
for  her  jointure,  with  remainder  to  the  first  and  other 
sons  in  tail-male  and  with  the  ultimate  remainder  to 
himself  in  fee  simple;  and  it  appeared,  that  Lord  L. 
was  seised  of  certain  lands  in  fee  at  the  date  of  the 
marriage;  and  that  after  the  marriage,  but  without  the 
consent  of  the  trustees,  he  purchased  other  estates  in  fee 
simple  of  about  £500  per  annum,  together  with  certain 
estates  for  lives  and  reversionary  estates  in  fee  sirrtple 
expectant   on   lives,  and  contracted   for  the  purchase  of 


(ffl)   (1733),  3  P.  Wms.  211;  Ca.  *.  Talb.  80. 
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other  estates  in  fee  simpk  in  possession;  and  he  then 
died  intestate,  -without  issue,  but  leaving  Lady  E.  alive, 
and  ■without  having  made  a  settlement  of  any  of  these 
estates;  and  the  plaintiff  was  his  heir-at-law,  and,  as  such, 
claimed  to  have  the  £30,000  laid  out  as  agreed  (&), — it 
was  held,  that  the  freehold  lands  purchased  and  contracted 
to  be  purchased  in  fee  simple  in  possession  after  the 
marriage  (though  with  but  part  of  the  £30,000)  should 
go  in  part  performance  of  the  covenant;  but  that  the 
estate  purchased  premously  to  the  marriage,  the  leaseholds 
for  lives,  and  the  reversions  in  fee  expectant  on  the  estates 
for  lives  should  not  go  in  part  performance  of  the  cove- 
nant;  wherefore  these  four  points  were  established  by  anddeduc- 
that  decision,  namely :  —  tions  from. 

(1)  Where  the  lands  purchased  are  of  less  value  than  (i)  Perform- 

the  lands  covenanted  to  be  purchased  and  settled,  ^^"^  ™ay  ^e 
they  will  be  considered  as  purchased  in  part  ^°°  i"'" '""*"■ 
performance  of  the  covenant ; 

(2)  Where  the  covenant  points  to  a  future  purchase  (2)  Previously 

of   lands,    lands    of   which    the    covenantor    is  purchased 

already  seised  at  the  time  of  the  covenant  are  go„^^^°"°' 
not  to  be  taken  in  pa,rt  performance  of  it; 

(3)  Property  of  a  different  nature  from  that  covenanted  (s)  Lands 

to  be  purchased  by  the  covenantor  is  not  avail-  purchased,  if 
able  as  a  performance;  and,  not  c^t^'  ^'^ 

(4)  The  absence  of  the  consent  of  the  trustees  will  not  (4)  -Want  of 

prevent  the  performance;    and   if   the  covenant  trustee's 
had  been  to  pay  the  money  to  the  trustees,  to  oonsentto 
he  laid  out  by  them  in  the  purchase  of    the  Enmaterial. 
lands,  that  also  would  have  been  immaterial  (c) . 

A  covenant  to  purchase  and  settle  lands  merely  con-  Covenant  to 
etitutes  a  specialty  debt,  and,  although  made  for  value,  purchase  and 
does  not  create  a  lien  on  lands  afterwards  .purchased,  unless  g^eate  a'uen" 

. on  lands 

purchased ; 

(5)  It  should  be  noted  that  the  £30,000  was,  at  the  end  of  the 
year  after  the  marriage,  converted  into  realty  by  reason  of  Lord 
Lechmere's  covenant,  which  was  enforceable  by  the  wife.  As  his 
wife  survived  him,  the  existence  of  her  jointure  prevented  a  re- 
conversion: see  ante,  p.  178.  Had  she  died  before  him,  the.  heir, 
being  a  stranger  to  the  marriage  consideration,  would  have  had  no 
claim  to  the  money. 

(c)  Sowden  ».  Sowden  (1784),  1  Bro.  C.  C.  582. 
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they  were  purchased  in  performance  of  the  coTenant  as 
they  would  be  deemed  to  be  if  no  contrary  intention  were 
shown.  Therefore,  a  purchaser  or  mortgagee  of  the  lands 
purchased  is  not  affected  by  the  covenant,  even  if  he  had 
notice  of  it,  for  the  sale  or  mortgage  shows  that  the 
tutacovenant  covenantor  did  not  intend  to  settle  the  lands  (cZ).  But  a 
to  settle  covenant  for  value   to   settle   specific  property   already 

^rtydoes  belonging  to  the  covenantor  or  afterwards  to  be  acquired 
create  a  lien,  by  him  does  create  a  lien,  for  the  Court  would  order 
specific  performance  of  the  covenant,  and  purchasers  or 
mortgagees  of  the  property  with  notice  of  the  covenant 
Mill  be  bound  by  it,  and  so  will  volunteers  even  without 
notice  (e).  For  instance,  if  a  wife  in  her  marriage  settle- 
ment covenants  to  settle  all  property  she  may  acquire 
during  marriage,  any  property,  she  does  acquire  will  be 
bound  by  the  covenant,  unless  it  has  passed  into  the  hands 
of  a  purchaser  or  mortgagee  without  notice,  and  any 
person  within  the  marriage  consideration  may  compel  the 
wife  to  settle  the  property,  even  though  by  the  lapse  of 
twenty  years  from  the  date  of  its  acquisition  the  right  of 
the  trustees  of  the  settlement  to  sue  for  damages  for  breach 
of  the  covenant  has  become  statute-barred  (/);  but  beneifi- 
ciaries  under  the  settlement  who  are  not  within  the 
marriage  consideration  cannot  compel  a  settlement  of  the 
property,  and  are  without  any  remedy  if  the  debt  created 
by  the  covenant  is  statute-barred  (gc) . 


11.  Covenant 
to  pay  or 
leave  by  will 
and  share 
under  the 
^Statutes  of 
Distribution. 


II.  Where  a  person  covenants  to  leave  by  his  will,  or 
that  his  executors  shall  pay,  a  sum  of  money  or  a  part  of 
his  personal  estate  to  X.,  and  he  dies  intestate,  and  under 
his  intestacjr  X.  becomes  entitled  to  as  much  as  or  more 
than  the  agreed  sum  or  share,  X.  cannot  claim  to  be  paid 
the  agreed  sum  or  share  first,  and  then  his  share  of  what 
is  left  under  the  Statutes  of  Distribution,  for  his  share 
under  the  statutes  is  deemed  to  be  a  performance  of  the 
covenant.  And  if  his  statutory  share  is  less  than  the 
agreed  sum  or  share,  it  will  be  a  performance  pro  tan  to  {h). 


(d)  Beacon  v.  Smith  (1746),  3  AtW.  323,  at  p.  327.  But  see  Er. 
parte  Poole  (1847),  11  Jur.  1005. 

(e)  CoUyer  v.  Isaacs  (1881),  19  Ch.  D.  342,  at  p.  351;  Pullan  v. 
Koe,  1913,  1  Ch.  9.  (/)  Pullan  v.  Koe,  1913,  1  Ch.  9. 

(g)  Re  D'Angibau  (1880),  15  Ch.  D.  228;  Re  Plumptres  Marriage 
Settlement,  1910,  1  Oh.  609.     See  ante,  p.  67. 

(/i)  Blandif  v.  ll'idmore  (1716),  1  P.  Wms.  323;  Garthshore  v. 
Chalie  (1804),  10  Ves.   1. 
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This  kind  of  performance  usually  occurs  in  the  case  of  When  cove- 
«,  covenant  by  a  husband  to  leave  monej^  to  his  widow,  nantor's death 
Thus,  in  Elandy  v.  Widmore  (i),  A.  covenanted   before  before  the""^ 
Jiis  marriage  to  leave  his  intended  wife  £620 .    The  mar-  time  when  the 
riage  took  place,  and  the  husband  died  intestate.     The  obligation 
wife  became  entitled  under  the  Statutes  of  Distribution  fg^perfom-''^ 
to  a  moiety  amounting  to  more  than  £620  of  her  husband's  anoe. 
property.     It  was  held  that  the  wife  could  not  come  in 
£rst  as  a  creditor  for  the  £620  under  the  covenant,  and 
then  for  a  moiety  under  the  statute,  for  the  husband  had 
not  broken  his  covenant,  having  in  fact  left  her  more  than 
£620.     And   the  rule  in  Blavdy   v.  Widmore   has   been 
held  to  apply  also  where  the  husband  in  fact  makes  a  will 
but  the  gifts  under  it  fail,  so  that  the  property  becomes 
■divisible  under  the  statutes  (fc). 

On  the  other  hand,  if  a  husband  covenants  to  pay  money  When  cove- 
in  his  lifetime,  the  widow's  distributive  share  is  not  a  nantor's  death 
performance  of  the  obligation.    Thus,  in  Oliver  v.  Brick-  obUgation^has 
Imid  (l)  the  husband  covenanted  to  pay  a  sum  within  two  accrued,  no 
years  after  marriage,  and  he  lived  after  the  two  years  and  performance, 
died  intestate,  leaving  a  larger  sum  than  he  had  cove- 
nanted to  pay  to  devolve  upon  his  ^vidow  as  her  distribu- 
tive share.    It  was  held  that  she  was  entitled  both  to  the 
money  under  the  covenant  and  to  her  distributive  share 
of  the  residue,  for  there  was  a  breach  of  covenant  before 
his  death,  and  from  the  moment  of  such  breach  a  debt 
accrued  to  her. 

(0  (1716),  1  P.  Wma.  323. 

(/t)   Goldsmid  v.   Goldsmid   (1818),  1   Swanst.  211. 

(0  (1732),  3  Atk.  420,  n. 
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SATISFACTION. 

How  satis-       Satisfaction  closely  resembles  performance.     Both  de- 
faotion  differs  ,  j   •    i.      i-        i.  j.  1.1  ■      i.- 

from  perform-  pend  upon  presumed  intention  to  carry  out  an  obligation, 

ance.  but  in  satisfaction  the  thing  done  is  something  different 

from  the  thing  agreed  to  be  done,  whereas  in  performance 
the  identical  act  which  the  party  contracted  to  do  is  con- 
sidered to  have  been  done  (a) . 

The  cases  on  satisfaction  are  usually  grouped  under  four 
heads,  namely, — (1)  Satisfaction  of  Debts  by  Legacies; 
(2)  Satisfaction  of  Legacies  by  Legacies;  (3)  Satisfaction 
of  Legacies  by  Portions;  and  (4)  Satisfaction  of  Portion- 
debts  by  Legacies,  or  by  Portions.  Strictly,  however, 
only  the  iirst  and  last  of  these  heads  are  really  cases  of 
satisfaction;  for  sa^tisf action  presupposes  an  obligation, 
which,  of  course,  does  not  exist  in  the  case  of  a  legacy. 

le  Sfies*^'^*'''  ■"■■  Satisfaction  of  debts  by  legacies. — The  general  rule 
is,  "  that  if  one,  being  indebted  to  another  in  a  sum  of 
money,  does  by  his  will  give  him  a  sum  of  money  Vs  great 
as,  or  greater  than,  the  debt,  without  taking  any  notice 
at  all  of  the  debt,  this  shall,  nevertheless,  be  in  satisfaction 
of  the  debt,  so  that  he  shall  not  have  both  the  debt  and 
the  legacy"  (fe).  The  rule  is  founded  on  the  maxim. 
Debitor  non  presumitur  donare,  but  it  is  not  a  satisfactory 
rule,  and  the  Court  has  always  endeavoured  to  lay  hold 
of  trifling  circumstances  in  order  to  prevent  its  applica- 
tion, so  that  it  is  almost  eaten  away  by  exceptions. 

Cases  where  Jn  the  following  cases  there  will  be  no  satisfaction: — 

satisfaction.  (^)  ^^  ^^^  legacy  be  lesis  than  the  debt,  it  is  not  a 

(1)  Legacy  satisfaction,  even  pro  tanto(c). 

leas  than  debt. 

(a)  Goldsmid  v.  Goldsmid  (1818),  1  Swanst.  211. 
(i)  Talbot  V.  Shrewsbury  (1714),  Prec.  Ch.  394. 
(c)  Eastwood  v.  Vinke  (1731),  2  P.  Wms.  613. 
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(2)  No  presumption  of  satisfaction  will  be  raised  (2)  Debt  con- 

where  the  debt  of  the  testator  was  contracted  traoted  after 
subsequently    to  (d),    or    contemporaneously  ^^^" 
with  (e),  the  making  of  the  will,  because  the 
testator  could  have  had  lio  intention  of  satis- 
faction in  such  a  case. 

(3)  If  there  is  an  espress  direction  in  the  will  for  (3)  Direction 

the  payment  of  debts  and  legacies,  both  the  in"willfor 
debt  and  the  legacy  prima  facie  will  be  pay-  delu^md 
able,    according    to    the    rule    in    Chancey's  legacies,— or 
case  (/), — a  rule  which  was  at  one  time  sup-  ^1™°*'°^  *° 
posed  not  to  apply  where  the  direction  was  to  alone, 
pay  the  debts  alone;  but  a  mere  direction  to 
pay  the  debts  is  now  of  itself  sufficient  (g) . 

(4)  If  the  legacy  is  not  in  every  way  as  beneficial  as  (4)  Where 

the  debt,  there  will  be  no  satisfaction,  e.g.,  if  legacy  is  not 
it  is  contingent  or  uncertain,  such  as  a  share  ^"  bsMfidaf 
of  residue  (A).     Whether  the  fact  that  pay-  as  debt,  c.^., 
ment  of  a  legacy  cannot  usually  be  insisted  ^*  i*  i^  oontin- 
upon  until  the  end  of  a  year  after  the  testator's  uucertein 
death,  unless  an  earlier  date  be  specified  for 
payment,  whereas  payment  of  a  debt  can  be 
compelled  forthwith  unless  a  later  date  be  pro-    ^ 
vided  for  its  payment,  will  prevent  satisfac- 
tion from  arising  in  the  ordinary  case  of  a 
debt  immediately  due,  and  a  legacy  for  which 
no  time  of  payment  is  specified,  is  doubtful. 
It  was  held  by  Stirling,  J.  (i),  that  the  legacy 
was  not  so  beneficial  as  the  debt  in  such  a  case, 
and,  therefore,  there  was  no  satisfaction.    But 
Swinfen    Eady,     J.,    subsequently    decided 
otherwise  (Ic),  on  the  ground  that  the  legacy 
carried  interest  from  the  death,  and  was  there- 
fore as  beneficial. 


(d)  Cranmer's  ease  (1702),  2  Salk.  608. 

(e)  Wiggins  v.  Horlock  (18S8),,  39  Ch.  Div.  142. 

(/)   (1717),  1  P.  Wms.  408.     See  Me  Hall,  Rope  v.   Hall,  1918, 
1  Oh.  562. 

(g)  BracUhaw  v.  Huish  (1889),  43  Ch.  Div.  2€0. 
(h)  Crichton  v.  Crichton,  1895,  2  Ch.  853. 
(«)  Re  Horlock,  Calham  v.  Smith,  1895,  1  Ch.  516. 
(k)  Re  Rattenberry,  Ray  v.  Grant,  1906,  1  Ch.  667. 

S.  13 
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Where  there  is  a.  presumption  that  a  legacy  was  given 
in  satisfaction  of  a  debt,  the  legacy  will  cease  to  be  pay- 
able if  the  debt  is  discharged  in  the  testator's  lifetime  (I). 


II.  Satisfac- 
tion of 
legacies  by 
subsequent 
legacies. 


(a)  In  the 

same 

iustiument. 


(b)  In  diffe- 
rent  instru- 
ments. 


II.  Satisfaction  of  legacies  by  legacies. — Where  two 
legacies  of  quantity,  e^.g.,  of  money  or  of  stock,  are  given 
to  the  same  person,  it  is  a  question  of  construction  of  the 
instrument  or  instruments  whether  the  legacies  were 
intended  to  be  cumulative  or  substitutional.  In  the 
absence  of  any  internal  evidence  to  show  the  testator's 
intention,  the  following  rules  apply:  — 

(a)  Where  legacies  of  equal  amounts  are  contained  in 

the  same  will  or  codicil,  and  no  motive  is 
expressed  fon  either  legacy,  or  the  same  motive 
is  expressed  for  each,  a  presumption  arises  that 
only  one  legacy  was  intended,  and  small  diSer- 
enoes  in  the  way  in  which  the  gifts  are  conferred 
is  not  treated  as  internal  evidence  that  the 
testator  intended  them  to  be  cumulative  (to)  . 
But  if  the  legacieti  are  of  unequal  amounts,  even 
though  they  are  in  the  same  instrument,  both 
will  be  payable  {n). 

(b)  Where  the  legacies  are  contained  in  different  instru- 

ments, e.g.,  one  in  the  will  and  another  in  a 
codicil,  both  legacies  are  payable,  except  where 
the  legacies  are  of  the  same  amount  and  the  same 
motive  is  expressed  for  each.  It  is  only  where 
the  double  coincidence  occurs,  of  the  same  motive 
and  the  same  sum  in  both  instruments,  that  the 
Court  raises  the  presumption  that  the  latter  is  a 
repetition  of  the  former;  so  that  if  the  legacies 
are  of  different  amounts,  even  though  the  same 
motive  may  be  expressed  for  each,  or  if  they  are 
of  the  same  amounts  but  a  different  motive  is 
expressed  for  eacn,  or  a  motive  is  expressed  for 
one  and  not  for  the  other,  they  are  cumula- 
tive (o),  unless  it  appears  from  internal  evidence 


(l)  Re  Fletcher,  GilUngs  v.  Fletcher  (1888),  38  Oh.  D.  373. 

(m)  Greenwood,  v.  Greenwood  (1778),  1  Bix>.  O.  C.  31,  n. 

(»)  Curry  v.  PUe  (1786),  2  Bro.  C.  O.  225;  Yockney  v.  Hansard 
(1844),  3  Hare,  620. 

(o)  Hooley  v.  Hatton  (1772),  1  Bro.  O.  C.  390,  n.;  Rooh  v. 
Callen  (1847),  6  Hare,  531;  Ridges  v.  Morrison  (1783),  1  Bro.  O.  C. 
388. 
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or  from  the  circumstances  surrounding  the  exe- 
cution of  the  instruments  that  the  second  was  a 
mere  copy  or  duplicate  of  the  first  (p) . 

On  the  question  of  the  admissibility  of  extrinsic  Whether 
evidence  in  these  cases,  the  two  following  rules  appear  to  extrinsic 
hold  good,  namely:-  -^--^ 

(1)  Where    the    Court   itself   raises    the   presumption 

against  double  legacies,  such  evidence  is  admis- 
sible to  show  that  the  testator  intended  the 
legatee  to  take  both,  and  also  apparently  to  show 
that  one  legacy  only,  was  intended.     But 

(2)  Where  the   Court  does  not  raise  a   presumption 

ag-ainst  the  two  legacies  being  payable,  no  such 
evidence  is  admissible  to  show  that  the  testator 
intended  the  legatee  to  take  in  fact  one  only  (q) . 

III.  Satisfaction  of  kgacies  by  portions,  and  ill.  and  IV. 

Satisfaction 

IV.  Satisfaction  of  portion-debts  by  legacies,  or  by  «*  legacy  by 
portions.  ^^^^^3.*" 

These  subjects  may  be  considered  together,  for  they 
both  depend  on  the  principle  that  equity  leans  agains^- 
double  portions,  and  the  rules  governing  them  are  much 
the  same.  The  doctrine  of  satisfaction  of  legacies  by 
portions,  or,  as  it  is  more  properly  called,  of  ademption 
of  a  legacy  by  a  portion,  was  thus  stated  by  Lord 
Selbome,  L.C.: — 

"Where  a  testator  gives  a  legacy  to  a  child,  or  to  any.  Satisfaction, 
•other  person   towards  whom   he   has   taken   on  himself  or  ademption, 
parental  obligations,  and  afterwards  makes  a  gift  or  enters  °*  *  legacy 
into  a  binding  contract  in  his  lifetime  in  favour  of  the 
same  legatee,  then  (unless  there  be  distinctions  between 
the  nature  and  conditions  of  the  two  gifts)  there  is  a 
presumption  prima  facie  that  both  gifts  were  made  to 
fulfil  the  same  natural  or  moral  obligation  of  providing 

{p)  Currie  v.  Pye  (1811),  17  Ves.  462;  Whyte  v.  Whyte  (1873), 
L.  R.  17  Eq.  50. 

(■?)  Hurst  V.  Beach  (1821),  5  Mad.  351;  Hall  v.  Hill  (1841),  1 
Kr.  &  War.  at  p.  163;  Be  Shields,  Gorbould-MlUs  v.  Dales,  1912,  1 
Ch.  591. 
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for  the  legatee;  and  consequently  that  the  gift  inter  vivos 
is  either  wholly  or  in  part  a  substitution  for,  or  _  an 
a^lemption  of,  the  legacy  "(r).  It  -was  at  one  time 
thought,  indeed,  that  the  legacy  would  be  wholly  adeemed 
by  a  portion  of  less  value  than  the  legacy,  but  it  was 
settled  in  Pym  v.  Lockyier  (s)  that  there  is  only  ademption 
frro  tanto  in  euch.  a  case. 

In  the  converse  case,  where  a  father  or  person  standing 
in  loco  'parentis  has  incurred  an  obligation  to  give 
a  portion,  upon  marriage  or  otherwise,  to  a  child  or  quasi- 
child,,  and  afterwards  gives  a  legacy  or  share  of  residue  to 
the  child  or  quasi-child  equal  to  or  greater  than  the  agreed 
portion,  a  presumption  arises  that  the  legacy  or  share  of 
residue  was  intended  as  a  satisfaction  of  the  portion-debt, 
so  that  prima  facie  the  child  or  gwias^-child  cannot  take 
both  provisions.  If  the  legacy  is  of  less  value  than  the. 
portion,  it  is  presumed  to  be  a  satisfaction  pro  tantoit). 

On  the  same  principle,  if  a  father  or  person  in  loco 
parentis,  after  agreeing  to  give  a  portion  to  a  child  or 
quasi-ahAA,  makes  some  other  provision  for  him'  or  her 
in  his  lifetime,  the  second  provision  is  deemed  to  be,  a 
satisfaction  either  wholly  or  in  part  of  the  agreed  portion. 
For  instance,  in  Lames  v.  Lames  (m),  A.  executed  a  bond 
to  give  to  B.,  his  illegitimate  son,  to  whom,  in  the  particu- 
lar facts,  he  stood  in  loco  prnl/entis,  £10,000  on  a  certain 
date.  Before  the  date  arrived,  A.  took  B.  into  partner- 
ship, and  credited  his  account  in  the  partnership  with 
£19,000  as  his  share  of  the  capital.  It  was  hold  that 
the  bond  was  satisfied. 


No  satisfac- 
tion when 
father 
actually 
transfers 
property  to 
child  and 
afterwards 
gives  child 
a  legacy  or 
another 
portion. 


It  should  be  noted  that  th^  doctrine  of  satisfaction  of 
a  portion  by  a  legacy  or  by  another  portion  has  no  appli- 
cation where  the  father,  having  actually  given  property 
to  the  child,  afterwards  makep  some  other  provision  for- 
him.  For  instance,  if  the  father  actually  handed  over 
£10,000  to  the  trustees  of  the  child's  marriage  settlement, 
and  afterwards  made  his  will,  giving  £10,000  to  the 
trustees  to  hold  upon  the  s&axe  trusts,  the  child  would* 

(r)  He  Pollook,  Pollock  v.  Worratl  (1885),  28  Oh.  D.  552,  555. 
(«)  (1840),  6  Kv.  &  Or.  29. 
it)  Re  Blmidell'nm,  2  Ch.  222. 
(«)  (1881),  20  Oh.  D.  81. 
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take  both  provisions;  for  the  father  oaunot  intend  to  give 
what  he  has  already  given.  There  is  no  obligation  to 
satisfy  in  such  a  case.  But  where  the  will  precedes  the 
provision  made  inter  vivos,  the  doctrine  of  satisfaction 
01'  ademption  comes  into  play,  whether  the  father  gives,  or 
merely  agrees  to  give,  the  portion. 

Further,  it  should    be  noted    that   the  doctrines  only  No  ademption 
apply  where  the  provisions  are  made  by  a  father  or  person  or  satisfaction 
ii't  loco  parentis.     If,  therefore,  a  person  gives  a  legacy  to'a^atrMiger 
to  a  stranger,  and  then  makes  a,  settlement  on  that  stranger,  e.^.,  an 
or  first  agrees  to  make  a  settlement  on  the  stranger,  and  illegitimate 
then  bequeaths  a  legacy  to  him,  the  stranger  is  entitled 
to  claim  both  provisions,  and  for  this  purpose  an  illegiti- 
mate child  is  treatejd  as  a  stranger,  unless  the  putative 
father  has  placed  himself  in  loco  parentis  (v) .     A  grand- 
child also  is  a  stranger  (x).     Even,  however,  in  the  case 
of  a  stranger,  a  legacy  giveoi  for  a  particular  express  pur- 
pose, or  in  pursuance  of  a  moral  obligation  referred  to  in 
the  will,  is  prima  facie  adeemed  by  an  advance  of  money 
for  the  same  purpose,  or  in  pursuance  of  the  same  moral 
obligation,  in  the  testator's  lifeitime  (y).     As  the  under-  But  stranger 
lying  idea  of  the  doctrinos  is  to  produce  equality  among  oannot  take 
children  and  quasi-childiea,  it  has  been  held  that,  if  a  gftl^^^fon"* 
testator  directs  his  residuary  estate  to  be  divided  equally  or  ademption 
between  his  two  children,  A.  and  B.,  and  C,  a  stranger,  of  child's 
and  jafterwards  makes  advances  to  A.   and  also  to  C,  *  ''™- 
though  C .  does  not  have  to  account  for  his  advances,  yet  he 
cannot  derive  any  advantage  from  the  share  of  A.  being 
wholly  or  in  part  adeemejd.    In  such  a  case  C.  would  take  a 
third  share  of  the  residue  actually  left  by  the  testator,  and 
then  to  the  other  two-thirds  would  be  added  the  advance 
made  to  A.  for  the  purpose  of  producing  equality  between 
A.  and  B.  (z). 

As  to  what  is  meant  by  being  in  loco  parentis,  it  is  what  is 
settled  that  of  the  many  and  various  duties  of  a  father  meant  by 
the  only  one  to  be  considered  in  this  connection  is  the  ^^"^sj^  ^<"> 
office  and  dut}'  of  the  father  to  make  provision  for  the 

(v)  Ex  parte  Pye  (1811),  18  V^s.  140. 

{x)  i?,?  Dawson,  1919,  1  Ch.  102. 

(y)  Ee  Polloclc,  Polloak  v.  Worrall  (1885),  28  Ch.  D.  552;  Me 
Corhett,  Corbett  v.  Lord  Cobham,  1903,  2  Oh.  326;  Re  Aymley, 
1915,  1  Ch.  172. 

(z)  Re  Heather,  Pumfrey  v.  Fryer,  1906,  2  Ch.  230. 
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child.  If  a  person  has  meant  to  undertake  this  duty,  he 
will  be  treated  as  being  in  loco  parentis,  and  the  fact  that 
he  has  so  acted  as  to  raise  a  moral  obligation  to  provide 
for  the  child  affords  a  strong  inference  in -favour  of  his 
having  assumed  the  parental  character.  Even  if  the  child 
lives  with  and  is  maintained  by  the  actual  father,  another 
person  may  have  placed  himself  i7i  loco  parentis  to  the 
child  (a).  Ihe  mother,  as  such,  is  not  in  loco  parentis, 
and  the  burden  of  proving  that  she  is  so  in  fact,  lies,  as 
in  the  case  of  a  stranger,  on  the  person  who  alleges  it  (6). 

It  is  not,  however,  every  gift  made  by  a  father  or  quasi- 
father  that  will  be  treated  as  a  portion.  Gifts  made  by 
will  or  by  marriage  settlement  are  always  treated  as  por- 
tions, and  so  are  substantial  advances  made  with  the  object 
of  establishing  the  child  in  life  or  making  a  provision 
for  him  (c).  But  payment  of  a  son's  debts  is  not  usually 
a  portion,  being  regarded  as  mere  temporary  assistance  {d), 
and  the  Court  will  not  add  up  small  gifts  so  as  to  make  a 
portion.  Property  appointed  by  a  father  to  a  child  under 
a  special  power  of  appointment  is  a  portion  just  as  much 
as  if  the  property  was  the' father's  own,  or  was  comprised 
in  a  general  power  of  appointment.  If,  therefore,  the 
father  first  exercises  the  special  power  by  will,  appoint- 
ing the  property  to  his  seven  children  equally,  and  after- 
wards by  deed  appoints  a  seventh  part  of  the  fund  to 
one  child,  that  child  cannot  take  anything  under  the 
will(e).  It  would  be  otherwise  if  the  appointment  were 
made  by  the  mother,  for  the  appointed  share  would  not  be 
a  portion  unless  she  were  proved  to  be  in  loco  parentis  (if). 

The  presumption,  then,  is  that  a  father  does  not  intend 
his  child  to  have  a  double  portion.  But  the  presump- 
tion may  be  rebutted  either  by  internal  or  by  external 
evidence.  The  question  always  is,  What  was  the  actual 
intention  of  the  father?  (gr).  Thus,  it  would  be  rebutted' 
by  the  existence  of  substantial  differences  in  the  nature 
of  the  two  provisions;  for  instance,  an  agreement  to  give 

(a)  Powys  V.  Mansfield  (1836),  3  My.  &  Cr.  359. 
(S)  Re  Ashton,  Ingram  v.  Papillon,  1897,  2  Ch.  574. 

(c)  Taylor  V.  Taj/lor  (1875),  L.  R.  20  Eq.  155. 

(d)  Re  Soott,  Langzon  v.  Soott,  1903,  1  Ch.  1. 

(e)  Re  Peel.  Biddulph  v.  Peal,  1911,  2  Ch.  165. 

(,/)  Re  Ashton,  Ingram  v.  Papillon,  1897,  2  Ch.  574. 
(g)  Re  Lacon,  Lacon  v.  Lacon,  1891,  2  Ch.  482. 
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land  would  not  be  satisfied  by  a  legiaojj  nor  would  a  legacy 

be  adeemed  by  a  gift  of  stock-in-trade  (h).     But  it  must  but  not  by 

be  remembered  that  the  leaning  of  the  Court  is  in  favour  slight  differ- 

of  the  presumption  against  double  portions,  just  as  it  is  6"<^8, 

against  the  satisfaction  of  ordinary  debts  by  legacies,  and 

therefore  slight  differences  between  the  two  provisions  will 

not  repel   the   presumption,  and  chis  i»  especially  so  if  especiaUyif 

the  will  precedes  the  portion,  for,  as    Lord    Oranworth  the  will  pre- 

pointed  out  in  Chichester  v .  Coventry  (i),  "  Where  the  will  gettWnt 

precedes  the  settlement,  xt  is  only  necessary  to  read  the 

settlement  as  if  the  person  making  the  provision  had  said, 

'  I  mean  this  to  be  in  lieu  of  what  I  have  given  by  my 

will.'    But  if  the  settlement  precedes  the  will,  the  testator 

must  be  understood  as  saying-,  '  I  give  this  in  lieu  of  what 

I  am  already  bound  to  give,  if  those  to  whom  I  am  so 

bound  will  accept  it.'     It  requires  much  less  to  rebut  the 

latter  than  the  former  presumption." 

If  the  differences  between  the  two  provisions  are  not  Where  settle - 
sufficient  to  rebut  the  presumption,  there  is  an  important  ment  comes 
distinction  between  the  case  of  the  will  preceding  the  ^^  persons 
settlement,  and  the  case  of  the  settlement  coming  first.  itareywMj- 
Where  the  will  comes  first,  the  child  has  no  choice;    he  purchasers, 
is  bound  to  take  under  the  settlement,  for  the  testator  has  ""^^f^^i"' 
absolute  power  to  revoke  or  alter  his  will.     But  where  the 
settlement  precedes  the  will,  the  persons    entitled    under 
the  settlement  are  g'ltasi-purchasers,  and,  therefore,  cannot 
be  deprived  of  their  rights  against  their  will,  and  can  at 
the  utmost  only  be  put  to  elect  whether  to  take  under 
the  will  or  under  the  settlement  (fc),  and  there  can  be 
no  satisfaction  of  the  interest  under  the  settlement  of  any 
person  to  whom  nothing  is  given  by  the  will;  so  that  if 
a  father  covenants,  on  his  daughtsir's  marriage,  to  settle 
money  on  her  for  life,  then  to  her  husband  for  life,  and 
then  to  the  issue,  a  gift  by  his  will  merely  to  the  daughter, 
even  if  it  be  taken  to  satisfy  the  daughter's  claim  under 
the  settlement,  cannot  deprive  the  husband  and  the  issue  of 
their  rights  under  the  settlement  {I). 

Qi)    Holmes   v.    Holmes    (1783),    1    Bro.    O.    C.    555;    Re   Jaques,, 
Hodgson  v.  Braisbj/,  1903,  1  Ch.  267. 

(j)   (1867),  L.  R.  2  H.  L.  87.     And  see  Re  Tussaiid,  Tussaud  v. 
Tttssaud  (1878),  9  Oh.  D.  363,  at  p.  390. 

'     (A)  Chichester  v.   Coveyttrv  (1867),  L.   R.  2  II.   L.  87;   Tliijnne  v. 
Glengall  (1848),  2  H.  L.  Ca.  131. 

(0  Re  Blumiell,  1906,  2  Ch.  222. 
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Example  of         Aft  an  example  of  fhp.  leaning  of  the  Courts  against 
Court's  double  portione  m^^  be  taken  the  case   of  Tfiynne  y. 

af^^f  double  Gletiffatl  (m) .     There  a  father,  on  the  marriage  of  his 
portions.  daughter,    agreed   to    give    her    a   portion    of  £100,000 

Consols,  and  made  au  actual  transfer  of  one-third  thereof 
to  the  trustees  of  the  marriage  settlement,  and  gave  them 
his  bond  for  the  transfer  of  the  remainder  on  his  death; 
and  the  stoct  'was  to  be  held  in  triist  for  the  daughter's 
separate  use  for  life,  and  after  her  death  for  the 
children  of  the  marriage,  as  the  husband  and  wife  should 
jointly  appoint;  and  afterwards  by  his  will  the  father 
gave  to  the  trustees  a  moiety  of  the  residue  of  his  per- 
sonal estate,  in  trust  for  the  daughter's  separate  use  for 
life,  with  remainder  for  her  childten  generally  as  she 
should  by  deed  or  will  appoint.  The  Court  held,  that  the 
moiety  of  the  residue  given  by  the  will  was  a  satis- 
faction of  the  sum  of  stock  secured  by  the  bond,  notwith- 
standing the  differences  of  the  trusts,  and  she  was  bound 
to  elect  between  the  two  provisions. 

Extrinsic  As  already  stated,  the  rule  against   double    portions, 

evi  enoe.  being  a  presumption  of  la\v,  may,  like  other  presumptions 

of  law,  be  rebutted  by  parol  evidence  of  circumstances 
showing  the  father's  actual  intention  (w) ;  and  where 
evidence  is  admissible  to  rebut  the  presumption,  counter- 
■  evidence  is  also  admissible  to  support  it.  "  In  such  cases 
the  evidence  is  not  admitted  on  either  side  for  the  purpose 
of  proving  in  the  first  instance  with  what  intent  either 
writing  was  made,  but  for  the  purpose  only  of  ascertain- 
ing whether  the  presumption  which  the  law  has  raissd 
was  well  or  ill-founded  "  (o).  Thus,  declarations  made 
by  the  father  at  the  time  of  the  making  of  the  gifts  ai-e 
admissible  (p).  But  if  the  Court  comes  to  the  conclusion 
on  the  construction  of  the  two  instruments  that  no  satis- 
faction was  intended,  parol  (jvidence  is  not  admissible  to 
raise  a  case  of  satisfaction,  for  that  would  be  to  con- 
tradict the  written  instrument  {q). 


(»0  (1848),  2  H.  L.  Ca.  131. 

(«)  Re  Tussaud,  Tussaud  v.  Ttissaiid  (1878),  9  Ch.  D.  363. 
(o)  Per  Wigram,  V.-C,  in  Kirk  v.  Eddowes   (1844),  3  Ha.  509. 
And  see  Re  Shields,  Corbould-ElUs  v.  Dales,  1912,  1  C5h.  591. 
(p)  Re  Tussaud.  supra. 
(?)  Hall  V.  Hill  (1841),  1  Dr.  &  War.  94;  Re  Shields,  supra. 
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Where  a  father  owes  an  ordinary  debt    to   his  child,  Legacy  to  a 
not   being  a  portion    debt,  and  afterwiards  gives  him  a  child  to  whom 
legacy,  the  position  is  governed  by  the  rules  relating  to  anorduiary 
satisfaction  of  a  debt  by  a  legacy,  and  not  by  those  relating  debt  (not  a 
to  satisfaction  of  a  portion  debt  by  a  legacy;  so  that  there  portion  debt), 
will  be  no  satisfaction,  even  pro  tanto,  if  the  legacy  is 
less  than  the  debt,  and,  even  if  it  is  greater,  the  presump- 
tion will  be  rebutted  by  any  of  those  slight  circumstances 
-which  will  take  a  bequest  to  a  stranger  out  of  the  general 
rule  (r) .     And  the  position  is  the  same  in  the  case  of  a 
legacy  by  a  husband  to  his  wife  to  whom  he  is  indebted  (s) . 
Where,  however,  a  father  who  is  indebted  to  his  child 
makes  in  his  lifetime  an  adrancement  to  the  child,  upon 
marriage  or  upon  some  other  occasion,  of  a  portion  equal 
to  or  exceeding  the  debt,  it  will  prima  facie  be  considered 
a  satisfaction,  even  if  the  debt  arose  out  of  a  breach  of 
trust  committed  by  the  father,  of  which  the  child  was 
ignorant  (f).     "There  are  very  few   cases,"   said   Lord 
Hardwicke  (m),  "  where  a  father  will  not  be  presumed  to 
have  paid  the  debt  he  owes  to  his  daughter,  when,  in  his 
lifetime,  he  gives  her  in  marriage  a  greater  sum  than  he 
■owed  her,  for  it  is  very  unnatural  to  suppose  that  he 
would  choose  to  leave  himself  a  debtor  to  her,  and  subject 
to  an  account." 

Cr)  Criohton  v.  Crichton,  1895,  2  Oh.  853.     See  ante,  p.  193. 

(s)  Fcfwler  v.  FowUr  (1735),  3  P.  Wms.  353;  Cole  v.  WUlard 
(1858),  25  Beav.  568;  Ee  Fletcher,  Billings  v.  Fletcher  (1888), 
38  Ch.  D.  373. 

(0  Plunkett  V.  Lewis  (1844),  3  Hare,  316;  Crichton  v.  Crichton, 
1895,  2  Ch.  853;  1896,  1  Ch.  870. 

(«)  Wood  V.  Briant  (1742),  2  Atk.  521. 
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CHAPTER  XV. 

ABlllNISTRATION  OF  ASSETS. 

What  pro-  The  property  of  a  deceased  testator  or  intestate  regarded 
perty  18 assets    ^^  ^j^g  ^-^j^^  ^^  ^^  liability  to  answer  the  debts  of  the 

(a)  At  com-      deceased  is  called  his  assets.     At  common  law,  the  only 

DersonTt'""^^  property  available  for  payment  of  all  his  creditors  was- 

assetsforpay-  the  personalty,  including  leaseholds,  to  which  the  deceased 

ment  of  all       was  entitled  in  possession  or  in  action,  and  in  which  his 

debts,  interest  did  not  cease  at  his  death.     This  property  vested' 

in  his  executor  or  administrator  (a),  whatever  disposition 

of  it  the  deceased  might  have  made  by  his  will,  and  was 

known  as  legal  assets,  because  it  was  available  at  law 

for  the  payment  of  debts;    any  creditor  might  sue  the- 

executor  and  recover  judgment  for  payment  of  his  debt 

out  of  the  legal  assets. 

but  freeholds  The  deceased's  realty  did  not  vest  in  his  personal  repre- 
of  inheritance  sentatives  at  common  law,  but  passed  directly  to  his  heir 
descent  for  '^^  ^^®  devisee  .under  his  will,  and  passed  free  from  the- 
payment  of  claims  of  Ordinary  creditors.  Freehold  estates  held  in 
specialty  debt  fee  simple  were,"  however,  liable  as  "  assets  by  descent"  in 

hrir  was  *^^  '^^^'^^  °^  *^^  ^^^'  ^^'  ^^^^^  ^^^  Statute  of  Fraudu- 

bound.  lent    Devises  (&),  in  the  hands  of  the  devisee  also,  for 

payment  of  specialty  creditor*,  for  payment  of  whose  debte 
the  deceased  had  bound  his  heirs,  and  such  creditors  could 
sue  the  heir  or  devisee  in  an  action  of  debt  or  covenant, 
and  make  him  liable  to  the  value  of  the  estate  in  his 
hands  (c) .  The  heir  was  not  originally  liable  after  he- 
had  parted  with  the  land,  but  by  the  Statute  of  Fraudu- 
lent Devises  (3)  and  the  Debts  Recovery  Act,  1830  (e),. 

(a)  "  Executor  "  in  this  chapter  includes  administrator  unless  the- 
contrary  is  stated. 

(b)  3  Will.  &  M.  c.  14j  now  repealed  and  replaced  by  the  Debts. 
Eecovery  Act,  1830  (11  Geo.  IV.  &  1  Will.  IV.  c.  47). 

(c)  He  Illidge,  Davidson  v.  lllidge  (1884),  27  Ch.  D.  478,  at  p.  483- 
id)  3  Will.  &  M.  c.  14. 

(e)  11  Geo.  IV.  &  1  Will.  IV.  c.  47. 
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both  the  heir  and  the  devist-o  ^vere  made  liable  to  the 
extent  of  the  land  alienated  by  them,  while  a  bond  fide 
alienee  for  value  was  protected  from  liability  Copy- 
hold estates  were  not  assets  by  dtesoent,  nor  Avere  equit- 
able fee  simple  estates  or  estates  pur  autre  tie  until  they 
were  both  made  so  by  the  Statute  of  Frauds  (/). 

Though  not  generally  liable  at  law,  the  deceased's  realty  Realty  liable 
was  aA'uilable  in  equity  by  means  of  a  suit  for  adminis-  "^^^^y.^*"^ 
tration,  for  the  payment  of  all  debts,  if  the  deceased  had  devked  on 
either  devised  it  to  trustees  upon  trust  to  pay  his  debts,  trust  to  pay- 
or charged  it  with  payment  of  the  debts.     In  these  two  ^^^*^^    .., 
cases,  the  realty  was  called  equitable  assets,  because  the  jebtf.    ^^ 
ordinarj'  creditor's  remedy  was  in  equity  only. 

This  unsatisfactory  state  of  the  law,  though  altered  Realty  made 
with  regard  to  deceased  traders  (ff),  continued  until  the  available  for 
passing  of  the  Administration  of  Estates  Act,  1833(h).  CT^orsas* 
That  Act    provided    that  where  any  person  should    die  assets  to  be 
.seised  of  or  entitled  to  any  estate  or  interest  in  lands,  administered 
tenements,    or   hereditaments,    corporeal    or    incorporeal,  ^(^niiiirtra-^ 
whether  freehold,  customaryhold,  or  copyhold,  which  he  tion  of  Estates 
should  not  by  his  last  will  have  charged  with  or  devised  -*^''*'  ^*^^- 
subject  to  the  payment  of  his  debts,  the  same  should  be 
assets  to  be  administered  in  Courts  of  Equity  for  pay- 
ment   of   his    just    debts,  as  well  debts  due  on  simple 
contract  as  on  specialty,  and  the  heir-at-law,  customary 
heir,  or  devisee  of  such  debtor  should  be  liable  to  all  the 
same  suits  in  equity  at  the  suit  of  any  creditor  of  such 
debtor,  whether    by  simple  contract  or    by  specialty,  as 
the  heir-at-law  or  devisee  of  any  person  who  died  seised 
of  freehold  estates  was  formerly  liable  to  in  respect  of 
such  freehold  estates  at  the  suit  of  creditors  by  specialty, 
in  'which  the  heirs  were  bound.     This  Act,  although  it 
makes  the  realty  available  for  payment  of  all  debts,  gives 
no  lien  or  charge  on  the  realty  until  judgment  for  adtninis- 
tration  has  been  obtained  (i),  or  until  an  administration 
action  has  been  started,  sufficiently  indicating  the  realty 

(/)  29  Car.  II.  u.  3,  9S.  10  and  12.  The  latter  section  is  repealed 
and  replaced  by  the  Wills  Act,  1837  (7  Will.  IV.  &  1  Vict.  o.  26),  s.  6. 

(fl)  47  Geo.  III.  c.  74;  Debts  Recovery  Act,  1830  (11  Geo.  IV.  & 
1  Will.  IV.  c.  47),  s.  9. 

{//)  3  &  4  Will.  IV.  u.  104  (commonly  known  as  Romilly's  Act). 

(i)  7,V'  Mom,,  Holmes  \.  Rolnirx,  1907.  2  Ch.  304. 
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to  bo  administered  and  registered  as  a  Us  pendens  (k), 
and,  therefore,  a  purchaser  or  mortgagee  from  the  heir 
or  devisee,  even  though  he  only  obtains  an  equitable 
interest,  takes  the  realty  free  from  the  debts  (Z).:  But 
the  heir  or  devisee  remains  liable  for  the  dbbts  to  the 
extent  of  the  realty  alienated  by  him,  for  to  that  extent 
he  makes  the  debts  his  own  (m) .  Estates  tail  are  not 
within  the  Act  of  1833,  and  the  heir  in  tail  tales  the 
estate  free  from  any  debts  except  those  due  to  the  Crown 
by  record  or  specialty  (n),  unless  the  land  has  been  taken 
in  execution  in  the  debtor's  lifetime. 


Former 
priority  of 
specialty 
(^editors 
abolished. 


The  Act  of  1833  reserved  a  priority  in  payment  to 
specialty  creditors  where  the  heir  was  bound,  but  this 
priority  was  abolished  by  the  Administration  of  Estates 
Act,  1869  (o),  which  provided  that  in  the  administration 
of  the  estate  of  a  deceased  person  all  his  creditors,  as  Well 
specialty  as  simple  contract,  should  be  treated  as  stand- 
ing in  equal  degree,  and  b«5  paid  accordingly  out  of  his 
assets,  without  prejudice,  however,  to  any  lien,  charge,  or 
other  security  which  any  creditor  might  hold. 


Kealty, 
though  after 
1833  it  was 
assets  for  pay- 
ment of  all 
debts,  did  not 
vest  in  per- 
sonal repre- 
sentative until 
Land  Transfer 
Act,  i897 ; 


but  executor 
could  sell  it 
sometimes  if 


Although  the  realty  thus,  became  assets  for  payment  of 
all  debts,  it  did  not  vest  in  the  personal  representatives, 
who  are  the  proper  persons  to  pay  the  debts,  unless  it 
was  devised  to  them.  Exr/spt  in  the  cases  where  it  was 
assets  by  descent,  the  creditor's  remedy  against  it  was  to 
take  proceedings  in  Chancery  to  have  the  estate  adminis- 
tered by  the  Court.  Until  the  passing  of  the  Land 
Transfer  Act,  1897  (p),  the  only  realty  which  vested  in 
the  personal  representative  merely  by  virtue  of  his  office 
was  an  estate  pur  autre  me  not  devised  by  the  deceased's 
will,  and  of  which  there  was  no  special  occupant  (g').  A 
partial  remedy  for  this  defect  was  provided  by  the  Law 


(/r)  Price  v.  Price  (1887),  35  Cli.  D.  297. 

(l)  British   Mutual   v.   Smart    (1875),   Ii.    R.    10   Ch.   .\.pp.    567; 
He  Atkimon,  1908,  2  Ch.  307. 

(m)  Pe  Iledgleii,  Small  v.  Iledglei/  (1886),  34  Ch.  B.  379. 

(»)  33  Hen.  Vlll.  o.  39,  s.  75. 

(o)   32  &  33  Vise.   u.   46   (commonly    known    as    Hinde    Palmer's 
Act). 

(p)  60  &  61  Vict.  u.  65. 

(17)  Statute  of  Frauds,   s.    12,   repealed  and   replaced   bv  s.   6  of 
the  Wilh  Act,  1837  (7  Will.  IV.  &  1  Vict.  e.  26). 
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of  Property  Amendment  Act,  1859  (r),  which  allows  an  charged  with 
executor  (s)  to  sell  or  mortgage  the  testator's  realty  where  "^^^*s. 
he  hae  charged  it  with  debts  or  legacies  and  not  devised 
it  to  trustees  for  his  whole  interest,  and  a  more  complete 
remedy  has  been  effected  by  Part  I.  of  the  Land  Transfer 
Act,  1897  (t),  in  the  case  of  persons  dying  after  1897. 

Sect.  1  of  this  Act  enacts  that  "where  real  estate  is  "What realty 
vested  in  any  person  without  a  right  in  any  other  person  vests  in  the 
to  take  by  survivorship,  it  shall,  on  his  death,  notwith-  personal 
etanding  any  testamentary  disposition,  devolve  to    and  tiTe^^nder' 
become  vested  in  his  personal  representatives  or  repre-  Land  Trans- 
sentative  from  time  to  time  as  if  it  were  a  chattel  real  **''  ^°^'  ^*^^- 
vesting  in  them  or  him.."     The  Act  contains  no  defini- 
tion of  "  real  estate,"  but  it  is  expressly  provided  that  it 
shall  apply  to  real  estate  over  which  a  person  executes  by 
wiU  a  general  power  of  appointment  (t<),  and  that  it  shall 
not  apply  to  land  of  copyhold  tenure  or  customary  free- 
hold in  any  case  in  which  an  admission  or  any  act  by  the 
lord  of  the  manor  is  necessary  to  perfect  the  title  of  a 
purchaser  from  the  customary  tenant  (as).     On  this  pro- 
vision it  has  been  held  that  equitable  estates  in  copyhold  i 
do  vest  in  the  personal  representative,  for  a  purchaser  of 
an  equitable  estate  in  copyhold  need  not  and,  in  fact, 
cannot  be   admitted  (y) .     The   Act  does   not  apply  to 
trust  and  mortgage  estates,  for  they  were  already  dealt 
with  by  a  special  enactment  (z),  nor,  apparently,  to  estates 
tail,  but  it  seems  to  apply  to  estates  pw  autre  vie,  except 
lega-l  estates  pur  autre  vie  in  copyhold  property,  and  it 
is  immaterial,  except  in  the  case  of  copyholds,  whether 
the  deceased's  estate  was  legal  or  equitable. 


Whether  realty  is  now,  since  the  Land  Transfer  Act,  Distinction 
1897,  legal  assets,  or  still  remains  equitable  assets,  is  by  between  legal 
no  means  clear.    As  was  pointed  out  by  .Kindersley,  V.-C,  asset^s?"^  * 
in  Cooh  V.  Gregson  (a),  the  distinction  between  the  two 

(rj  22  &  23  Viet.  c.  35,  s.  16. 

(«>  Not  including  administrator:   Be  Clay  and  Tetley   (1880),  16 

cai.  D.  3. 

(()  fiO  &  61  Vict.  u.  63. 

(«)  Sect.  1  (2). 

(«)  Sect.  1  (i). 

(j^)  Re  SomervUle  and  Turner's  Contract,  1903,  2  Ch.  583. 

Cz)  Conveyancing  Act,  1881  (44  &  45  Vict,  c  41),  o.  30. 

(a)   (1856),  3  Drew.  549. 
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kinds  of  assets  depends  on  the  remedies  of  the  creditor, 
and  not  on  the  nature  of  the  property.  "  The  question  is 
not  Avhether  the  testator's  interest  was  legal  or  equitable, 
but  whether  a  creditor  of  the  testator,  seeking  to  get  paid 
out  of  such  assets,  can  obtain  payment  thereout  from  a 
Court  of  Law,  or  can  only  obtain  it  through  a  Court  of 
Equity."  Thus  personalty,  including  leaseholds,  to 
which  the  deceased  was  entitled,  in  possession  or  in  action, 
at  his  death  is  legal  assets.  On  the  other  hand,  persKjnalty 
appointed  by  the  deceased's  will  under  a  general  power  of 
appointment  is  equitable  assets  (b),  and  so  is  the  equit- 
able separate  property  of  a  married  woman,  for  creditors 
could  only  reach  it  by  proceedings  in  equity;  and  so  wias 
realty,  so  far  as  simple  contract  creditors  were  concerned, 
before  the  Land  Transfer  Act,  1897,  for  it  could  only 
be  got  at  by  a  Chancery  administration  action.  It  is 
not  clear  whether  that  Act  enables  simple  contract  creditors 
to  obtain  payment  out  of  the  realty  by  proceeding  ag'ainst 
the  executor  at  law  (c) ;  but,  whether  it  does  s:o  or  not  in 
the  case  of  freeholds  and  equitable  estates  in  copyhold,, 
legal  estates  in  copyholds  are  still  clearly  equitable  assets, 
for  they  do  not  vest  in  the  personal  representative -as  such. 


JFor  what 
purposes  the 
distinction  is 
important. 


The  distinction  between"  legal  and  equitable  assets  is 
important  in  two  respects.  In  the  first  place,  debts  are 
paid  rateably  out  of  equitable  assets,  whereas  a  certain 
order  of  priority  has  been  established  for  their  payment 
out  of  legal  assets  (d) ;  but  this  point  has  lost  much  of 
its  importance  since  the  Administration  of  Estates  Act, 
1869  (e),  which  placed  simple  contract  and  specialty  credi- 
tors on  a  level.  In  the  second  place,  the  personal  represen- 
tative may  pay  his  own  or  nnj  other  creditor's  debt  in  full 
out  of  legal  assets,  although  there  is  not  sufficient  to  pay 
the  other  creditors  in  equal  degree  (/),  whereas  there  is 
no  such  right  of  preference  or  retainer  out  of  equitable 
assets.  As  it  has  been  held  that,  whether  realty  is  now 
legal  assets  or  not,  the  personal  representative  has  no  right 
of  retainer   (and,  inferentially,  no  right  of  preference) 


(6)   O'Grady  v.  Wilmot,  1916,  2  A.  C.  231. 

(c)  See   the   question   discussed   at  length   in   Robbins    &   Maw's 
Devolution  of  Real  Estate,  chap.  vi. 
id)  See  fOHt,  p.  217. 

(e)  32  &  33  Vict.  c.  46.     See  ante,  p.  204. 
(/)  See  ■post,  p.  224. 
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out  of  realty  (ff),  the  question  whether  realty  is  legal  or 
«quitable  assets  is  not  of  very  'great  impoiLanoe. 

A.n  executor  has  always  had  very  wide  powers  of  dis-  Executor's 
posing  of  personalty,  including  leaseholds,  vested  in  him  powers  over 
a.9   executor.     He    can    sell,  mortgage,  pledg©.  or   lease  which  vests 
it  (h),  and  a  person  dealing  with  him  for  value  in  con-  i"  li™  as 
nection  with  such  property  is  not  concerned  to  inquire  ^";*'  ' 
whether  the  disposition  is  a  proper  one  for  the  executor  personalty- 
to  make  even  if  a  very  long  time  has  elapsed  since  the 
•death  (i),  but  a  purchaser  who  has  notice  of  any  irregu- 
larity will  not  obtain  a  good  title  (k),  nor   will   he    do 
sOj  even  without  notice,  after  the  executor  has  assented 
to  a  specific  bequest  of  the  property,  for  on  the  giving 
of  the  assent  the  legal  title  passes  out  of  the  executor  (I). 
Where  there  are  several  executors,  their  authority  over 
the  personalty  is  several  as  well  as  joint,  so  that  one  of 
them  can  give  a  good  title  without   the    concurrence   of 
the  others,  and  this  rule  apparently  applies  also  to  joint 
administrators  (w). 

With  regard  to  realty  which  vests  in  an  executor  under  (b)  Over 
the  Land  Transfer  Act,  1897,  he  has  the  same  powers,  realty  under 
righte,  duties  and  liabilities  as  in  respect  of  personal  Transfer  Act 
estate,  with   the   important  exception   that   some  or  one  1897. 
only  of  several  joint  personal  representatives  cannot  sell 
or  transfer  realty  without  the  sanction  of  the  Court  (n) . 
On  this  enactment  it  was  held  (o)  that  the  expression 
■personal  representatives  "  included  all  the  general  execu- 
tors named  in  the  will,  even  if  they  had  not  proved  the 
will,  except  any  who  had  renounced  (o).    But  this  deci- 


(ff)  Re  WUUams,  Holder  v.  Williams,  1904,  1  Oh.  52. 

{h)  Oceanic  Steam  Navigation  Co.  v.  Sutherland  (1880),  16  Ch.  D. 
236. 

(t)  Ue  Venn  and  Furze^s  Contract,  1894,  2  Ch.  101.  It  ij  other- 
wise when  the  executor  is  selling  under  the  Law  of  Property 
Amendment  Act,  1859,  s.  16  (ante,  p.  205),  for  in  such  a  case  a 
presumption  arises  after  twenty  years  that  the  debts  are  paid  or 
rtatute-barred:  Tanqueray-Willaume  v.  Landau  (1882),  20  Ch.  D. 
465. 

(i)  Ee  VerrelVs  Contract,  1903,  1  Oh.  66. 

(T)  Attenborough  v.  Solomon,  1913,  A.  C.  76. 

(m)  Jaoomb  v.  Harwood  (1751),  2  Ves.  Sen.  265. 

(m)  60  &  61  Vict.  c.  65,  s.  2  (2). 

(o)  Be  Pawley  and  London  and  Provincial  Bank,  1900,  1  Ch.  58. 
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sion  has  been  reversed  by  the  Conveyancing'  Act,  1911  {p)y 
and  it  is  now  only  necessary  for  the  proving  executors  to 
concur;  and  special  executors  appointed  for  foreign  pro- 
perty need  not  join(g).  Under  their  power  of  selling* 
the  realty  the  executors  can  sell  surface  and  minerals  apart 
without  the  necessity  of  obtaining  the  Court's  sanction' 
to  the  sale  (r) . 


Eevooation  of 
grant  of 
administra- 
tion or 
probate  does 
not  prejudice 
hon&fide 
purchasers. 


A  h(yt}d  fide  purchaser  of  property  from  an  ad'minis- 
ti-ator  or  executor,  whether  the  property  is  realty  or  per- 
sonalty, is  not  affected  by,  the  subsequent  revocation  of 
the  grant  of  administration  or  probate,  even  though  the 
grant  is  revoked  by  reason  of  the  discovery  of  a  will,  or 
later  'wiE,  as  the  case  may  be,  appointing  executors,  or 
different  executors,  in  whom,  therefore,  the  property  vested 
at  the  death  of  the  deceased  (s) . 


What  Courts 
nan  adminis- 
ter the  estate. 


The  estate  of  a  deseased  person  is  usually  administered 
by  the  executor  out  of  Court.  It  may,  however,  be  ad- 
ministered in  the  Chancery  Division,  in  a  County  Court 
if  the  total  value  does  not  exceed  £500  (t),  in  bankruptcy 
if  it  is  insolvent  (m),  or  by  the  Public  Trustee  if  the 
gross  capital  value  is  less  than  £1,000  (x) . 


Who  may 
apply  for 
administra- 
tion in 
Chancery 
Dirision : 


Proceedings  for  administration  of  the  estate  in  the 
Chancery  Division  may  be  commenced  either  by  writ  or 
by  originating  summons  (y)  issued  by  a  creditor  or  any 
person  interested  in  the  estate  as  legatee,  dJefvise©,  next  of 
kin  or  heir,  or  by  the  personal  representative  himself. 
A  creditor's  action  for  administration  need  not,  since  the 
Land  Transfer  Act,  1897  (z),  express  that  it  is  brought 
on  behalf  of  the  plaintiff  and  ,all  other  creditors  of  the 
deceased,  even  where  the  action  extends  to  administering 


ip)  1  &  2  Geo.  V.  c.  37,  s.  12. 

(g)  Be  Cohen's  Executors,  1902,  1  Oh.  187. 

(V)  lie  Cavendish  and  Arnold,  1912,  W.  N.  83. 

(s)  Hewson  v.  Shelley,  1914,  2  Ch.  13. 

(0  County  Courts  Act,  18S8  (51  &  52  Vict.  c.  43),  a.  67. 

(«)  Bankruptcy  Act,  1914,  s.  130. 

(»)  PubUc  Trustee  Act,  1906  (6  Edw.  VII.  c.  55),  s.  3. 

{y)  R.  S.  O.,  Ord.  LV.  rr.  3,  4. 

(z)  60  &  61  Vict.  c.  65. 
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the  real  estate  (a) .  But  the  action  can  only  be  com- 
menced by  one^who  is  already  a  creditor  at  the  date  of  the 
issue  of  the  writ  or  originating  summons,  so  that  an 
annuitant  whose  annuity  is  not  in  arrear  cannot  bring  the 
action  (b);  and  the  dtebt  on  which  the  plaintiff  sues  must 
be  a  debt  of  the  deceased  himself,  and  not  a  mere  demand 
:which  has  subsequently  arisen  against  the  personal  repre- 
sentative (c) .  The  action  oan,  of  course,  only  be  instituted 
by  persons  whose  claims  are  not  barred  by  any  statute  of 
limitation,  so  that,  in  the  absence  of  disability  or  sufficient 
part  payment  or  written  acknowledgtaent  to  keep  the  claim  \ 

alive,  a  simple  contract  creditor  must  start  the  action 
within  six  years,  even  if  the  debt  is  charged  on  land  (d) ;  a 
specialty  creditor  within  twenty  years  (e),  or,  if  his  debt 
is  charged  on  land',  within  twelve  years  (/) ;  a  judgment 
creditor,  whether  the  judgment  is  a  charge  on  lands  or  not, 
within  twelve  years  (g) — in  each  case  after  the  debt  was 
demandable;  a  legatee  within  twelve  years  (h),  and  the 
next  of  kin  within  twenty  years  (^)  after  a  present  right 
to  receive  the  legacy  or  the  share  of  the  intestate's  estate 
has  accrued.  The  limit  of  twelve  years  does  not,  how- 
ever, apply  if  the  executor  holds  the  legacy  as  an  express 
trustee  (k),  and  the  liability  of  the  estate  may  in  any 
case  be  kept  alive  by  a  port  payment  or  written  acknow- 
ledgment on  the  part  of  the  executors,  and,  as  regards  the 
personal  estate  (t),  but  not  as  regards  the  real  estate  (m), 
by  the  written  acknowledgment  of  one  even  of  the  execu- 
tors.   Moreover,  if  the  testator  has  directed  his  debts  to 


(a)  Se  James,  James  v.  James,  1911,  2  Ch.  348. 

(6)  2Je  Margreaves  (1890),  44  Ch.  D.  236. 

(c)  Owen  V.  Delamere  (1872),  L.  B.  15  Bq.  134;  Se  KiUon,  1911, 
2  K.  B.  109. 

(<f)  Limitation  Act,  1623  (21  Jac.  I.  c.  16),  t*.  3;  Barnes  v.  Glenton. 
189»,  1  Q.  B.  885. 

(e)  Civil  Procedure  Act.  1833  (3  &  4  Will.  IV.  c.  42),  s.  3. 

If)  Sutton  V.  Sutton  (1882),  22  Ch.  D.  511. 

ig)  Jay  v.  Johnstone,  1893,  1  Q.  B.  189. 

(A)  Heal  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  s.  8; 
Re  Bams,  Evans  v.  Moore,  1891,  3  Ch.  119;  Re  Richardson,  Pole  v. 
Pattenden,  1919,  2  Oh.  50,  affirmed  on  appeal,  36  T.  L.  R.  205. 

(t)  Law  of  Property  Amendment  Act,  1860  (23  &  24  Vict.  o.  38), 
B.  13;  Re  Johnson,  Sly  v.  Blake  (1884),  29  Ch.  D,.  964;  Re  Pardee, 
MoLaughlin  v.  Penny,  1906,  1  Ch.  265. 

(K)  Judioatni-6  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (2);  Phillips 
V.  Munmngs  (1837),  2  Myl.  &  Cr.  309;  Re  Swain,  1891,  3  Oh.  233. 

(0  Re  Maodonald,  Dick  v.  Fraser,  1897,  2  Ch.  181. 

(ot)  Astbury  v.  Astbury,  1898,  2  Ch.  111. 

,     S.  14 
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be  paid  out  of  realty  or  out  of  the  proceeds  of  sale  of  realty 
and  personalty,  the  charge  of  the  debts  thus  created  on  his 
realty  operates  to  keep:  the  debts  alive  against  the  realty 
for  twelve  years  from  his  death  in) . 


in  Comiiy 
Court  and 
by  Public 
Trustee ; 


in  bank- 
ruptcy. 


Transfer  of 
proceedings 
into  bank- 
ruptcy. 


Applications  for  administration  in  the  County  Court 
or  by  the  Public  Trustee  can  be  made  by  the  same  persons 
who  could  apply  for  administration  in  the  Chancery  Divi- 
sion (o).  The  Public  Trustee  when  administering  the 
estate  has  all  the  powfers  of  a  Master  of  the  Chancery 
Division  (p) .  A  petition  for  administration  in  bank- 
ruptcy can  be  presented  by  any  creditor  of  the  deceased 
whose  debt  would  have  been  sufScient  to  support  a  bank- 
ruptcy petition  against  the  debtor  had  he  been  alive,  or 
by  the  legal  personal  representative  himself  {q) ;  but  it 
cannot  be  presented  after  proceedings  have  been  com- 
menced in  any  Court  of  justice  for  the  administration  of 
the  deceased  debtor's  estate.  That  Court  has,  however, 
power  to  transfer  the  proceedings  to  the  bankruptcy  Court 
on  proof  that  the  estate  is  insufficient  to  pay  the  debts  {q) . 
The  power  of  transfer  is  discretionary,  and  will  not  be 
exerciseid  if  the  estate  and  the  number  of  creditors  are 
small  and  considerable  expense  has  already  been  incurred 
in  the  proceedings,  or  if  difficult  points  of  law  are  likely 
to  arise  (r) ;  in  the  absence  of  special  circumstances,  the 
predominating  considerations  will  be  those  of  convenience, 
delay  and  expense  (s).  The  transfer  may  be  made  either 
on  application  or  without  any  application,  and  even 
though  an  order  or  judgment  for  administration  has  been 
pronounced  {t). 


TSo  adminis- 
tration order 
until  there  is 
a  personal  re- 
presentative. 


No  order  for  administration  can  be  made,  either  in  the 
Chancery  Division  or  in  bankruptcy,  until  a  personal  re- 


(«)  Re  Raggi,  1913,  2  Ch.  206. 

(o)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  67;  Public 
Trustee  Act,  1906  (6  Edw.  VII.  c.  55),  s.  3. 

(p)  Public  Trustee  Rules,  1912,  r.  14. 

(?)  Bankruptxjy  Act,  1914  (4  &  5  Geo.  V.  o.  59),  s.  130. 

(»■)  Higgs  v.  Tf^eaver  (1885),  29  Ch.  D.  236;  Re  Kemiard  (1906). 
94  L.  T.  277. 

(s)  Re  York,  Atkinson  v.  Poxcell  (1887),  36  Ch.  D.  233,  at  p.  238; 
Re  Hay,  1915,  2  Ch.  198. 

(0  Re  York,  supra.  But  see  Re  Briggs  (1891),  7  Times  L.  E.  572: 
and  Re  Hay,  supra. 
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presentative  has  been  constituted  {u),  though  a  petition 
for  a  bankruptcy  administration  can  be  presented  and 
served  on  a  person  who,  though  entitled  to  administer, 
has  not  yet  obtained  a  grant  of  letters  of  administration,, 
and  it  will  be  sufficient  if  he  obtains  such  a  grant  before 
the  order  is  made(x).  Where  the  gTant  of  probate  or 
administi'ation  is  delayed  owing  to  a  dispute  as  to  the 
validitj'  of  a  will  or  the  right  to  administer,  and  an 
administrator  pendente  lite  lias  been  appointed,  a  creditor 
may  obtain  a  decree  for  administration  against  him  (y). 
An  executor  de  son  tort  cannot  be  sued  for  administra- 
tion, but  he  may  be  made  to  account  for  the  assets  he  has 
wrongfully  taken  possession  of  (2). 

The  Court  is  not  bound  to  make  an  order  for  the  ad-  Court  not 
ministration  of  the  estate  if  the  questions  between  the  1)0"^^  to 
parties  can  be  properly  determined  without  such  order  (a) ;  adminfatea- 
the  order  may  be  refused',  even  if  the  testator  has  directed  tiou  order, 
his  executors  to  take  proceedings  to  have  his  estate  ad- 
ministered by  the  Court  (&).     Upon  an  application  for 
administration  made  by  a  creditor  or  beneficiary  under  a 
will  or  intestacy,  where  no  accounts  or  insufficient  accounts 
have  been  rendered,  the  Court  may  order  that  the  applica- 
tion shall  stand  over  for  a  certain  time,  and    tha,t    the 
«xecutors  or  administrators  shall  in  the  meantime  render 
proper  accounts   to   the   applicant,    with   an   intimation 
that  if  this  is  not  done  they  may  be  made  to  pay  the  costs 
of  the  proceedings;  and'  to  prevent  proceedings  by  other 
creditors  or  other  beneficiaries,  the  Court  may  make  the 
usual  administration  order^  with  a  proviso  that  no  pro- 
ceedings are  to  be  taken  under  it  without  the  leave  of  the 
judge  in  person  (c). 

The  form  of  a  judgment  or  order  for  administration  What 
in  the  Chancery  Division  varies  according  to  the  character  accounts  and 

inquiries  are 

(a)  Rmosell  v.  Morris  (1873),  L.  R.  17  Bq.  20. 
(x)  Re  Sleet,  1894,  2  Q.  B.  797. 

(y)  Re  Toleman,  Wentwood  v.  Booker,  1897,  1  Ch.  866. 
{z)  Coote  V.  Whittiiiffton  (1873),  L.  R.  16  Eq.  334. 
(a)  R.  S.  C,  Ord.  LV.  r.  10;  Re  Blake.,  J o iiss  v.  Blake  (1885),  29 
Ch.  D.  913. 

(6)  Re  Stocken,  Jones-  v.  Hawkins  (1888),  38  Ch.  D.  319. 
(c)  R.  S.  C,  Ord.  LV.  r.  10a. 
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directed  in  a 
judgment  or 
order  for 
administra- 
tion in 
Chancery, 
(a)  In  a 
creditor's 
action —    . 
(i)  Where 
there  is 
personalty- 
only  to  be 
administered. 


of  the  plaintiff  and'  the  nature  of  the  property  to  be 
administered'.  If  the  proceeding's  are  brought  by  a 
creditor,  and  the  property  to  be  administered  consists  only 
of  personal  estate,  the  judgment  or  order  directs  aocountsi 
to  be  taken  of  (1)  the  debts  due  to  the  plaintiff  and  all 
other  creditors  of  the  deceased;  (2)  the  funeral  expenses;, 
(3)  the  personal  estate  which  has  come  to  the  hands  of 
the  personal  representatives  or  of  any  other  person  by, 
their  order  or  for  their  use;  (4)  the  personalty  still  out- 
standing; and  it  goes  on  to  direct  that  the  personal  estate 
shall  be  applied  in  a  due  course  of  administration  to  the 
payment  of  the  debts  and  funeral  expenses.  No  mention 
is  jnade  of  the  costs  and  expenses  of  the  personal  repre- 
sentatives, for  they  will  be  allowed  as  a.  matter  of  course 
so  far  as  they  were  properly  incurred  {d),  and  their  costs 
will  be  paid  as  between  solicitor  and  client  in  priority  to 
the  plaintiff's  costs  (e) .  The  plaintiff's  costs  will  be  paid 
as  between  solicitor  and  client  if  the  estate  is  insufficient 
to  pay  all  the  debts  in  full,  but  otherwise  only  as  between 
party  and  party,  the  reason  of  this  difference  being  that 
an  insolvent  estate  belongs  wholly  to  the  creditors^  and  it 
is  only  fair  that  the  creditor  who  has  taken  proceedings 
which  enure  to  the  benefit  of  all  the  creditors  should  not 
be  out  of  pocket  in  the  transaction,  whereas,  if  there  is 
more  than  enough  to  pay  the  debts  in  full,  the  beneficiaries 
under  the  will  or  intestacy  are  entitled  to  the  surplus, 
and  the  creditor  is  in  the  position  of  an  adVerse  litigant 
so  far  as  they  are  concerned  (/) . 


Where 
deceased  was 
in  partner- 
ship. 


Where  the  plaintiff  is  a  partnershipi  creditor  and  asks 
for  administration  of  the  estate  of  a  deceased  partner,  the 
judgment  or  order  declares  (1)  that  all  the  creditors  of 
the  deceased  are  entitled  to  the  benefit  of  the  judgment 
or  order;  and  (2)  that  the  surplus  of  the  deceased  paxtner's 
estate,  after  satisfying  his  funeral  expenses  and  separate 
debts,  was  liable  in  equity  at  the  time  of  his  death  to  the 
joint  debts  of  the  partnership;  and,  on  the  footing  of  these 
two  declarations,  accounts  are  dirwted  of  the  funeral  ex- 
penses, of  the  separate  debts,  and  of  the  joint  debts,  and 
an  inquiry  what  was  the  personal  estate  of  the  deoeased'. 


(d)  R.  S.  C,  Ord.  LXV.  r.  1. 

(e)  Se  Pearce  (1887),  56  L.  T.  228. 

(/)  Tliomaa  v.  Jones   (1860),  1   Dr.   &   Sm.    134,  at  p.   136;   Re 
MoRae  (1886),  32  Oh.  D.  613. 
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If  the  deceased  debtor  left  realty  as  well  as  personalty,  (U)  Where 
the  judgment  or  order,  after  directing  the  four  accounts  *^ere  is  realty 
usually  ordered'  in  an  administration  of  the  personal  estate  ^mi^stered 
only,  proceeds  to  direct,  in  case  the  personalty  shall  be 
insufficient  to  satisfy  the  debts,  (5)  an  inquiry  as  to  the 
real  estate  of  the  testator  at  the  time  of  his  death;  (6)  an 
inquiry  as  to  the  incumbrances  (if  any)  to  which  it  is 
subject;  (7)  an  account  of  what  is  due  to  the  incum- 
brancers who  consent  to  a  sale  of  the  realty;  and  (8)  an 
inquiry  as  to  the  priorities  of  the  incumbrancers.  A 
sale  is  then  ordered!  of  the  whole,  or  a  sufficient  part,  of 
such  real  estate,  with  the  consent  of  such  of  the  incum- 
brancers as- shall  consent  thereto,  and  subject  to  the  in- 
cumbrances of  those  of  them  (if  any)  who  shall  not  consent 
thereto;  and  the  sale-proceeds  are  directed  to  be  brought 
into  Court  to  the  credit  of  the  "Real  Estate"  account, 
and  to  be  applied  in  payment,  according  to  their  priorities, 
^  of  the  incumbrancers  who  consent  to  the  sale,  and,  subject 
thereto,  to  be  applied  towardte  helping  the  personal  estate 
to  pay  the  costs  of  the  action  and  the  general  debts  of  the 
deceased. 

Where  the  action  is  brought  by  some  person  other  than  (b)Inan 
a  creditor,  e.g.,  a,  beneficiary  under  a  will,  then,  in  addition  ?'''*'°\x  j^ 
to  the  accounts  and    inquiries  which  are  directed    in  a  some  one 
creditor's  administration  action,  ,an  inquiry  will  be  directed  other  than 
as  to  the  legacies  and  annuities  bequeathed  by  the  will,  ^  oreditor. 
and,  if  necessary,  an  inquiry  as  to  the  persons  who  are 
beneficially  interested.     Such  an  inquiry  would  be  neces- 
sary to  ascertain  who  were  the  deceased's  next  of  kin,  or 
who  wa^  his  heir-at-law,  if  he  died  intestate  wholly  or  in 
part,  and  to  ascertain,  if  property  was  given  to  persons 
as  a  class,  what  persons  the  class  consisted  of.     The  costs 
of  the  action  must  be  paid  out  of  the  personalty,  in  the 
absence  of  a  contrary  direction  in  the  will,  if  any,  except 
that  the  realty  must  bear  any,  increased  costs  occasioned 
by  its  administration, — an  exception  which  has  not  been 
affected  by  the  Land  Transfer  Act,  1897  {g).    Here,  too, 
the  personal  representative  is  entitled  to  his  costs  first  as 
between  solicitor  and  client  (h),  and  a  plaintiff  legatee 


(jr)  60  &  61   Vict.  c.   65;   Re  Jones,  Mgood  v.   Kinderley,  1902,. 
1  Oh.  92;  Re  BetU,  Doughty  v.  Walker,  1907,  2  Oh.  149. 
(/O  Re  Tamer,  Wood^.  Turner,  1907,  2  Oh.  126. 
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is  also  entitled,  to  costs  as  between  solicitor  and  client, 
even  if  the  estate  is  insufficient  to  paj^  all  the  legacies  in 
full(i). 

Three  main  Whether  the  estate  is  administered  out  of  Court  or  in 

done^in"*'^     Court,  the  administration  involves  three  distinct  duties, 

administering  viz.,  collection  of  the  assets,  payment  of  the  debts,  and 

an  estate.         distribution  of  the   surplus  to   the  persons  beneficially 

entitled.     The  subject  of  assets  has  already  been  fully 

discussed,  and  it  is  only  necessary  to  add  a  few  words  as 

to  the  position  when  the  assets  comprise  a  business. 

Executors  Executors  have  not  any  authority,  merely  virtute  officii, 

cannot  carry     ^.q  garry  on  the  business  of  their  testator  and  to  use  his 

business  estate    therein   except   for    the   purpose    of   winding  it 

unless  the        up  Qc) .    The  testator,  however,  may  empower  them  to  do 

■will  empowers  ^^^  either  expressly  or  impliedly,  as  by  authorising  them 

to  postpone  the  sale  of  any  part  of  his  estate,  in  which 

case  they  can  carry  on  the  business  for  a  reasonable  time 

with  a  view  to  selling  it  as  a  going  concern  (Q.     Where 

the  testator  gives    his  executors    power  to  carry  on   his 

business,  they  are  only  entitled  to  employ  in  it  such  part 

of  the  estate  as  he  has  expressly  made  available  for  the 

purposes  of  the  business,  and,  if    he    has  not  expressly 

stated  what  part  they  may  use,  they  can,  apparently,  only 

continue  to  use  the  property  which  was  in  the  business 

at  the  date  of    his  death  (m).     Executors  disregarding 

these  rules  are    liable  to  make  good    any   loss  incurred 

thereby. 


Executors 
personally 
liable  to 
creditors  of 
business. 

Creditors 
subrogated 
to  executors' 
right  of 
indemnity. 


If  the  business  is,  in  fact,  carried  on,  whether  under  a 
power  in  the  will  to  do  so,  or  without  any  such  power, 
the  executors  are  personally  liable  for  any  debts  or 
liabilities  incurred  in  the  course  of  the  business,  and  the 
creditors  may  sue  the  executors  and  get  personal  judg- 
ment against  them.  There  is  this  important  difference, 
however,  in  the  two  cases,  that,  if  the  executors  have  no 
authoritj^  to  continue  the  business,  the  sole  right  of  the 

(j).iJe  Wilkim,  WillHns  v.  Rotherham  (1884),  27  Ch.  D.  703. 
(k)  Kirhman  v.  Booth  (1848),  11  Beav.  273. 

(J)  Me  Chancellor,  Chancellor  v.  Sroirn  (1884),  42  Oh.  D.  42; 
He  Smith,  Arnold  v.  Smith,  1895,  1  Ch.  171. 

(m)  McNeilKe  v.  Acton  (1853),  4  De  G.  M.  &  G.  744. 
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creditors  is  against  them  personally  (w),  whereas,  if  the  where  busi- 
will  gives  them  such  authority,  the  executors  have  a  right  "^^^  carried 
to  be  indemnified  out  of  the  assets  which  the  testator  has  authority- 
authorised  them  to  employ  in  the  business,  and,  therefore, 
the  creditors,  by  subrogation  to  the  executors,  have  a  right 
themselves  to  go  against  such  assets,  the  right  extending 
not  only  to  debts,  but  also  to  the  liability  for  a  tort  com- 
mitted by  the  executors  in  the  due  carrying  on  of  the 
business,  e.g.,  by  letting  down  the  surface  in  working  a 
mine(o).  But,  inasmuch  as  the  executor's  right  of  in- 
demnity is  limited  to  the  assets  which  he  is  authorised  to 
employ  in  the  business,  the  creditors'  right  by  subrogation 
extends  only  to  those  assets  (p),  and,  if  the  executor  is 
himself  in  default  to  those  assets,  the  creditors,  being 
only  entitled  to  enforce  his  right  of  indemnity,  have  no 
claim  against  the  estate  {q),  though,  where  there  were 
three  executors,  and  one  only  o£  them  was  in  default,  the 
creditors  were  held  entitled  to  proceed  against  the  estate 
by  reason  of  the  right  of  indemnity  possessed  by  the  two 
other  executors  (r) . 

A  question  sometimes  arises,  where  executors  carry  on  Position  of 
their  testator's  business,  as  to  the  priority  of  the  creditors  testator's 
of  the  testator  and  the  creditors  of  the  business.     It  has  creditors  of  ^ 
been  decided  that,  if  the  testator's  creditors  have  assented  busineBs. 
to  the  carrying  on   of  the  business,   the  executors-  are 
entitled  to  be  indemnified  out  of  the  assets  in  priority 
to  the  testator's  creditors,  and  that  this  right  of  indemnity 
is  not  limited  to  the  portion  of  the  estate  which  has  come 
into  existence  or  changed    its    form  after  the  testator's 
death  (s) ;  from  ^hich  it  follows  that,  by  subrogation,  the 
trade  creditors  are,  in  such  a  case,  entitled   to   priority 
over  the  testator's  creditors.     If,  however,  the  latter  have 
not  assented  to  the  business  being  carried  on,  they  are 
entitled  to  be  paid  first  out  of  the  assets  which  existed- at 
the  death,  in  spite  of  the  testator  having  empowered  his 
executors  to  carry  on  his  business,  since  the  testator  cannot, 

(«)  Owen  V.  Belamere  (1872),  L.  E.  15  Eq.   134;  Striekland  v. 
Symom  (1884),  26  Cai.  D.  245. 

(o)  Raybould  v.  Turner,  1900,  1  Ch.  199. 

Ip)  Ex  parte  Garland  (1804),  10  Ves.  110. 

(?)  Se  Johnson,  Shearman  v.  Johnson  (1880),  15  Ch.  D^  548. 

(»•)  Re  Frith,  Newton  v.  Bolfe,  1902,  1  Ch.  342. 

(s)  Dowse  V.  Gorton,  1891,  A.  O;  190. 
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by  anj  direction  in  his  will,  deprive  his  creditors  of  their 
right  to  be  paid  {t) .  Mere  knowledge  and  non-interferenoe 
will  not  constitute  assent  (u) . 


How  varying 
profits  and 
losses  are  to 
be  dealt  with, 
— in  case  of 
business  being 
lawfully 
carried  on. 


When  the  executors  carry  on  a  business  under  a  power 
contained  in  the  will,  and  there  are  successive  tenants  for 
life  and  remaindermen,  successively  entitled  under  the 
will,  the  will  ought  to  provide  for  the  possible  alternation 
of  profit  and  loss  during  the  suocesisive  tenancies;  and  if 
the  will  has  neglected  to  do  so,"  then  the  losses,  (1)  so  far 
as  they  are  ordinary  losses,  such  as  bad  debts,  will  be 
made  good  but  of  the  subsequent  profits  (x) ;  but  (2)  so  far 
as  they  are  not  of  that  character,  they  will  apparently 
be  written  off  a'ga.inst,  and  in  reduction  of,  capital  (i/) . 


i"*  nd         ^  receiver  and  manager  appointed  by  the  Court,  e.g., 
manager  is      in  the  windingi-up  of  an  estate  or  company  or  partnership 
entitled  to  an    or  in  a  debenture  holder's  action,  inasmuch  as  he  incurs 
indemnity.      ^Yie  same  personal  liability  as  an  executor  in  carrying  on 
the  business,  is  also  entitled  to  be  indemnified  out  of  the 
estate  (z),  but  out  of  the  estate  only  and  not  by  the  parties 
to  the  action  personally  (a),  and  to  the  extent  only  that  he 
has  been  acting  on  behalf  of  the  estate  (6).    On  the  other 
hand,  a  receiver  and  manager  appointed  out  of  Court  is 
not  entitled  to  any  indemnity,  because  he  incurs  no  per- 
sonal liability,  but  is  merely  agent  for  his  principal  (c) . 
Whenever  a  receiver  and  manager  is  entitled  to  be  indem- 
nified, his  creditors  have,  by  subrogation,  the  same  right 
to  be  paid  out  of  the  estate,  as  have  the  creditors  of  an 
executor  who  carries  on  a  business. 

Order  of  pay-  The  subject  of  payment  of  debts  must  now:  be  con- 
when  estateTs  sidered.  In  paying  the  debts  it  is  important  for  the 
administered  oxecutor  to  observe  the  prescribed  order;  for  if  he  pays  a 
out  of  Court,    debt  of  lower  degree  knowing  that  a  debt  of  higher  degree 


(t)  Me  Oxley,  Hornby  v.  Oxley,  1914,  1  Ch.  604;  Re  Bast,  London 
mid  County  Banking  Co.  v.  Bust  (1914),  111  L.  T.  101. 
(«)  Re  Oxley,  supra. 

Ix)  Upton  V.  Brown  (1884),  26  Ch.  D.  588. 
(y)  Re  Hengler,  FrowAe  v.  Hengler,  1893,  1  Oh.  586. 
(z)  Burt  V.  Bull,  1895,  1  Q,  B.  276;  Strapp  v.  Bull,  1895,  2  Ch.  1. 
(a)  Boehm  v.  Goodall,  1911,  1  Ch.  155. 
(6)  Re  Dunn,  Brinklow  v.  Singleton,  1904,  1  Ch.  648. 
(c)  Owen  V.  Crank,  1895,  1  Q.  B.  265. 
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is  unpaid,  the  paymeixt  will  amount  to  an  admission  of 
assets,  and  he  will  be  personally  liable  to  pay  the  higher 
•debt. 

Where  the  estate  is  bein^'  administered  out  of  Court,  (a)  Out  of 
the  debts   should   be    paid    out   of  legal  assets   in   the  legal  assets: 
following  order: — 

(1)  Debts  due  to  the  Crown  by  record  or  specialty. 
These  must  be  paid  first  by  virtue  of  the  Crown's  preroga- 
tive (d),  even  if  they  have  been  assigned  to  a  subject  (e) . 

(2)  De.bts  to  which  priority  is  given  by  special  statutes, 
e.ff.,  the  amount  due  to  a  friendly  society  from  the  estate 
•of  its  officer  (/),  or  to  a  savings  bank  from  the  estate  of 
its  officer  (g),  and  debits  preferred  by  the  Regimental 
Debts  Act,  1893(A). 

(3)  Judgments  recovered  against  the  deceased. 
Formerly,  to  be  entitled!  to  priority  such  judgments  had, 
ly  the  Law  of  Property  Amendment  Act,  1860,  ss.  3,  4,  ' 
to  be  registered  («),  but  as  those  sections  are  now  repealed 
by  the  Land  Ohai'ges  Act,  1900  (fc),  it  would  seem  that 
«uch  judgments  have  priority  even  though  unregistered'. 
They  rank  equally  inter  se. 

(4)  Recoignizances. 

(5)  Judgments  recovered  against  the  personal  repre- 
sentatives, whether  upon  a  simple  contract  or  a 
specialty  (l).  These  rank  in  the  order  of  date,  and  never 
required  registration. 

(6)  Specialty  debts  and  debts  by  simple  contract,  in- 
cluding arrears  of  rent  (w),  and  claims  for  dilapidations 
under   the    Ecclesiastical    Dilapidiations    Act,    1871  (n). 

((f)  He  Henley  ^  Co.,  Ltd.  (1878),  9  Oh.  D.  469;  Att.-Gen.  v. 
Leonard  (1888),  38  Ch.  D.  622.    And  see  Re  Laycock,  1919, 1  Ch.  241. 

(e)  He  Churchill,  Manisty  v.  Churchill  (1888),  39  Oh.  D.  174. 

(/)  Friendly  Societies  Act,  1896  (59  &  60  Viot.  c.  25),  s.  35;  Re 
Miller,  1893,  1  Q.  B.  327;  Re  Bilbeclc,  1910,  1  K.  B.  136. 

(g)  Trustee  Savings  Banks  Act,  1863  (26  &  27  Vict.  c.  87),  s.  14. 

(A)  56  &  57  Viot.  c.  5,  s.  2. 

(j)  23  &  24  Viot.  c.  38;  Van  Gheluive  v.  Nerinckz  (1882),  21  Ch.  D. 
189 

(ft)  63  &  64  Vict.  c.  26,  s.  5. 

(0  Re  Williams  (1872),  L.  E.  15  Eq.  270. 

(m)  Shirreff  v.  Hastings  (1877),  6  Oh.  D.  610. 

(«)  34  &  3S  Vict.  0.  43;  Re  Monk,  Wayman  v.  Monk  (1887),  35 
Ch.  D.  583. 
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(b)  Out  of 

equitable 

assets. 


These  rank  equally  since  the  Administration  of  Estates 
Act,  1869  (o).  A  simple  contract  debt  due  to  the  Crown 
must  be  paid  before  a  simple  contract  debt  due  to  a  subject, 
but  it  has  been  held  that  the  Act  of  1869  has  not  made- 
it  payable  before  specialty  debts  due  to  a  subject,  so  that 
the  assets  available  for  simple  contract  and  specialty  debts 
must  be  apportioned  between  them,  and  the  Crown  must 
receive  its  simple  contract  debt  first  out  of  the  assets 
appropriated  to  the  simple  contract  creditors  {p) . 

(7)  Voluntary  bonds,  .unless  assigned  for  Value  in  the- 
deceased's  lifetime,  when  they  stand  on  the  same  footing- 
as  bonds  given  for  value  (g). 

Out  of  equitable  assets  all  the  above-mentioned  debts- 
must  be  paid  rateably,  except  apparently  that  the  first 
two  are  paid  first. 


Order  for  Where  the  estate  is  administered  in  bankruptcy,  the- 

debts  where      general  rule  is  that,  after  the  claim  of  the  legal  personal 
estate  is  ad-      representative   for  payment   of   the   proper   funeral   and 
"""wtered  in    testamentary  expenses  incurred  by  him  has  been  satisfied, 
an     p  cy.     ^j^g  assets  shall  be  applied  in  paying  the  debts  pari  passu. 
Crown    debts,  judgments    and    recognizances    having   no- 
priority  (r).     There  are,  however,  certain  debts  which  are 
preferred  and  others  which  are  deferred,  and  the  order 
for  payment  is  as  follows: — 

(1)  Debts  preferred  by  special  statutes,  viz.,  money  due- 
to  a  friendly  society  from  its  officer  (s),  or  to  a  savings 
bank  from  the  estate  of  its  officer  {t). 

(2) — (a)  All  parochial  or  other  local  rates  due  from  the- 
deceased  at  the  date  of  his  death,  and  having 
become  due  and  payable  within  twelve  months 
next  before  that  time,  and  all  assessed  taxes, 
land  tax,  property  or  income  tax  assessed  on  him 


(o)  32  &  33  Vict.  c.  46. 

{p)  Be  Bentinch,  Bentinck  v.  Bentinck,  1897,  1  Ch.  673.  But 
this  case  is  of  very  doubtful  authority  since  Re  Samson,  Sobbins  v. 
Alexander,  1906,  2  Ch.  584;  infra,  p.  225.  See  Ee  Laycock,  1919, 
1  Ch.  241. 

(g)  Payne  v.  Mortimer  (1859),  4  De  G.  &  J.  447. 

(O  Bankruptcy  Act,  1914  (4  &  5  Geo.  V.  e.  59),  ss.  33,  130,  151, 

(s)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  35. 

(0  Trustee  Savings  Banks  Act,  1863  (26  &  27  Viet.  c.  87),  s.  14.. 
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up  to  the  5th  April  next  before  his  death,  and 
not  exceeding  in  the  whole  one  year's  assess- 
ment; 

(b)  All  wages  or  salarj'   of  any  clerk  or  servant  in 

respect  of  services  rendei-©d  to  the  deceased  dur- 
ing four  months  before  his  death,  not  exceeding 
£50; 

(c)  All  wages  of  any  labourer  or  workman,  not  exceed- 

ing £25,  in  respect  of  services  rendered  to  the 
deceased  during  two  months  before  his  death; 

(d)  The  amount,  not  exceeding  in  any  individual  case 

£100,  due  in  respect  of  any  compensation  under 
the  Workmen's  Compensation  Act,  1906,  the 
liability  wherefor  accrued  before  the  date  of  his 
death,  unless  the  deceased  was  insured  against 
liability  under  the  Act,  in  which  case  his  right 
under  the  insurance  Vests  in  the  workman,  and 
there  is  no  right  of  proof  against  the  em- 
ployer's estate  unless  the  insurance  does  not  cover 
the  whole  of  the  employer's  liability  (m); 

(e)  Contributions  payable  by  the  deceased  under  the 

oSTational  Insurance  Act,  1911,  in  respect  of 
employed  contributors  or  workmen  during  the 
four  months  before  his  death. 

These  five  debts  rank  equally  between  themselves,  and, 
if  a  landlord'  has  distrained  on  any  goods  or  effects  of  the 
deceased  within  three  months  before  his  death,  the  debts 
are  a  first  charge  on  the  goods  or  effects  so  distrained  on, 
or  the  proceeds  of  sale  thereof,  the  landlord,  however, 
having  in  respect  of  any  money  paid  under  any  such 
charge  the  same  rights  of  priority  as  the  person  to  whom 
such  payment  is  made  (x) . 

(3)  All  other  debts  pari  passu,  except 

(4)  Debts  deferred  by  particular  statutes,  viz.: — 

(a)  Money  or  other  estate  of  a  wife  lent  or  entrusted 
by  her  to  her  husband  for  the  purpose  of  any 

(«)  Re  PetMok,  IUcks  #  Co.,  1915,  1  Oh.  26;  Re  Eenishaw  Iron 
Co.,  1917,  1  Oh.  199. 

(«)  Bankruptcy  Act,  1914  (4  &  5  Geo.  V._  u.  59),  ».  33.  The 
section  does  not  apply  to  administration  of  an  insolvent  estate  out  of 
Court:  Re  Laycoch,  1919,  1  Oh.  241. 
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trade  or  business  carried'  on  by  him  or  other- 
wise («/),  but  the  words  "or  otherwise"  are 
ejusdem  generis  with  trade  or  business,  and 
a  loan  for  personal  purposes  is  not  post- 
poned {z) ; 

(b)  Money  or  other  estate  lent  or  entrusted  by  a 

husband  to  his  wife  for  the  purposes  of  her 
trade  or  business  (a) ; 

(c)  Money  lent  to  the  deceased  on  a  contract  that  the 

lender  shall  receive  a  rate  of  interest  varying 
with  the  profits  of  the  deceased's  business  or 
a  share  of  the  profits  of  the  business  (&); 

(d)  Money  due  to  the  seller  of   the  goodwill  of  a 

business  in  respect  of  a  share  of  the  profits 
which  the  deceased'  when  buying  the  business 
contracted  to  pay  (&); 

(e)  A  claim  under  a  covenant  or  contract  entered'  into 

in  consideration  of  marriage  for  the  future 
settlement  of  money  or  property  in  which  the 
settlor  had  no  interest  at  the  date  of  the 
man-iage  (c) . 

All  these  five  claims  are  postponed  until  all  other  debts 
for  valuable  consideration  have  been  satisfied. 

Order  for  pay-      Where   the   estate   is   administered   in   the    Cliancery 

where°the^  **  Division,  and  is  solvent,  the  debts  are  paid  out  of  legal 

estate  is  ad-     assets  in  the  same  order  as  where  it  is  being!  administered) 

mimstered  in    by  the  executor  out  of  Court.     But,   if  the  assets  are 

Division"*"^   insufiicient  for  the  payment  of  the  deceased's  debts,  the 

order  is  the  same  as  where  the  estate  is  being  administered 

in  bankruptcy,  except    that    debts  due  to  the  Crown  by 

record  or  specialty  must  be  paid  first,  and  debts  due  to 

the  Crown  by  simple' contract  must  be  paid  before  other 

simple  contract  debts.     This  result  is  brought  about  by 

s.  10  of  the  Judicature  Act,  1875  (ti),  and  the  Court's 

interpretation  of  it. 

(y)  Bankruptcy  Act,  1914  (4  &  6  Gea.  V.  c.  59),  s.  36  (2),  replacing 
8.  3  of  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  e.  75). 
(2)  Re  Genesa,  Ex  parte  DMrict  Bank  (1886),  16  Q,.  B.  D.  700. 
(a)  Bankruptcy  Act,  1914,  s.  36  (1). 
(6)  Partnership  Act,  1890  (53  &  54  Vict.  e.  39),  s.  3. 
(c)  Bankruptcy  Act,  1914,  s.  42.     See  ante,  p.  74. 
Id)  38  &  39  Vict.  c.  77. 
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That  section  provides  that  in  the  administration  by  the  Bankruptcy 
Court  of  the  assets  of  a  person  dying  after  the  1st  Novem-  rules  imported 
her,  1875,  whose  assets  are  insufficient -for  payment  of  his  ee^t<S^- 
debts,  the  same  rules  are  to  be  observed — (1)  as  to  the  trationofan 
respective  rights  of  secured  and  unsecured  creditors,  and  insolvent 
(2)  as  to  the  debts  and  liabilities  provable,  and  (3)  as  to  ^*'*'*' 
the  valuation   of  annuities  and   future  and  contingent 
liabilities,  as  may  be  in  force  for  the  time  being  under 
the  bankruptcy  law  with  respect  to  a  bankrupt's  estate. 
The  section  applies  where  the  estate,  although  sufficient 
at  the  death  to  pay  the  debts,  is  not  sufficient  also  to  pay 
the  costs  of  the  aidministration  action  (e). 


It  was  thought  at  one  time  that  the  section  had  not  (a)  As  to  order 
introduced  into  Chancery  the  bankruptcy  order  of  pay-  for  payment 
ment  of  debts  (/),  but  it  was  afterwards  decided  by  the  "  ^^^' 
Court  of  Appeal  that  a  married  w'onian  who  has  lent 
money  to  her  husband  for  the  purpose  of  his  trade  or 
business  is  a  deferred  creditor  in  Chancery  as  well  as  in 
bankruptcy  (g),  that  the  debts  ito  which  preference  is 
given  by  the  Preferential  Payments  in  Bankruptcy  Act, 
1888  (h),  must  be  preferred  in  a  Chancery  administra- 
tion (i),  and,  finally,  in  Be  Whitaker,  WhitaJcer  v. 
Pahner  (k),  that  a  voluntary  bond  is  payable  pari  passu 
with  debts  for  value  in  Chancery  just  as  it  is  in  bank- 
ruptcy, and  is  not  postponed  as  it  used  to  be  in  Chancery. 
In  the  last-named  case  the  Court  of  Appeal  stated  that 
the  previous  decisions  in  favour  of  the  priority  of  judg- 
ments ,must  now  be  taken  as  overruled.  The  section  has 
not,  however,  taken  away  the  Ctown's  prerogative  to  issue 
process,  and  thereby  obtain  payment  of  its  debt  in 
priority  to  a  subject's  (l).  The  result  is,  as  stated  above, 
that  debts  are  paid  in  the  Chancery  administration  of  an 
insolvent  estate  in  the  same  order  as  in  bankruptcy,  except 
that  the  Crown  has  its  old  priority. 


(e)  Se  Leng,  Tarn  v.  Emmerson,  1895,  1  Ch.  652. 

(/)  See  Smith  v.  Morgan  (1880),  L.  K.  5  C.  P.  D.  337;  Jfe  Maggi 
(1882),  20  Oh.  D.  545. 

(y)  Se  Leng,  Tarn  v.  Emmerson,  1895,  1  Ch.  652. 

(Ji)  Now  repealed  and  reiplaced  by  s.  33  of  the  Bankruptcy  Act, 
1914  (4  &  5  Geo.  V.  c.  59).     See  p.  219,  supra. 

(t)  Ee  Heyivood,  1897,  2  Ch.  593. 

Ik)  1901,  i  Ch.  9. 

(0  Be  Oriental  Bank  (1884),  28  Ch.  D.  643. 
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(b)  As  (fo  As  regards  secured'  creditors,  the  old  rule  in  Chancery 
«eonred  -^^as  that  a  secured  creditor  might,  in  addition  to  his  rights 
ere    ors.         under  his  security,'  prove  against  the  general  estate  for 

the  'idhole  amount  of  his  debt,  but  not  so  as  to  receive 
more  than  the  full  amount  of  his  debt  (wi) .  But  now', 
owing  to  s.  10  of  the  Judicature  Act,  1875,  he  must  elect 
between — (1)  resting  on  his  security  and  waiting  to  be 
redeemed;  (2)  realising  liis  security  and  proving  for  the 
deficiency,  if  any;  (3)  Valuing  his  security  and  proving 
for  the  deficiency,  if  ajiy;  and  (4)  surrendering  his 
security  and  proving  for  the  vhole  amount  of  his  debt  (n) . 

(c)  As  to  debts  The  bankruptcy  rule  with  regard'  to  the  debts  and 
*rovable^and^  liabilities  provable  is  that  demand*  in  the  nature  of 
Taluationof  Unliquidated  damages  arising  otherwise  than  by  reason 
annuitieB,  &o.   of  a  contract,  promise,  or  breach  of  trust,  are  not  provable, 

and  that  a  person  haVing  notice  of  an  act  of  bankruptcy 
available  for  a  petition  againsit  the  debtor  cannot  prove 
for  any  debt  or  liability,  contracted'  by  the  bankrupt  sub- 
sequently to  the  date  of  his  so  having  notice,  but  that, 
save  as  aforesaid,  all  debts  land  liabilities,  present  or 
future,  certain  or  contingent,  are  provable,  unless  in  the 
opinion  of  the  Court  the  value  of  the  debt  or  liability  is 
incapable  of  being  fairly  estimated  (o).  These  rules  now 
apply  also  in  the  Chancery  Division  (p),  so  that  the 
deceased's  liability  under  a  coVenajit  to  pay  an  atinuity 
can  be  proved  for  (q),  although  it  may  be  payable  only 
during  life  or  widowhood  (r),  or  eVen  only  dum  casta 
fuerit  (s),  and  so  can  his  coritingent  liability  in  respect  of 
possible  future  calls  on  shares  in  a  company  held  by 
him  (t) ;  and  the  value  of  such  liabilities  must  be  estimiated 
by  the  executor  subject  to  an  appeal  to  the  Court,  which 
may  assess  the  value  itself  without  a  jury,  or  may  declare 
the  value  to  be  incapable  of  being  fairly  estimated  (m)  . 


(m)  Mason  v.  Bogg  (1837),  2  My.  &  Cr.  443. 

(«)  Williams  v.  Eopkins  (1881),  18  Oh.  D.  370;  Bankruptcy  Act, 
1914,  s.  32,  and  Sohed.  II.  rr.  10—18. 

(o)  Bankruptcy  Act,  1914,  s.  30;  Hardy  v.  Fothergill  (1888),  13 
App.  Ca.  351. 

{p)  Re  Bridges,  Hill  v.  Bridges  (1881),  17  Ch.  D.  342. 

(?)  Re  Hargreaves  (1890),  44  Ch.  D.  236. 

()•)  Re  Blakemore,  Ex  parte  Blakemore  (1877),  5  CSh.  D.  372. 

(s)  Re  Batey,  Ex  parte  Neal  (1880),  14  Oh.  D.  579. 

(j!)  Re  MoMahon,  Fuller  v.   McMahon,  1900,  1  Ch.   173. 

(u)  Bankruptcy  Act,  1914,  s.  30. 
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As  to  interest  on  debts,  the  Chancery  rule  is  to  allow  (d)  As  to 
interest  on  all  debts  from  the  date  of  the  judgment  or  interest  on 
order  for  administration  down  to  the  date  of  payment  at  ^  *' 
the  rate  of  4  per  cent.,  or,  if  they  carry  interest,  at  the 
rate  they  respectively  carry  (x).  But  the  bankruptcy  rule 
now  prevails  in  Chancery  if  the  estate  is  insolvent  (y), 
and,  therefore,  interest  after  the  date  of  the  order  for 
administration  will  only  be  allowed  if  there  is  a  surplus 
after  payment  of  all  the  debts,  and  the  rate  will  be  4  per 
cent,  in  all  cases,  whether  the  dett  carries  interest  or 
not  (z) .  It  has  been  held  that  where  an  estate  is  insolvent 
at  the  date  of  the  judgment,  but  afterwards  realises 
enough  to  pay  the  principal  of  all  the  debts,  but  not  the 
whole  of  the  interest  allowed  by  the  Chancery  rule,  it 
must  be  treated  as  insolvent,  and  the  payment  of  interest 
must  be  regulated  by  the  bankruptcy  rale  (a) . 

The  bankruptcy  rule  that,  where  there  have  been  mutual  (e)  As  to 
credits,  mutual  debts  or  other  mutual  dealings  between  ^^•'•o^f- 
the  debtor  and  any  creditor  proving,  the  sum  due  from  the 
one  party  is  to  be  set  off  against  any  sum  due  from  the 
other  party,  and  only  the  balance  of  the  account  is  to  be 
claimed  or  paid  on  either  side  respectively,  applies  equally 
in  a  Chancery  administration  (&)'. 

On  the  other  hand,  s.  10  of  the  Judicature  Act,  1875,  Bankruptcy 
has  not  imported  into  a  Chancery  administration  of  an  rules  which 
insolvent  estate  those  rules  of  bankruptcy  which  go  merely  ported  into' 
to  swell  the  assets  to  be  administered  by  taking  property,  Chancery, 
vested  in  another  person  and  treating  it  as  part  of  the  (a)  The  rules 
deceased's  estate.     The  only  property  to  be  administered  which  swell 
is  the  property  which  was  the  deceased's  at  his  death. 
Thus,  the  rules  as  to  reputed  ownership  (c),  as  to  the 
avoidance  of  voluntary  settlements  (d),  as  to  the  avoidance 

(«)  E.  S.  C,  Ord.  LV.  rr.  62,  63. 

(y)  Me  Summers  (1879),  13  Ch.  D.  136;  Be  TalboU,  King  v. 
Chick  (1888),  39  Oh.  D.  567. 

(«)  Bankruptcy  Act,  1914,  s.  33  (8). 

(«)  Me  Whitaker,  Whitaker  v.  Palmer,  1904,  1  Ch.  299,  not  follow- 
ing Re  Henley  (1896),  75  I>.  T.  307. 

(6)  Bankruptcy  Act,  1914,  ».  31;  Mersey  Steel  Co.  v.  Naylor 
(1884),  9  App.  Ca.  434. 

(c)  Bankruptcy  Act,  1914,  a.  38;  Gorringe  v.  Irtvell  India-rubber 
Works  (1886),  34  Ch.  D.  128. 

((Z)  Bankruptcy  Act,  1914,  :,.  42;  Re  Gould  (1887),  19  Q.  B.  J).  02. 
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of  executions  and  attachments  not  completed  before  the 
date  of  the  receiving  order  (e),  and  as  to  the  avoidance  of 
a  fraudulent  preference  (/),  have  not  been  imported  inta 
a  Chancery  administration.  Nor,  in  fact,  do  thej  apply 
even  if  the  estate  is  being  adminietered  in  bankruptcy 
after  the  debtor's  death  {g) . 

(b)  Limitation  In  bankruptcy  a  landlord  who  distrains  after  the  com- 
°f  '^f  ^°j?'^  mencement  of  the  bankruptcy  is  not  allowed  to  keep  mtore 
tress.  than  six  months'  rent  accrued  due  before  the  date  of  the 

adjudication,  and  this  rule  applies  where  the  tenant's 
estate  is  being  administered  in  bankruptcy  after  his 
death  (h),  but  it  has  no  application  to  a  Chancery  adminis- 
tration (i),  so  that  the  landlord]  is  entitled  to  levy  a  distress 
even  after  an  order  for  administration  has  been  made  in 
the  Chancery  Division,  and  to  recover  in  this  way  any  rent 
which  accrued  due  within  the  preceding  six  years  (k),  or, 
if  the  holding  is  an  agricultural  one,  within  the  preceding 
year  (I).  But  if  he  distrains  after  the  tenant's  death,  or 
within  the  three  months  next  before  the  death,  he  will 
have  to  pay  out  the  debts  preferred  by  s.  33  of  the  Bank- 
ruptcy Act,  1914,  whether  the  estai,te  is  being  adminis- 
tered in  bankruptcy  or  in  Chancery  (m) . 

Executor's  As  among  creditors  in  equal  degree,  an  executor  has 

right  of  a,  right  to  prefer  one  to  another.    He  may  pay,  one  in  full 

pre  erenoe.  ^^^  ^^  legal  assets,  although  the  payment  leaves  nothing 
for  the  others.  Thus,  he  may  pay  one  simple  contract 
creditor  before  another  simple  contract  creditor,  one 
specialty  creditor  before  another  specialty  creditor,  and, 
since  the  Administration  of  Estates  Act,  1869,  a  simple 
contract  creditor  before  a  specialty  creditor,  for  the  twio 


(a)  Bankruptcy  Act,  1914,  s.  40;  Pratt  v.  Inman  (1889),  43 
Ch.  D.  175;  Me  National  United  Investment  Corporation,  1901, 
1  Cai.  950. 

(f)  Bankruptcy  Act,  1914,  s.  44;  Se  Gould,  supra;  Re  Magffi 
(1882),  20  Oh.  D.  545,  at  p.  550. 

(jr)  Re  Gould,  supra;  Easluok  v.  Clark,  1899,  1  Q.  B.  699. 

(A)  Bankruptcy  Act,  1914,  ss.  35,  130. 

(0  Re  Fryman,  Fryman  v.  Fryman  (1888),  38  Ch.  D.  468. 

Ik)  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  IV.  o.  27), 
B.  42. 

(l^  Agricultural  Holdings  Act,  1908  (8  Edw.  VII.  c.  2»),  b.  28. 

(m)  Ante,  p.  219;  Re 'Heywood,  1897,  2  Ch.  593. 
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are  placed  on  an  equal  footing  by  that  Act  (n) .  This 
right  can  be  exercised  also  by  an  administrator,  unless  he 
obtains  administration  as  a  creditor,  in  which  case  the 
terms  of  his  administration  bond'  prevent  him  from  pre- 
ferring one  creditor  to  another.  The  right  comes  to  an 
end  the  moment  an  order  is  made  for  administration  by 
the  Court,  whether  in  Chancery  or  bankruptcy,  or  a 
receiver  is  appointed.  But  the  mere  issue  of  a  writ  or 
originating  summons  asking  for  administration  does  not 
prevent  the  executor  from  preferring  one  creditor  to 
another  (o),  nor  does  an  order  for  on  account  under 
Order  XV.  r.  1  of  the  Rules  of  the  Supreme  Court  (p), 
nor  will* the  Court  appoint  a  receiver  simply  to  stop  the 
exercise  of  the  right  {q) .  And  the  issue  of  a  common 
law  writ  for  his  debt  by  one  creditor  will  not  prevent 
the  executor  from  paying  another  creditor  in  equal  degree 
at  any  time  before  judgment  (r),  but  he  could  not  make 
the  payment  after  judgment,  for  the  creditors  would  no 
longer  be  in  equal  degree.  If  the  exeeutor  himself 
advances  money  to  the  estate  for  the  purpose  of  paying 
the  debts,  looking  to  the  estate  to  repay  him  at  some 
future  time,  he  is  entitled  to  prefer  one  creditor  to  another, 
and  to  be  allowed  the  amounts  so  paid  by  him  in  full 
when  assets  fall  in  (s) . 

Very  similar   to   the    executor's   right   to   prefer   oae  Retainer  by 
creditor  to  another  ia  his  right  of  retainer,  i.e.,  his  right  executor.   Its 
to  pay  his  own  debt  in  fuU.  out  of  legal  assets  in  pre-  °"^''' 
ference  to  other  creditors  of  equal  degree  with  himself. 
Just  as  he  may,  among  creditors  in  equal  degree,  prefer 
one  to  another,  so  he   may  prefer  himself  to  another 
creditor   in   equal   degree  (f).     The  right  has  also  been 
based  on  his  inability  to  sue  himself.    If  he  had  no  right 
to  retain,  any  other  creditor  could,  by  obtaining  judg- 
ment for  his  debt,  gain  priority  over  the  executor  (m). 

(»i)  32  &  33  Vict.  0.  46;  Be  Samson,  Robbins  v.  Alexander,  190u, 
2  Ch.  584. 

(o)  Re  Radcliffe  (1878),  7  Ch.  D.  733. 

Ip)  Re  Barrett,  Whitaker  v.  Barrett  (1889),  43  Ch.  D.  70. 

(?)  Re  Wells,  Molony  v.  Brooke  (1890),  45  Oh.  D.  569,  at  p.  574. 

(r)  T'ibart  v.  Coles  (1890),  24  Q.  B.  D.  364. 

(«)  Re  Jones,  Peak  v.  Jones,  1914,  1  Ch.  742. 

{t)  Talbot  V.  Frere  (1878),  9  Ch.  D.  568,  at  p.  570. 

(«)  Re  Compton,  Norton  v.  Compton  (1885),  30  Oh.  D.  15,  at  p.  19. 
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Only  out  of 
legal  assets. 


Whatever  the  origin  of  the  right  of  retainer,  it  is  not 
favoured  by  the  Courts,  and  extends  only  to  legal  assets, 
and  not  to  equitable  (v).  Whether  realty  is  made  legal 
assets  or  not  by  the  Land  Transfer  Act,  1897  (x),  it  has 
been  held  that  an  executor  has  no  right  to  retain  his 
debt  put  of  realty  or  the  proceeds  of  sale  of  realty,  for 
s.  2  (3)  of  the  Act  expressly  provides  that  nothing  in  the 
Act  is  to  alter  or  affect  the  order  in  Avhich  real  and 
personal  assets  respectively  are  applicable  towards  the 
payment  of  debts  (j/). 


Only  against 
creditors  in 
equal  degree, 
and  not  to 
prejudice  of 
co-executor. 


Another  limitation  on  the  right  is  that  it  can  only  be 
exercised  against  creditors  in  equal  degree  with  the 
executor  (z),  so  that,  if  a  creditor  obtains  judgment  for 
his  debt  against  the  executor,  the  executor  cannot  retain 
against  that  creditor  (a) .  When  sued,  therefore,  the 
executor  should  set  up  his  right  of  retainer,  or  plead  plene 
adminiitravit,  giving  the  retainer  in  evidence  in  support 
of  the  plea;  "the  creditor's  judgment  -will  then  be  limited 
to  assets  quand-o  aeciderint  (a) .  It  was  held  in  Wilson 
v.  Coxwell(b)  that,  in  spite  of  the  Administration  of 
Estates  Act,  1869  (c),  having  placed  simple  contract 
creditors  on  a  level  with  specialty  creditors,  an  executor 
cannot  retain  his  simple  contract  debt  to  the  prejudice  of 
a  specialty  creditor,  but  that  the  assets  available  for  pay- 
ment of  simple  contract  and  specialty  creditors  must  be 
apportioned  between  the  two  classes  of  creditors,  and  the 
executor  can  pay  himself  first  out  of  the  assets  available 
for  the  simple  contract  creditors.  Since  that  decision, 
the  Court  of  Appeal  kas  decided,  in  Re  Swnson,  Robbins 
V.  Alexander  (d),  that  an  executor  can  prefer  a  simple 
oontract  debt  to  a  specialty,  and  it  would  seem  to  follow 
that  he  can  similarly  prefer  himself;  but  the  Court  of 
Appeal  was  most  careful  to  leave  the  point  open,  and, 


(v)  Se  Poole,  Thompson  v.  Bennett  (1877),  6  Ch.  D.  739;  Re 
Baker,  Nichols  v.  Baker  (1890),  44  Ch.  D.  262,  at  p.  270. 

(x)  60  &  61  Viet.  c.  65.     See  ante,  p.  206. 

(y)  Se  Williams,  Holder  v.  Williams,  1904, 1  Ch.  62. 

(z)  lie  Mubback,  International  Marine  Hydropathic  Co.  t.  Hatoes 
(1885),  29  Oh.  D.  934. 

(a)  Se  Marvin,  Crawter  v.  Marvin,  1905,  2  C3i.  490. 

(6)  (1883),  23  Ch.  D.  764;  followed  in  Se  Jon-es,  Calvar  v.  taxion 
(1885),  31  Oh.  D.  440. 

(c)  32  &  33  A^iot.  c.  '46. 

id^)  1906,  2  Ch.  584. 
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therefore,  in  a  subsequent  case  of  Be  Jemies  (e), 
Nevillej  J.,  felt  bound,  contrary  to  his  own  judgment,  to 
follow  Wilson  V.  CoxweM.  In  Re  Karris  (f),  however, 
Sargant,  J.,  decided  that  an  executor  can  now  retain  a 
simple  contract  debt  as  against  a  specialty,  and  there  is 
little  doubt  that,  when  the  point  comes  before  the  Court 
of  Appeal,  Wilson  V.  Coanoett  wiU  be  overruled.  An 
executor,  who  has  retained  his  own  debt  at  a  time  when 
he  had  no  notice  of  a  debt  of  higher  degree,  will  not  be 
compelled  to  refund  on  the  latter  debt  coming  to  light, 
unless  he  paid  himself  with  undue  haste  (g),  for  he  would 
not  be  personally  liable  to  pay  a  debt  of  higher  degree 
if  he  had  paidi  a  lower  debt  without  notice  of  the 
higher .(i^).  An  executor  cannot  retain  to  the  prejudice 
of  his  co-executor  (i) . 

•The  right  of  retainer  extends  to  equitable  as  well  as  what  debts 
to  legal  debts  (fc),  to  debts  owed  to  an  executor  jointly  may  te 
with  another  person  (l),  to  statute-barred  debts  (m),  but  ™**'°^- 
not  to  debts  which  were  never  enforceable  owing  to  the 
absBnce  of  the  written  evidence  required  by  the  Statute 
of  Frauds  (re),  and  to  debts  owed  to  an  executor  as  trustee 
for  others  (o),  eVen  if  he  is  not  the  sole  trustee  (p) .  Where 
he  is  a  trustee  of  the  debt  he  can  be  compelled  by  any 
cestui  que  trust  to  CKercise  his  right  of  retainer  (q),  but 
not  if  he  is  free  to  decline  the  trust  and  has,  in  fact,  done 
so.  For  instance,  if  A.  appoints  B.  executor  and  trustee 
of  his  will,  and  B.  commits  a  breach  of  trust  whereby 
a  loss  is  occasioned  to  the  trust  estate,  and  B.  by  his  will 
appoints  C  his  executor,  O.  is  at  liberty  to  decline  to 
accept  the  trust  of  A.'s  will,  though  he  could  not,  if  he 
proved  B.'s  will,  refuse  to  act  as  A.'s  executor,  and,  if  he 
does,  in  fact,  decline  to  act  as  trustee,  the  beBeficiaries 

(e)  (1909),  53  Sol.  Jo.  376. 
(/)  1914,  2  C*.  395. 

(g^  Re  FUidyer,  Wincrfield  v.  ErsUne,  1898,  2  Ch.  562. 
(A)  Harman  v.  Harman  (1685),  2  Show.  492. 

(f)  Chapman  v.  Turner  (1738),  11  Vin.  Abr.  72. 

(A)  Me  MorrU,  Morris  v.  Morris  (1874),  L.  E.  10  Ch.  App.  68. 

(i)  Crowder  v.  Stewart  (1880),  16  Ch.  D.  368. 

(««)  StahUehmidt  v.  Lett  (1853),  1  Sm.  &  G.  41S. 

(»)  Re  Routuon,  Field  v.  White  (1885),  29  Ch.  D.  358. 

(o)  Sander  v.  Healhfield  (1874),  L.  B.  19  Bq.  21. 

(p)  Re  Buhhach,  International  Marine  Mydropathic  Co.  v.  Hawm 
<1885),  29  Ch.  D.  934.  And  see  Re  Harris,  Davis  v.  Harris,  1914,  2 
Ch.  396. 

(q^  Sander  v.  Heathfleld,  supra. 

15  (2) 
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under  A.'s  will  could  not  compel  him  to  retain  out  of 
B.'s  estate  in  respect  of  the  breach  of  trust  committed 
by  B.  (r).  Not  only  can  an  executor  retain  a  debt  owed 
to  him  as  trustee,  but  he  can  retain  a  debt  owed  to  a 
trustee  for  him  (s),  provided  his  beneficial  interest  in  the 
debt  is  absolute  and  not  merely  partial  (f).  But  if  he 
is  an  undischarged  bankrupt  he  cannot  retain,  for  the 
debt  is  due  to  the  trustee  in  bankruptcy  for  the  benefit  of 
the  creditors,  and  the  trustee  could  maintain  an  action 
for  it  (m)  .  No  retainer  is  allowed  in  respect  of  a  con- 
tingent liability,  so  that  an  executor  to  whom  the  testator 
has  covenanted  to  pay  an  annuity,  cannot  retain  in 
respect  of  future  payments  (a;),  nor  can  he  retain  if  he  is 
a  surety  for  the  testator's  debt,  and  has  not  yet  paid 
the  debt  (y) ;  and  a  claim  for  unliquidated  damages  gives 
no  right  of  retainer  (z),  unless  the  damages  can  be 
measured  with  certainty  (a) . 

Who  may  iThough  usually  spoken  of  as  the  executor's  right  of 

^ht'ol     ^     retainer,  the  right  can  be  exercised  also  by  an  adminis- 
retainer,  trator,  Unless  he  is  prevented  by  his  bond  from  retaining. 

An  administrator  who  obtains  his  grant  of  administration 
otherwise  than  as  a  creditor,  e.g.,  as  next  of  kin,  can 
always  retain,  but  it  is  the  practice  now,  when  a  grant 
is  made  to  a  creditor  as  such,  to  insert  in  the  bond  an 
undertaking  on  his  part  to  pay  the  debts  rateably,  not 
preferring  himself,  and  this  will  prevent  him  from  retain- 
ing. In  the  old  form  of  bond  he  undertook  to  pay  the 
debts  rateably,  not  unduly  preferring  himself,  and  this 
was  held  to  be  ineffectual  to  prevent  retainer,  for  he  could 
not  be  said  to  be  guilty  of  undue  preference  if  he  merely 
exercised  a  legal  right  (6).  If  an  executor  dies  without 
retaining,  his  executor  can  exercise  the  right  if  he 
represents  the  original  testator,  but  the  executor's  adminis- 

(r)  Re  Ridley,  Ridley  v.  Ridley,  1904,  2  Ch.  774;  Re  Bennett^ 
Ward  V.  Bennett,  1906,  1  Ch.  216.  And  see  Re  Fwnnell  (1912),  107 
L.  T.  145. 

(s)  FranJcs  v.  Cooper  (1799),  4  Ves.  763;  Loomes  v.  Stotherd 
(1823),  1  S.  &  S.  458. 

(0  Ra  Ilayward,  Tweedie  v.  Kayward,  1901,  1  Ch.  221;  Re 
Sutherland,  Sueheis  of  Miohell  v.  Cowntess  Bubna,  1914,  2  Ch.  78ft. 

(«)  Wilson  V.  Wilson,  1911,  1  K.  B.  327. 

(x)  Re  Beeman,  1896,  1  Ch.  48. 

(y)  Re  Beavan,  1913,  2  Ch.  595. 

(x)  Re  Complon,  Norton  v.  Compton  (1885),  30  Ob..  D.  16. 

(a)  Loane  v.  Casey  (1774),  2  W.  Bl.  965. 

(6)  Bavies  v.  Parry,  1899,  1  Ch.  602;  Re  Belham,  1901,  2  Oh.  52. 
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trator,  or  an  administrator's  execu,tor,  could  not  do  so, 
for  he  is  not  the  representative  of  the  original  deceased  (c) . 

The  right  of  retainer  is  not  lost  by  an  order  for  How  the  right 
administration  in  Chancery  (d),  even  if  the  assets  are  paid  of  retainer 
into  Court  to  the  credit  of  the  action  (e).  Sect.  10  of  ^7^^°^- 
the  Judicature  Act,  1875  (/),  has  not  interfered  with 
lietainer;  and  it  has  been  held  that  a  widow  who  is 
executrix  or  administratrix  of  her  husband's  estate,  can 
retain  a  debt  lent  to  him  for  the  purposes  of  his  trade  or 
businese,  even  if  his  estate  is  insolvent  and  is  being 
administered  in  the  Chancery  Division,  although,  had  she 
not  been  his  representative,  she  would  have  been  a  deferred 
creditor  (g).  The  appointment,  however,  of  a  receiver  or 
an  order  for  administration  in  bankruptcy  will  prevent 
retainer  out  of  any  assets  which  may  not  yet  have  been 
got  in  by  the  executor,  for  after  the  appointment  or  the 
order  the  assets  will  be  got  in  by  the  receiver  or  official 
receiver,  and  will  not  pass  through  the  executor's  handfe, 
and  without  possession  there  can  be  no  retainer  (h) .  But 
a  receiver  will  not  be  appointed,  or  a  transfer  into  bank- 
ruptcy ordered,  simply  for  the  purpose  of  preventing 
retainer  (i) ;  and  the  appointment  of  a  receiver  or  an  order 
for  bankruptcy  administration  does  not  prevent  the 
executor  from  retaining  out  of  any  assets  in  his  posses- 
sion, and,  if  he  pays  over  the  assets  to  the  receiver  or 
official  receiver  in  ignorance  of  his  right,  he  can  claim 
to  be  paid  his  debt  in  full  out  of  the  assets  paid  over  (fc) . 

If  the  assets  are  of  less  value  than  the  debt  they  may  Retainer  may 
be   retained   in   specie;    it   is  not   necessary   to   realise  heinapeeie. 
them  (T). 


(c)  See  He  Compton,  Norton  v.  Compton  (1885),  30  Ch.  D.  15. 

(d)  Gampbell  v.  Campbell  (1880),  16  Oh.  D.  198. 

(e)  Mchmond  v.  White  (1879),  12  Ch.  D.  361. 
(/)  38  &  39  Viot.  0.  77. 

\g)  Se  Ambler,  Woodhead  v.  Ambler,  1905,  1  Ch.  697;  Re  May, 
Crawford  v.  May  (1890),  45  Oh.  D.  499. 

(Ji)  Re  Harrison,  Latimer  v.  Harrison  (1886),  32  Ch.  D.  396; 
Re  Rhoadex,  1899,  2  Q.  B.  347;  Pulman  v.  Meadoti>s,  1901,  1  Oh. 
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(i)  Re  Weils,  Molony  v.  Brooke  (1890),  45  Oh.  D.  569;  Re  Raker, 
NiehoU  V.  Baker  (1890),  40  Oh.  D.  262. 

(A)  Re  Harrison,  supra;  Re  Rhoades,  supra. 

(I)  Re  Gilbert,  1898,  1  Q.  B.  282. 
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Executor's 
right  to  paj- 
statute-barred 
debts. 


There  is  nothing'  to  prevent  an  executor  or  adminis- 
trator from  paying  a  statute-barred  debt,  so  long  as  the 
estate  is  being  administered  out  of  Court,  provided  that 
the  statute  has  only  barred  the  remedy  for  the  recovery 
of  the  debt,  and  has  not  extinguished  the  debt  itself  (o), 
and  he  may  do  so  even  though  the  personal  estate  is  in- 
sufficient for  the  payment  of  the  other  debts  (p) .,  But 
he  may  not  pay  a  debt  for  which  no  action  could  ever 
haVe  been  maintained,  as,  for  instance,  money  duo  under 
an  unwritten  contract  made  in  consideration  of  mar- 
riage (q) ;  nor  may  he  pay  a  statute-barred  debt  after 
the  Court  has  declared  that  it  is  statute-barred  (r) .  After 
an  order  or  judg'ment  for  administration,  the  executor  may 
no  longer  voluntarily  pay  a  statute-barred  debt,  the  other 
creditors  or  any  one  interested  in  the  estate  being  entitled 
to  object  to  its  payment,  unless  the  debt  in  quest-ion  is 
the  debt  of  the  plaintiff  in  the  administration  action  (s) ; 
and  even  though  no  order  for  administration  has  been 
pronounced,  any  one  interested  in  the  estate  may  object 
to  the  payment  if  an  originating  summons  for  the  Court's 
directions  has  been  issued  under  Order  LV.  r.  3  (i).  The 
Court  may,  however,  allow  the  executor  to  pay  a  statute- 
barred  debt  if  no  person  interested  in  the  estate  objects. 


Creditor's 
right  to 
follow  assets. 


If  an  executor  distributes  the  estate  among  the  bene- 
ficiaries without  discharging  all  the  debts  and  liabilities, 
any  person  who  has  a  claim  against  the  estate  is  entitled 
to  "  follow  the  assets,"  that  is,  he  may  sue  any  beneficiary, 
and  claim  payment  from  him  to  the  extent  of  the  assets 
received  by  him  (m)  .  But  this  right  of  following  the 
assets  is  a  purely  equitable  right,  and  the  Court  will  not 
allow  it  to  be  exercised  if  the  conduct  of  the  creditor  would 


(o)  Sanders  v.  Sanders  (1881),  19  Oh.  D.  373.  The  Limitation 
Act,  1623  (21  Jac.  I.  o.  16)  (simple  contract  debts),  and  the  Civil 
Procedure  Act,  1833  (3  &  4  Will.  IV.  i;.  42)  (specialty  debts),  only 
bar  the  remedy,  but  the  Real  Property  Limitation  Acts,  1833  and 
1874  (3  &  4  WUl.  IV.  o.  27,  and  37  &  38  Vict.  o.  57)  (debts  ohargod 
on  land),  extinguish  the  debt  altogether. 

(p)  Zowis  V.  B'umney  (1867),  L.  E.  4  Eq.  451. 

(?)  Se  Sotoman,  Field  v.  White  (1885),  29  Oh.  D.  358. 

(r)  Midgley  v.  Midgley,  1893,  3  Oh.  282. 

(s)  Bnggs  v.  Wilson  (1854),  5  De  G.  M.  &  G,.  12,  21 ;  Ueodie  v. 
Bannister  (1859),  4  Drew.  432. 

(t)  Re  WenJiam,  Hunt  v.  Wenham,  1892,  3  Ch.  59. 

(«)  Munter'y.  Young  (1879),  4  Exch.  Div.  256. 
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render  its  exercise  inequitable  (z) .    Mere  delay,  however, 
does  not  deprive  a  creditor  of  the  right  (y) . 

An  unpaid  creditor  has  also  a  right  to  sue  the  executor  Creditor's 
and  enforce  payment  of  the  debt  against  him  to  the  extent  "ght  against 
of  the  assets  which  he   has  distributed,   unless  he  has  artribution*" 
administered  the  estate  under  the  Court's  direction,  or  of  the  assets, 
has  taken  advantage  of  s.  29   of   the   Law  of   Property 
Amendment  Act,  1859  (0).     That  section   provides  that 
an  executor  or  administrator  who,  before  distributing  the 
assets,  has  given  such  notices  for  creditors  and  others  (a) 
to  send  in  their  claims,  as  the  Court  would  have  given  in 
an  administration  action  (6),  and  has  paid  all  the  debts  of 
which  he  has  had  notice,  is  not  to  be  liable  for  the  assets 
so  distributed  to  any  person  of  whose  claim  he  had  not 
then  notice.     But  this  does  not  prejudice  the  rights  of 
such  a  person  to  follow  the  assets  into  the  hands  of  the 
beneficiaries. 


The  section  just  referred  to  only  protects  the  executor  Exeeutor's^ 
against  claims  of  which  he  has  no  notice.     It  does  not  position  with, 
enable  him  to  distribute  the  estate  without  providing  for  f„f„^^  *° 
future  or  contingent  liabilities  of  which  he  knows.    For  oontingent 
instance,  if  a  lease  forms  part  of  the  estate,  the  executor  liabilities, 
will,  in  spite  of  any  advertisement,  still  be  liable  to  the 
lessor  in  respect  of  the  covenants  contained  in  the  lease  to 
the  extent  of  the  assets  which  he  has  distributed.     To 
enable  him  to  escape  tMs  liability,  s.  27  of  the  Law  of 
Property  Amendment  Act,  1859  (c),  has  provided  that  if 
he  satisfies  all  the  liabilities  under  the  lease  up  to  date, 
and  sets  aside  a  sufiicient  fund  to  answer  any  future  claim  , 

in  respect  of  any  fixed  sum  to  be  laid  out  on  the  premises, 
and  assigns  the  lease  to  a  purchaser,  he  may  distribute  the 
estate  among  the  parties  entitled  without  being  personally 
liable  for  any  subsequent  claim  under  the  lease;  but  the  j 

(x)  Slake  v.  Gale  (1886),  32  O.  D.  671. 
M  Re  Eustace,  Lee  v.  McMillan,  1912,  1  Ch.  561. 
(z)  22  &  23  Vict.  0.  35. 

(a)  This  includes  next  of  kin:  Newton,  v.  Sherry  (1876),  1  O.  P.  D. 
248. 

(6)  See  Re  Bracken,  Boughty  v.  Tcmmson  (1889),  43  Ch.  D.  1. 
(c)  22  &  23  Vict.  0.  35. 


232 


THE  PRINCIPLES  OF  EQUITY. 


lessor  may  follow  the  assets  into  the  hands  of  the  bene- 
ficiaries. "  Purchaser  "  in  this  section  is  used  in  its  popu- 
lar sense  of  a  person  who  gives  value  for  a  thing  of  value, 
and  does  not,  therefore,  include  a  person  who  is  paid  money 
by  the  executor  to  take  an  assignment  of  the  lease  (d) . 
If  it  is  impossible  to  sell  the  lease,  and  no  sufficient 
indemnity  can  be  obtained  from  the  beneficiaries,  the 
executor  should  retain  sufficient  assets  to  meet  the  lia- 
bilities under  it,  or  should  distribute  the  estate  only  under 
the  direction  of  the  Court  in  an  adbiinistration  action. 
And  he  should  pursue  the  same  course  if  he  knows  of  any 
other  future  or  contingent  liabilities.  It  is  not  the  prac- 
tice of  the  Court  nowadays  to  ordter  the  retention  of  any 
assets  to  meet  such  liabilities,  for  such  an  order  is  unneces- 
sary to  protect  the  executor  who  is  fully  protected  by 
distributing  under  the  Court's  direction  in  an  administra- 
tion action,  and  the  lessor  or  other  contingent  claimant 
has  no  right  to  require  an  appropriation  of  a^ets  to  meet 
his  claim  (e). 


Executor's 
right  to 
compel  'bene- 
ficiaries to 
refund. 


When  an  executor,  after  distributing  the  assets,  is  com- 
pelled to  discharge  a  debt  or  liability  of  the  estate,  he  has 
a  right  to  call  upon  the  beneficiaries  to  refund  the  amount 
of  the  assets  received  by  them,  or  sufficient  to  indemnify 
him,  if,  at  the  time  of  distribution,  he  had  no  notice  of 
the  debt,  or  in  the  case  of  a  contingent  liability,  even 
if  he  had  notice;  but  he  has  no  such  right  if  he  distributed 
the  assets  with  knowledge  of  the  debt,  and  the  right  only 
extends  to  the  recovery  of  the  amount  received  by  the 
beneficiaries,  and  not  to  interest  on  it  (/) . 


Order  of 
liability  to 
debts  of  the 
different 
properties  of 
the  deceased. 


In  connection  with  the  payment  of  the  debts  of  a  de- 
ceased person,  it  is  necessary  to  consider  the  order  in  which 
the  various  properties  of  the  deceased  ought  to  be  resorted 
to  by  the  personal  representative  for  such  payment.  In 
the  absence  of  any  contrary  intention  expressed  by  the 


(rf)  Se  Lawley,  Jaokaon  v.  Leighton,  1911,  2  Ch^  530. 

(e)  Re  King,  Mellor  v.  South  Australia^  1907,  1  Ch.  72;  He  yixon. 
1904,  1  Ch.  638.     For  form  of  order,  see  Se  Sales,  1920,  W.  N.  54. 

(/;  Jervit  V.  Wolferslan  (1874),  L.  R.  18  Eq.  18;  Whittalcev  y. 
Kershaw  (1890),  45  Ch.  D.  320. 
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deceased  in  his  will,  the  different  properties  of  the  de- 
ceased ought  to  be  resorted  to  in  the  following  order:  — 

(1)  The  general  personal  estate,  not  bequeathed  at  all 

or  bequeathed  by, way  of  residue  only,  including 
personalty  subject  to  a  general  power  of  appoint- 
ment which  is  exercised  merely  by  a  general 
gift  of  residue  {g) ; 

(2)  Real  estate  devised  upon  trust  to  pay  debts; 

(3)  Eeal  estate  descended; 

(4)  Eeal  estate  devised,  whether  specifically  or  by  way 

of  residue,  and  charged  with  the  payment  of 
debts; 

(5)  General   pecuniary   legacies,   including    annuities 

and  demonstrative  legacies  which  have  become 
general; 

(6)  Specific  legacies,  demonstrative  legacies  which  have 

remained  demonstrative,  and  real  e;tate  devised, 
■whether  specifically  or  by  way  of  residue,  and 
not  charged  with  debts; 

(7)  Personalty  or  realty  subject  to  a  general  power  of 

appointment,  if  and  so  fiar  as  the  power  has  been 
specifically  exercised  by.  the  will  of  the  deceased; 
and 

(8)  Paraphernalia  of  widow,  if  they  can  now  exist  (A). 

This  order,  however,  being  based  on  the  presumed  in-  Order  gives 
tention  of  the  deceased,  gives  way  to  a  contrary  intention  '^^y  t°  * 
expressed  by  him  in  his  will  (if  any),  and  is  not  in  any  ^"entira  and 
way  binding  on  the  creditors,  who  may  enforce  their  is  not  binding 
claims  against  any  property  which  is  liable  for  payment  °"  creditors. 
of  the  debts,  although  there  may  be  property  higher  up 
on  the  list  still  untouched.     In  that  event  a  case  for 
marshalling  the  assets  will  arise  (i) . 


The  order  has  not  been  altered  or  affected  by  the  Land  Order  not 

Transfer  Act,  1897  (Tc) .  affected  by 

^    '  Land  Trans- 
fer  Act,  1897. 

(§'■)   Williams  v.  Williams,  1900,  1  CSi.  152. 

(A)  Sea  Masson  v.  De  Fries,  1909,  2  K.  B.  831.     See  post,  p.  383. 

(»■)  Sea  post,  p.  261. 

(A)  Sect.  2  (3);  Re  Jones,  Elgood  v.  Kinderley,  1902,  1  Ch.  92; 
Re  BetU,  Doughty  v.  Walker,  1907,  2  Ch.  149;  Re  Balls,  1909^ 
I  Ch.  791. 
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(1)  The 
general  per- 
sonal estate 
primarily 
liable. 


The  general  personal  estate  is  primarily  liable,  unless 
it  is  exempted  by  express  words  or  necessary  implica- 
tion (l) ;  and  this  liability  extends  not  only  to  debts,  but 
also  to  the  funeral  expenses  and  the  general  costs  of  ad- 
ministration, and  even  to  damages  for  breach  of  a  covenaint 
entered  into  by  the  deceased  on  granting  a  lease  when 
the  covenant  is  merely  preparatory  to  the  relation  of  land- 
lord and  tenant,  e.g.,  a  covenant  to  lay  down  pasture 
within  a  year  after  granting  the  lease.  If,  however,  the 
covenant  is  incident  to  the  relation  of  landlord  and  tenant, 
e.g.,  a.  covenant  to  repair,  the  liability  to  perforin  it  would 
fall  primarily  upon  the  devisee  or  heir  in  whom  the 
reversion  vests  {m). 


What  is 

sufficient  to 
exonerate  the 
general 
per  sonalty. 


To  exonerate  the  general  personalty  from  its  primary 
liability,  it  is  not  sufficient  for  the  testator  to  charge  the 
debts  upon  the  real  estate,  or  even  to  devise  the  realty 
upon  trust  to  pay  the  debts;  it  is  necessary  for  him  to 
show  an  intention  to  exonerate  the  personalty  (re) .  Where, 
however,  he  appropriates  a  specific  part  of  the  personalty 
for  the  payment  of  his  debts,  and  also  disposes  of  his 
general  residuary  personalty,  thS  pajt  so  appropriated  will 
be  primarily  liable  to  the  payment  of  the  debts,  in 
exoneration  of  the  general  residuary  personalty;  althoug'h, 
if  the  gift  of  the  exonerated  residue  lapses  wholly  or  in 
part,  the  exoneration  will  cease  to  the  extent  of  the  lapse, 
because  the  testator  only  intended  to  exonerate  the  pro- 
perty for  the  benefit  of  the  residuary  legatee,  and  not  of- 
the  next  of  kin  (o). 


G-eneral 
personalty 
used  to  be 
primarily 
liable  for 
mortgage 
debts ; 


The  primary  liability  of  the  general  personal  estate  to 
pay  the  debts  used  to  extend  even  to  mortgiage  debts, 
so  that  the  devisee,  legatee,  or  heir  who  became  entitled 
to  the  mortgaged  property  on  the  death  of  the  owner 
could  call  upon  the  executor  or  administrator  to  dischajge 
the  mortgage  out  of  the  general  personal  estate,  unless  the 
mortgaged  property  was  expressly  devised  or  bequeathed 


(I)  Ancaster  v.  Mayer  (1783),  1  Bro.  Oh.  453;  Trott  v.  Buchanan 
(1884),  28  Oh.  D.  446. 

(m)  Bacles  v.  Mills,  1898,  A.  O.  360;  He  Eughes,  Ellis  v.  Hughes, 
1913,  2  Oh.  491. 

(«,)  Ee  Sanks,  Hanhs  v.  Biisbridge,  1905,  1  Ch.  547. 

(o)  KUford  V.  Blaney  (1885),  31  Oh.  D.  56;  Bacre  v.  PatricTcson 
(1860),  1  Dr.  &  Sm.  186. 
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cum  onere,  or  unless  the  mortgage  was  an  ancestral  mort- 
gage,   i.e.,    one    not   created    by    the   deceased    himself, 
but    by   a    previous    owner,    and   not   adopted     by   the 
deceased  as  his  own  (p) .    The  same  principles  were  applied 
also  to  a  vendor's  lien  for  unpaid  purchase-money  (g) . 
This  law   is,    however,    now   altered   by    Locke    King's  but  the  rule 
Acts(r),  or,  as  they  are  properly  called,  the  Eeal  Estate  is  now  altered 
Charges  Acts,  1854,  1867  and  1877,  the   short  effect  of  ^i„^°fl„t8 
which,  read   together,  is    that   any    mortgage,  equitable      "^ 
charge,    or   lien    for    unpaid    purchase-money    on   land, 
whether  freehold,  copyhold  or  leasehold,  and  whether  the 
deceased  died  testate  or  inteetate,  must,  unless  he  has  duly 
signified  a  contrary  intention,  be  borne  by  the  person 
who  takes  the  land.     In  other  words,  such  mortgages, 
charges  and  liens  ai-e  placed  on  the  footing  of  ancestral 
montgages . 

Copyhold  as  well  as  freehold  lands  are  within  the  Acts,  The  Acts 
and,  though  leasehold's  were  not  within  the  first  two  Acts,  apply  to 
tbey  are  brought  within  them  by  the  amending  Act  of  fceeholds, 
1877  (s).     But  the  Aots  dio  not  apply  to  pure  personalty,  anH^iease*- 
so  that  a  specific  legatee  of  a  personal  chattel  which  is  holds,  but 
subject  to  a  mortgage  or  charge  is  still  entitled,  in  the  "ot  to  pure 
absence  of  a  contrary  direction  in  the  will,  to  have  the  p®™°"*  ^' 
mortgage  or  charge  redeemed  out  of  the  general  pei-sonal 
estate  (f).     The  legatee   must,  howes'^er,  bear  the  burden 
of  any  liability  naturally  incident  to  the  property  be- 
queathed to  him  so  far  as  the  liability  accrues  after  the 
death  of  the  deceased;   so  that  a  legatee  of  shares  in  a 
company  must  bear  the  burden  of  calls  made  after  the 
death,  though  calls  made  before  must  be  paid  out  of  the 
general  personal  estate  (m)  . 

The  Acts  do  not  apply  to  an  estate  tail,  for  their  opera-  Acts  do  not 

tion  is  expressly  confined  "  as  between  the  different  persons  ^^pply  *" 
^  •' ^  estates  tail; 

(p)  Soott  V.  Seecher  (1820),  6  Madd.  96;  Davias  v.  Bvsh  (1830), 
IBUgh,  N.  S.  305. 

(?)   Yonge  v.  Furse  (1855),  20  B.  3»0. 

(r)  17  &  18  Vict.  c.  113;  30  &  31  Vict.  u.  69;  40  &  41  Vict.  u.  34. 

(»)  Re  Kershaw  (1888),  37  Ch.  D.  674. 

(0  Bothamley  v.  Sherson  (1875),  L.  R.  20  Eq.  304.  But  it  has 
been  held  that  he  cannot  have  it  redeemed  out  of  rpalty  devised 
subject  to  a  charge  of  debts:  Re  Butler,  Le  Bos  ».  Herbert,  1894, 
3  Oh.  250. 

(«<)  Armstrong  v.  Burnet  (1855),  20  Boav.  424;  Addam$  v.  FericTe 
(1859),  26  Beav.  384.    And  see  Re  Pe^rce,  1909,  1  Ch.  189. 
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claiming  through  or  under  the  deceased  person,"  and  the 
nor  to  a  heir  in  tail  does  not  so  claim  (v) .     Nor  do  they  applj 

pCTsonto  where  a  testator  gives  an  option  to  a  certain  person  to 
riven'by  purchase  certain  land  at  a  fixed  price,  for  such  a  person, 
will  an  option  On  exercising  the  option,  claims  as  a  purchaser  and  not 
to  purchase ;    ^g  devisee,  and  is  therefore  entitled  to  have  any  mortgage 

or  charge  on  the  land  cleared!  off  out  of  the  rest  of  the 
nor  to  estate  (a;).     And  if  several  properties  pass  under  a  will 

unsecured  qj,  intestacy  to  the  same  person  and  one  is  mortgaged  for 
mortgage.        more  than  it  is  worth,  the  balance  of  the  mortgage  money 

is  payable  out  of  the  residuary  personalty,  and  not  out 

of  the  other  properties  («/) . 

To  what  Tiie  Acts  extend  to  equitable  as  well  as  legal  mort- 

the^f  ot's  '  g*g®s  (z),  to  judgment  debts  on  which  execution  has  been 
extend.  issued  and  registered  before  the  debtor's  death  (a),  and  to  a 

charge  for  estate  duty  (6),  and  any  instrument  which 
makes  the  land  a  security  for  a  debt  creates  an  "  equitable 
charge  "  within  the  Acts  (c).  A  vendor's  lien  for  unpaid 
purchase-money  was  not  within  the  Act  of  1854,  but  is 
no,w  included  by  virtue  of  the  Acts  of  1867  and  1877, 
.  whether  the  purchaser  died  testate  or  intestate;  so  that, 
if  a  testator  contracts  to  purchase  ground  rente  and  dies 
before  completion  of  the  purchase,  having  speoifieaUy 
devised  the  land,  the  purchase-money  of  the  gi-ound  rents 
is  a  charge  or  lien  upon  the  land  within  the  Acts  (d) ;  and, 
as  a  rent-charge  issuing  out  of  leaseholds  is  a  chattel  real, 
the  position  would  be  the  same  if  the  testator  had  con- 
tracted to  purchase  such  a  rent-char^  (e) .  But  the  Acts 
do  not  apply  where  a  testator,  who  is  in  partnership, 
creates  a  mortgage  of  his  own  private  land  for  a  part- 
nership debt,  unless  the  partnership  assets  are  insufficient 
to  answer  all  the  partnership  debts;  for  the  mortgage  is 
not  regarded  as  a  mortgage  debt  of  the  testator  (/). 
For   the  saone   reason   the    Acts   do   not  apply   if  the 

(«>)  Se  Anthony,  1893,  3  Ch.  498. 
(a;)  Re  Wil»on,  1908,  1  Ch.  839. 
ly)  Re  Holt  (1916),  85  L.  J.  Ch.  779. 
(2)  Pembroke  v.  Friend  (1860),  1  J.  &  H.  132. 
(a)  Re  Anthony,   Anthony   v.   Anthony,   1892,   1   Ch.    450;   Land 
Charges  Act,  1900  (63  &  64  Viot.c.  26),  s.  2. 
(6)  Re  Bowerman,  1908,  2  Ch.  340. 

(c)  Re  Sharland,  Kemp  v.  Roeey  (No.  2)  (1896),  74  L.  T.  64. 
{d)  Re  Kidd,  Brooman  v.  Withall,  1894,  3  Ch.  558. 
(e)  Re  Fraser,  Lawther  v.   Fraser,  1904,  1  Ch.   726. 
(/)  Re  Ritson,  1899,  1  Oh.  128;  Brettell  v.  Holland,  1907,  2  Ch.  88. 
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deceased  was  merely  a  surety  for  payment  of  the  debt,  and 
the  principal  debtor  pays  it  off  after  his  death  {g) .  Nor 
do  they  apply  to  a  liability  to  expend  money  in  building 
on  land  Qi) . 

The  operation  of  the  Eeal  Estate  Charges  Acts  may  whati«a 
be  excluded  by  the  deceased  signiifyiag  a  contrary  or  other  contrary  jn- 
intention  by  his  will,  deed,  or  other  document.  To  con-  x?"*j?"  "°'^*"" 
stitute  a  "  contrary  intention,"  there  need  not  be  both  a  ^  ''^''' 
discharge  of  the  real  estate  and  a  charge  of  the  personal 
estate;  it  is  sufficient  to  show  a  discharge  of  the  real 
estate  (i).  But  by  the  Aot  of  1867,  a  general  direction 
that  all  the  debts  of  the  testator  shall  be  paid  out  of  his 
personal  estate  -does  not  include  mortgage  debts  unless 
they  are  expressly  or  by  necessary  implication  referred 
to;  and  by  the  Act  of  1877  the  neceseary  "  contrary  inten- 
tion "  is  not  to  be  deemed  to  be  signified  by  a  charge  of, 
or  direction  for  payment  of,  debts  upon  or  out  of  resi- 
duary real  and  personal  estate,  or  residuary  real  estate  (1c) . 
It  is  not  necessary,  however,  that  the  debts  should  be 
expressly  referred  to  as  mortgage  dbbts;  all  that  is 
required  is  that  the  debts  should  be  specifically  described 
and  identified  in  some  way  (I) .  Therefore,  a  direction  to 
pay  debts,  "  except  mortgage.debts,  if  any,  on  Blackacre," 
out  of  residue  is  sufficient  indication  of  the  testator's  inten- 
tion that  other  mortgage  debts  should  be  paid  out  of 
residue  (m) .  But  a  direction  to  pay  a  mortgage  debt  out 
of  the  proceeds  of  sale  of  other  realty  only  exonerates 
the  mortgaged  property  to  the  extent  of  the  proceeds  of 
sale,  and  if  they  are  insufficient,  the  mortgaged  property 
remains  charged  with  the  balance  (n) . 


rights  of  tht> 
mortgagee. 


It  is  expressly  provided  by  the  Act  of  1854  that  nothing  The  Acts  do 
in  the  Act  is  to  affect  or  diminish  the  right  of  a  mortgagee  ^f^  affect  tlie 
to  obtain  full  payment  or  satisfaction  of  his  mortgage 
debt  out  of  the  personal  estate  of  the  deceased  or  other- 
wise; but,  if  he  does  so,  the  personal  estate  is  entitled  to 
be  indemnified  out  of  the  land  Inortgaged. 

(_g)  Me  Hawken,  1912,  2  Ch.  251. 

(A)  Bprake  v.  Day,  1898,  2  Ch.  510. 

(t)  Eno  V.  Tatham  (1863),  3  De  G.  J.  &  S.  443. 

(k)  See  Re  Newmarch,  Newmarch  v.  Storr  (1878),  9  Ch.  D.  12. 

m  Ee  Flaok,  Colston  v.  RoberU  (1888),  37  Ch.  D.  677. 

(m)  Re  Valpy,  1908,  1  Ch.  531. 

(«)  Re  Bircli,  Hunt  y.  Thorn,  1909,'  1  Ch.  287.  ' 
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(2)  Kealty 
devised  for 
payment  of 
debts. 
{3)  Realty 
descended. 
(4)  Realty 
devised  and 
charged  with 
debts. 
Charge  of 
deVitH  mny  be 
implied  from 
general  direc- 
tion to  pay 
debts. 


After  the  general  personal  estate,  the  next  fund  for 
the  payment  of  debts  is  realty,  ivhich  has  been  devised 
upon  trust  to  pay,  or  for  the  payment  of,  debts.  After 
that  comes  real  estate,  which,  subject  to  the  Land. Transfer 
Act,  1897  (o),  descends  to  the  heir;  and  then  comes,  fourth 
in  order,  real  estate  devised  specifically  or  by  way  of 
residue,  and  charged  with  the  debts.  This  charge  may 
be  either  express  or  implied.  In  ordfer  to  prevent  the 
injustice  to  creditors,  which,  before  the  Administration 
of  Estates  Act,  1833  (p),  would  have  resulted  from  the 
failure  of  a  testator  to  charge  his  debts  upon  hie  real 
estate,  the  Court  of  Chancery  laid  it  down  that  a  mere 
general  direction  in  the  will  that  the  debts  shall  be  paid 
charges  tliem  on  the  realty  (g) .  Such  a  direction,  how- 
ever, does  not  create  a  charge  on  the  realty  if  the  testator 
afterwards  specifies  a  particular  fund'  out  of  which  the 
debts  are  to  be  paid,  because  the  general  charge  is  by 
implication  controlled  by  the  specific  charge  made  in  the 
subsequent  part  of  the  will  (r) ;  and  it  was  held  before 
the  Land  Transfer  Act,  1897  (s),  that  no  charge  on  the 
realty  was  created  by  a  direction  given  to  the  executors 
to  pay  the  debts,  unless  the  realty  was  devised  to  them,  the 
presumption  being  that  the  debts  were  to  be  paid  exclu- 
sively out  of  the  assets  which  came  to  them  as  executors  (t) . 
It  has  not  yet  been  decided  whether  the  Land  Transfer  Act, 
1897  (s),  has  made  any  difference  in  this  respect,  but  it 
has  been  decided  that  a  general  direction  that  the  debts 
shall  be  paid  still  chargee  them  on  the  realty,  although  the 
Act  has  rendered  such  a  charge  wholly  unnecessary  (m)  . 


(5)  General 
pecuniary 


Ciooeral  pecuniary  legacies  are  next  liable  rate- 
ably  (x),  by  which  is  meant  that  the  proportion  of  the 
persona]  estate  which  the  executor  would,  but  for  tke  debts, 
have  set  apart  to  meet  the  legacies,  must  next  be  resorted 
to.     And  next  after  these  come  the  specific  legaci^,  and 


(o)  60  &  61  Vict.  c.  65,  Part  I. 

(^)  3  &  4  Will.  IV.  o.  104.    See  ante,  p.  203. 

(?)  Zeig-h  v.  Warrington  (1733),  1  Bro.  P.  C.  Ill;  Re  Roberts, 
Roberts  v.  Roberts,  1902,  2  Ch.  834. 

(r)  Cwser  v.  Cartwright  (1873),  L.  B.  8  Ch.  App.  971;  Re  Major, 
Taylor  v.  Major,  1914,  1  Ch.  278. 

(«)  60  &  61  Vict.  0.  65,  Part  I. 

(0  Cook  V.  Datoson  (1861),  3  De  G.  F.  &  J.  127. 

(m)  Re  Kempster,  Kempster  v.  Kempster,  1906,  1  Ch.  446. 

(x)  Clifton  V.  Burt  (1728),  1  P.  Wms.  680. 
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the  real  estate  devised,  either  specifically  or  by  way  of  (6)  Speoifio 
residue,  and  not  charged  with  debts,  a  residuary  devise  legacies  and 
being  always  treated  as  specific  {y).     These  must  all  con-  and^nof^"*'^ 
tribute  rateably  inter  se  (z) ;    but  any  legacy  or  portion  charged, 
charged  on  devised  realty  will  not  have  to  contribute  (a). 
Where  a  testator  bequeaths  the  residue  of  his  personalty 
to  a  legatee,  and  the  legatee  accepts  a  secret  trust  gf  a 
specified  portion  of  the  residue  in  favour  of  a  third  person, 
the  specified  portion  is  treated  as  a  specific  legacy,  just 
as  if  the  gift  were  contained  in  the  will  itself  (&). 

Real  or  personal  property  over  which  the  testator  has  (7)  Property 
a  general  power  of  appointment,  which  he  has  actually  over  which 
and  specifically  exercised,  is  the  property  next  applicable  ex^erci'aed  a" 
for  the  payment  of  the  debts  (c),  and  the  property,  to  the  general  rower 
extent  to  which  it  is  appointed  by  the  will  (tZ),  vests  in  ofappoint- 
the  testator's  personal  representatives  as  part  of  his  assets  '"^^  " 
so  as  to  be  subject  to  the  demands  of  all  his  creditors  in 
preference  to  the  claim  of  the  appointee,  even  though  the 
appointee  may  be  himself  a  creditor  who  lent  money  to 
the  testator  upon  the  faith  of  a  covenant  by  the  testator 
to  exercise  the   power  of  appointment  by   will  in  the 
creditor's  favour  (e).     Even  if  the  appointment  fails,  the 
property  appointed  will  still  be  assets  for  payment  of  the 
appointor's  debts,  provided  that  he  has  shown  an  intention 
to  take  the  property  out  of  the  power  and  make  it  his  own 
to  all  intents.     If  he  has  done  so,  any  lapsed  part  of  it 
wiU   go  as   part   of  his   estate   and  not  to   the  person 
entitled  in  default  of  appointment  (/) . 

The  mere  appointment  of  an  executor  will  not  amount 
to  the  exercise  of  a  general  power  of  appointment  (g) ; 
but  if  the  testator  gives  legacies,  and  his  own  estate  is 
insuificient  for  the  payment  of  such  legacies  in  full  after 
all  his  debts  are  paid,  the  simple  appointment  of  an 
executor  will  operate  to  exercise  the  general  power  of 

(jf)  LaneefUld  v.  Igguldmi  (1874),  L.  R.  10  Ch.  App.  136. 
(z)  Long  v.  Short  (1717),  1  P.  Wms.  403. 
(a)  Se  Sawnden-Bavies  (1887),  34  Ch.  D.  482. 
(V)  Re  Maddoek,  Llewellyn  v.   Washington,  1902,  2  Ch.  220. 
(c)  Jenney  v.  Andrews  (1822),  6  Madd.  264. 
((f)  Re  Sodfion,  Barley  v.  Hodgson,  1899,  1  Ch.  6<i6. 
(e)  Beyjus  i.  Lawley,  1903,  A.  C.  411. 
(/)  Shaw  V.  Marten,  1902,  1  Ch.  314, 

\g)  Me  Thurston,  Thurston  v.  Evans  (1886),  32  Ch.   D.  508;   Re 
Lambert;  Stanton  v.  Lambert  (1888),  39  Ch.  D.  626. 
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appointment  to  the  extent  required  for  the  payment  of 
the  debts  and  legacies  (fe) . 

(8)  Widow's  Last  in  the  order  of  liability  come  the  paraphernalia 
parapher-  q£  j-j^g  deceased's  widow,  if  now  capable  of  existing  (i), 
ehe  being  preferred  to  all  legatees  and  dieviseee,  and 
ranking,  in  fact,  next  after  the  creditors  of  the  deceased, 
because  paraphernalia,  although  liable  to  a  husband's 
debts,  cannot  by  his  will  be  disposed  away  from  the  wife. 

After  debts  When  the  executor  has  paid  the  debts  and  provided  for 

are  paid,  the  liabilities  of  the  deceased,  he  will  proceed  to  hand 

disLTbuted  °^^^  ^^^  assets  to  the  persons  beneficially  entitled.  But 
he  cannot  be  compelled  to  do  so  until  the  expiration  of 
a  year  from  the  death,  that  being  the  period  specially  pro- 
vided by  statute  (fc)  within  which  the  personalty  of  an 
intestate  is  directed  not  to  be  distributed  and  the  period 
adopted  by  the  Courts,  by  analogy  with  the  statute,  for  the 
distribution  of  a  testator's  estate.  This  "  executor's  year," 
as  it  is  called,  is  recognised  by  the  Land  Transfer  Act, 
1897,  which  provides  (?)  that  at  any  time  after  the  ex- 
piration of  one  year  from  the  death  of  the  owner  of  any 
land,  if  his  personal  representatives  have  failed,  upon 
request,  to  convey  the  land  to  the  person  entitled,  the 
Court  may  order  the  conveyance  to  be  made. 


Executors 
may  distri- 
bute at  any 
time  and  not 
boand  to 
wait  for  a 
year. 


An  executor  is  not  bound  to  wait  for  a  year  before 
distributing  the  estate;  he  may  at  any,  time  assent  to  a 
legacy  or  distribute  the  residue,  but  should  not  do  so 
unless  satisfied  that  all  the  debts  and  liabilities  have  been 
paid  or  provided  for;  and  this  again  is  recognised  by  the 
Land  Transfer  Act,  1897,  which  provides  (m)  that  at  any 
time  after  the  death  the  personal  representatives  may 
assent  to  any  devise  contained'  in  the  will,  or  may  convey 
the  land  to  any  person  entitled  thereto  as  heir,  devisee, 
or  otherwise,  and  may  make  the  assent  or  conveyance 
either  subject  to  a  charge  for  the  payment  of  any  money 
which  the  personal  representatives  are  liable  to  pay  (n), 
or  without  any  such  charge ;  and  on  such  assent  or  con- 

(A)  Ee  Seahrook,  Gray  v.  JBaddeley,  1911,  1  Ch.  151. 

(0  See  Motion  v.  De  Fries,  1909,  2  K.  B.  831;  infra,  p.  883. 

(*)  Statute  of  Distribution,  22  &  23  Car.  II.  c.  10,  s.  8. 

(0  60  &  61  Viot.  o.  65,  s.  3  (2). 

(».)  60  &  61  Viot.  0.  65,  s.  '8  (1). 

(»)  See  Se  Gary  and  Zott,  1901,  2  Oh.  463. 
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veyance  subject  to  such  a  charge,  all  their  liabilities  in 
respect  of  the  land  will  cease,  except  as  to  any  acts  done 
or  contracts  entered  into  by  them  before  such  assent  or 
conveyance. 

It  will  be  seen  from  this  section  that,  in  the  case  of  a  In  case  of 
devise,  the  property  may  be  vested  in  the  devisee  either  realty,  exe- 
by  an  assent  or  by  a  conveyance,  whercias  to  the  heir  there  ™*°'  ™*y 
can  only  be  a  conveya,nce.     The  devisee  cannot  insist  on  convey  to  a 
having  a  conveyance  in  preference  to  an  assent,  even  if  devisee,  bat 
more  than  a  year  has  elapsed  since  the  death  (o).     An  to'the'^her/'' 
assent  to  a  devise,  just    like  an  assent  to  a  bequest  of 
personalty,  may  be  made  in  writing  or  by  word  of  mouth, 
or  may  be  inferred  from  conduct.     There  is  no  need  to 
stamp    an   assent,  though  a  conveyance  requires  a  10s. 
deed  stamp  (p) . 

Any  costs  incurred  in  completing  the  title  of  the  bene-  Cost  of 
ficiary  must  be  borne  by  him,  for  after  the  executors  have  transfer, 
assented  to  his  having  the  property  they  hold  it  as  trustees 
for  him,  and  not  in  their  capacity  of  executors  (g). 

If  the  assets  are  insufficient  to  pay  all  the  legacies  Eight  of 
in  full,  and  the  executor  ne\"erthel©ss  pays  in  full  a  legacy  legatee  to 
which  should  have  abated,  the  other  legatees  can  compel 
the  overpaid  legatee  to  refund  (r) .  And  the  same  prin- 
ciple applies  where  one  of  several  next  of  kin  or  of  several 
residuary  legatees  receives  more  than  his  share.  But  this 
rule  does  not  apply  if,  at  the  time  of  payment,  there 
was  a  sufficiency  of  assets  to  pay  the  other  legatees  or 
next  of  kin  in  full  and  the  deficiency  only  arose  subse- 
quently through  some  devastavit  committed  by  the 
executor  or  through  some  accident;  in  such  a  case  the 
legatee  or  next  of  kin  cannot  be  compelled  to  refund  a 
proportionate  part  of  his  legacy  or  share  (s) .  An  appro- 
priation to  answer  the  legacy  or  share  of  residue  is  for 
this  purpose  on  the  same  footing  as  an  actual  payment  (t). 

(o)  Me  Fix,  1901,  W.  N.  165. 

{p)  Kemp  V.  Inland  Revenue  Commissioners,  1905,  1  K.  B.  581. 
Ig)  Re  Grosvenor,  1916,  2  Ch.  375. 

(r)  Re  Winslow,  Frere  v.  Winslow  (1890),  45  Ch.  D.  249. 
(s)  Fenwick  v.  Clarice  (1862),  4  De  G.  F.  &  J.  240;  Petersen  v. 
Petersen  (1866),  L.  E.  3  Eq.  111. 

(0  Re  Lepine,  Dowsett  v.  Culver,  1892,  1  Oh.  210. 

S.  16 
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Liability  of 
executors 
generally 
limited  to 


received ; 


Before  concluding  the  chapter,  it  is  necessary  to  say  a 
few  words  about  the  liability  of  executors.  For  the  most 
part  an  executor  is  in  the  same  position  as  a  trustee  whose 
duties  and  liabilities  have  been  already  considered  (m)  . 
His  liability  is,  in  general,  limited  to  the  assets  which 
have  come  to  his  hand's,  or  to  the  hands  of  another  on 
his  behalf.  With  regard  to  such  assets  he  can  only  dis- 
charge himself  from  liability  by  showing  that  he  has  duly 
administered  them  or  by  proving  that -they  have  been 
accidentally  lost  without  his  fault  ('u) .  A  debt  which  he 
himself  owes  to  the  estate  will  be  treated  as  assets  in  his 
hands  not  only  for  payment  of  debts,  but  also  for  the 
benefit  of  the  beneficiaries,  for,  though  at  law  the  appoint- 
ment of  a  debtor  to  be  executor  extinguished  the  debt, 
this  is  not  so  in  equity  (aj),  unless  the  testator  in  his 
lifetime  forgave  the  debt  {y) . 


but  sometimes      An  executor  may,  however,  be  made  to  account  not 

ao^vmt"on       ^^^  ^°^  what  he  has  in  fact  received,  but  also  fpr  what 

the  footing  of   he  might  have  received  but  for  his  wilful  default.     In 

wilfuldefault.  order  to  charge  him  with  wilful  default,  the  proceedings 

must  be  started  by  writ  and  not  by  originating  summons, 

and  the  pleadings  must  contain  an  allegation  of  the  wilful 

default,  specifying  one  instance  thereof  at  least,  and  then, 

if  the  default  is  proved,  an'  account  on  the  footing  of 

wilful  default  may  be  ordered  either  at  the  hearing  or 

at  any  time  afterwards,  although  the  ordinary  judgment 

for  administration  merely  has  been  taken  («).     But  it  is 

by  no  means  easy  to  prove  wilful  default  {a) . 


Executors 
and  the 
Statutes  of 
Limitation. 


An  executor  may  escape  liability  for  breaches  of  his 
duty  owing  to  lapse  of  time.  If  a  creditor  brings  an 
action  against  him  personally  at  law  for  a  devastavit, 
this  is  an  action  on  the  case  under  the  Limitation  Act, 
1623  (&),  and   is,  therefore,  barred   by  the  lapse  of  six 


(«)  See  ante,  Chap.  IX. 

{v)  Job  V.  Job  (1877),  6  Ch.  D.  562. 

(»)  Ingle  v.  Richards  (1860),  28  Beav.  366;  Me  Bourne,  Davey  v. 
Bourne,  1906,  1  Ch.  697. 

(y)  Strong  v.  Bird  (1874),  L.  B.  18  Eq.  315;  Re  Pink,  1912,  2 
Ch.  528,  ante,  p.  64. 

(z)  Re  Sytnons,  Luke  v.  Tonkin  (1882),  21  Ch.  D.  757;  Smith 
•I.  Armitage  (1883),  24  Ch.  D.  727-;  Re  Youngia  (1885),  30  Oh.  D. 
at  p.  432.  But  breaches  of  trust  must  be  proved  at  the  hearing  (Re 
WrighUon,  1908,  1  Ch.  789). 

(a)  Re  Stevens,  CooJce  v.  Stevens,  1898,  1  Oh.  162. 

(6)  21  Jac.  I.  0.  16. 
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years  from  the  act  complained  of  (c) .     Formerly,  how- 
ever,  if   the   executor   wa^   sued   in   his   representative 
capacity,  whether  the  action  was  brought  against  him  at 
law  or  in  equity  by  a  creditor,  or  in  equity  by  a  bene- 
ficiary, he  could  not  plead'  that  his  wrongful  act  was  com- 
mitted more  than  six  years  before  the  oommtencement  of 
the  proceedings;  if  he  was  shown  to  have  received  assets, 
he  could  only  discharge  himself  from  liability  by  proving 
that  he  had  disposed!  of  those  assets  in  due  course  of 
administration  (<?).     But  this  has  now  been  altered  by 
s.  8  of  the  Trustee  Act,  1888  (e),  which  has  been  held 
to  apply  to  executors  and  administrators  whether   the 
action  is  brought  by  a  beneficiary  (/)  or  by  a  creditor  {g), 
so  that  executors  or  administrators  who  have  wrongfully 
paid  away  or  distributed  the  assets  without  fraud  will 
usually  be  free  from  liability  after  the  expiration  of  six 
years.     And  as  the  section  expressly  provides  that  it  is 
not  to  take  away  any  right  or  defence  under  any  existing 
Statute  of  Limitations,  a  legatee  must  still  bring  his 
action  against  an  executor  to  recover  the  legacy  within 
twelve  years  after  he  acquired  a  present  right  to  receive 
it,  even  though  the  execu,tor  still  has  the  money  in  his 
possession  (Ji),  unless  the  executor  is  constituted  by  the 
will,   or  has   made   himself,   an   express  trustee  of  the 
legacy  {i) ;    and    the  next    of    kin  of  an  intestate  must 
similarly  sue  within  twenty  years  {Tc). 

And,  as  executors  and  administrators  are  vnthin  e.  3  Executors 
of  the  Judicial  Trustees  Act,  1896  {I),  the  Court  may  ^^^  J^^f ^^j 
relieve  them  from  liability  if  they  have  acted  honestly  TrusteerAet. 
and  reasonably  and  ought  fairly  to  be  excused  for  their  i896, ».  3. 
breach  of  duty  and  for  not  obtaining  the  Court's  direc- 
tion before  committing  it. 

(c)  Lacom  v.  Warmoll,  1907,  2  K.  B.  350. 

Id)  Thome  v.  Kerr  (1855),  2  K.  &  J.  54;  Re  Byatt,  Bowles  v. 
Hyatt  (1888),  38  Ch.  D.  609. 

(e)  51  &  52  Viet.  o.  59;  ante,  p.  161. 

(/)  Re  Croyden  (1911),  55  S.  J.  632;  Re  Richardson,  Pole  v. 
Pattenden,  1919,  2  Oh.  50,  affirmed  on  appeal  (1920),  36  Timea 
Law  Eep.  205. 

{g)  Re  Blotv,  St.  Bartholomew's  Hospital  v.  Cambden,  1914,  1 
Ch.  233. 

(A)  Eeal  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  s.  8. 

(i)  See  Re  Davis,  Evans  v.  Moore,  1891,  3  Ch.  119;  Re  Timmis, 
1902,  1  Ch.  176;  Re  Mackay,  1906,  1  Ch.  25. 

(k)  Law  of  Property  Amendment  Act,  1860  (23  &  24  Vict.  o.  38), 
jJ.  13;  Re  Lacy,  1899,  2  Ch.  149. 

(0  59  &  60  Vict.  c.  35.     See  ante,  p.  160. 
16(2) 
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LEGACIES. 


No  action  at 
law  for  a 
legacy  except 
■where  exe- 
cutor has 
assented  to 
a  specific 
legacy. 
Division  of 


(1)  Greneral. 


No  action  can  be  brought  at  law  to  recover  a  legacy, 
except  in  the  case  of  a  specific  legacy  to  which  the  exe- 
cutor has  assented  (a) .  The  remedy  of  a  legatee  in  other 
cases  is  to.  start  proceedings  for  the  administration  of 
the  estate. 

Bequests,  or  legacies,  may  be  classed  undter  three  heads, 
general,  specific  and  demonstrative.  A  legacy  is  general 
where  it  does  not  amount  to  a  bequest  of  any  particular 
thing  as  distinjguished  from  all  others  of  the  same  kind. 
Thus,  if  a  testator  gives  A.  a  diamond  ring,  or  £1,000 
stock,  or  a  horse,  not  referring  to  any  particular  diamond 
ring,  stock,  or  horse,  these  legacies  will  be  general  (&). 
The  terms  "pecuniary  legacies"  and  "general  legacies" 
are  sometimes  used  as  synonymous;  but  the  former  wordfe 
only  mean  a  legacy  of  money,  and,  therefore,  may  be 
either  specific  or  general  or  demonstrative. 


(2)  Specific.  -^  legacy  is  specific  where  it  is  a  bequest  of  a  particular 

thing,  or  sum  of  money,  or  debt,  as  distinguished  from' 
all  others  of  the  same  kind.  To  be  specific,  the  thing 
given  must  be  part  of  the  testator's  property,  and  the 
testator  must  refer  to  it  as  a  distinct  thing  apart  from 
the  rest  of  his  estate  (c).  Thus,  a  legacy  of  "  my  £1,000 
East  India  Stock"  is  specific  0),  but  a  legacy  of  "fifty 
shares  of  the  York  Banking  Co."  is  not(e).    A  gift  of 


(ffi)  Deeks  V.  Strutt  (1794),  5  T.  R.  690;  JDoe  v.  Ghiv  (1802),  3 
East,  120. 

(6)  Se  Gray  (1887),  36  Ch.  D.  205;  He  GilUns,  Inglis  v.  Gillins, 
1909,  1  Ch.  345. 

(c)  Bothamley  v.  Sherson  (1875),  L.  R.  20  Eq.  304. 

(d)  Ashburner  v.  MacGuire  (1786),  2  Bro.  Ch.  108. 

(e)  Re  Gray  (1887),  36  Ch.  D.  205;  Re  Gillins,  Inglis  v.  GilUns, 
1909,  1  Ch.  345. 
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£1,000  "  of  my  stock  "  is  specific,  if  the  testator  appears 
to  have  intended  to  give  an  aliquot  part  of  his  stock;  but 
it  is  demonstrative  if  his  intention  appears  to  have  been 
to  give  £1,000  payable  out  of  his  stock  (/).  The  for- 
giveness of  a  debt  is  treated  as  a  specific  legacy  of  the 
sum  owed  (ff) . 

A  legacy  is  demonstrative  wihere  "it  is  in  its  nature  (S)  Demon- 
a  general  legacy,  but  tihere  is  a  particular  fund  pointed  strative. 
out   to   satisfy   it "  (^) .     Thus,  if   a    tesitator   bequeath 
£1,000  out  of  his  Consols,  the  legacy  is  demonstrative. 

It  is  often  a  matter  of  great  difficulty,  though,  at  the  Distinctiong 
same  time,  of  great  practical  importance,  to  distinguish  between  the 
these  different  kindls  of  legacies  one  from  the  other.    The  ^'*^acS* 
chief  points  of  difference  are  these:  — 

(1)  If,  after  payment  of  the  debts,  there  is  a  deficiency 
of  assets  for  paymei^t  of  all  the  legacies  in  full,  a  general 
legacy  wiU  abate,  but  a  specific  legacy,  wilL  not  (i) . 

(2)  If  the  chattel  or  fund  which  is  specifically  be- 
queathed has  ceased  to  exist  at  the  testator's  death,  the 
legacy  is  adeemed,  and  the  legatee  is  not  entitled  to  any 
compensation  out  of  the  general  assets,  because  nothing 
but  the  specific  thing  was  given  to  the  legatee  (k) .  And 
it  is  also  adeemed  if  it  is  changed  into  something  different, 
though  the  thing  into  wihich  it  is  changed  is  in  the 
testator's  possession  at  his  death;  and  it  is  im'material 
whether  the  change  is  effected  by  the  testator  himself 
or  by  external  authority,  for  ademption  is  not  dependent 
upon  the  intention  of  the  testator  (?) .  But  if  the  subject- 
matter  of  the  legacy  has  been  changed  in  name  and  form 
only,  the  legacy  is  not  adeemed'.  For  instance,  a  gift  of 
shares  in  a  company  is  not  affected  by  a  mere  reconstruc- 
tion of  the  company, -the  testator  receiving  shares  in  the 
new  company  in  place  of  his  shares  in  the  old  (m).  "  The 
question  is  whether  a  testator  has  at  the  time  of  his  death 

(0  Kirbij  V.  Potter  (1799),  4  Ves.  748;  Davies  v.  Fowler  (1873), 
L.  R.  16  Eq.  308;  Me  Pratt,  Pratt  v.  Pratt,  1894,  1  Ch.  491. 

(ff)  Re  Wedmore,  Wedmore  v.  Wedmore,  1907,  2  Ch.  277. 

(A)  dshbnrner  v.  MacGuire  (1786),  2  Bro.  Ch.  108. 

(i)  Re  Complon,  Vaughan  v.  Smith,  1914,  2  Ch.  119. 

(Je)  Aahburner  v.  MacGuire,  supra. 

(0  Frewen  v.  Frewen  (1876),  L.  B.  10  Ch.  App.  610;  Harrison 
V.  Jaoksbn  (1877),  7  Oh.  D.  339;  Re  Slater,  1907,  1  Oh.  665.  Con- 
trast Re  Jameson,  1908,  2  Oh.  111. 

(m)  Se  Leeming,  1912,  1  Ch,  828;  Re  Cliford,  1912,  1  Ch.  29. 
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the  same  thing  existing,  it  may  be  in  a  different  shape, 
yet  substantially  the  same  thing"  (w). 

(3)  A  demonstrative  legacy  is  so  far  of  the  nature  of 
a  specifio  legiacy,'  that  it  will  not  abate  with  the  general 
legacies  until  the  fund  out  of  which  it  is  payable  is 
exhausted,  and  so  far  of  the  nature  of  a  general  legacy, 
that  it  will  not  be  liable  to  ademption  by  the  alienation 
or  non-existence  of  the  specific  fund  primarily  designed 
for  its  payment  (o) .  • 


Executor's  Whatever  the  legacy  may  be,  whether  general,  specifio 

assent  qj.  demonstrative,  the  executor's  assent  is  necessary  to  give 

perfe^ttie°     ^^^  legatee  the  right  to  its  possession.     The  assent  may 

legatee's  title  be  given  in  writing  or  by  word  of  mouth,  and  may  be 

to  his  legacy,    implied  from  the  circumBtances.     Eve.n  in  the  case  of  a 

specific  bequest  of  leaseholds,  a  mere  assent,  without  any 

express  assignment,  is  sufficient  to  vest  the  property  in 

the  legatee  (p) . 


Executor's 
power  to 
appropriate 
assets  in  specie 
in  satisfaction 
of  a  general 
pecuniary- 
legacy  or 
share  of 
residue. 


The  executor's  assent  to  a  general  pecuniary  legacy  is 
usually  shown  by  his  paying  the  legacy,  but,  instead  of 
paying  it  in  cash,  he  may  agree  with  any  legatee,  who  is 
sui  juris,  that  the  legatee  shall  take  some  specific  asset, 
which  is  available  for  its  payment,  in  full  or  partial  satis- 
faction of  the  legacy,  and  the  effect  of  such  an  appropria- 
tion will  be  to  make  the  specific  asset  the  property  of  the 
legatee.  The  appropriation  may  be  miade  "without  the 
absent  of  the  other  persona  interested  in  the  estate,  and 
[will  be  binding  on  them,  provided  it  is  fair  and  bond  fide, 
since  it  amounts  in  effect  to  a  sale  to  the  legatee  of  the 
asset  which  the  executor  would  otherwise  have  to 
realise  {q) .  There  inay  also  be  an  effective  appropriation 
to  answer  a  share  of  residue  (r),  eVen  if  it  is  settled,  pro- 
vided in  this  case  the  assets  appropriated  are  such  as  can 
be  held  by  the  trusitees  of  the  aettlemtent  (s) .  The  power 
of  appropriation  extends  to  any  part  of  the  personalty 

(«)  Oakes  V.  Oakes  (1851),  9  Hare,  666. 

(o)  Mullim  V.  Smith  (I860),  1  Dr.  &  Sm.  at  p.  210;  Vickers  v. 
Pound  (1858),  6  H.  L.  Caa.  885;  Walford  v.  Walford,  1912,  A.  C. 
at  p.  662. 

A))  Thorne  v.  Thorne,  1893,  3  Ch.  196. 

(?)  Re  Lepine,  Dowsett  v.  Citlver,  1892,  1  Oh.  210. 

(r)  Se  Miclutrdmn,  Morgan  v.  Richardson,  1896,  1  Ch.  5f2. 

(a)  Re  Beverly,  Watson  v.  Watson,  1901,  1  Oh.  681;  Re  Craven, 
Watson  V.  Graven,  1914,  \  Oh.  358;  Re  Wragg,  1919,  2  Oh.  58.     If 
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which  is  available  for  payment  of  the  leglacy,  including 
leaseholds,  and,  apparently,  also  to  realty  if  the  will  con- 
tains a  trust  for  conversion  for  payment  of  legacies  (f). 
A  provision  with  regard  to  appropriation  is  contained  in 
the  Land  Transfer  Act,  1897  (m),  authorising  the  per- 
sonal representatives  to  appropriate  any  part  of  the 
residuary  estate  in  satisfaction  of  a  legacy  or  share  of 
residue,  with  the  legatee's  consent,  after  complying  with 
the  "  prescribed  "  provisions,  but  asi  no  provisions  have  yet 
been  prescribed,  the  section  is  practically  a  dead  letter. 
The  section  applies  to  personalty  as  well  as  realty,  but 
it  does  not  take  away  the  executor's  existing  power  of 
appropriation,  at  any  rate  where  the  will  contains  a  trust 
for  conversion  (i). 

Where  a  general  pecuniary  legacy,  though  vested,  is  Appropria- 
not  payable  until  a  future  time,  the  legatee  is  entitled  to  *^°"  ™  "^^^ 
call  upon  the  executor  to  inVest  the  amount  of  it,  and,  eontin'^enr 
Iwhen  this  is  done,  it  amounts  to  an  appropriation,  and  legacy, 
the  investment  belongs  to  the  legatee,  and  the  gain  or 
loss  upon  the  investment  goes  to  or  falls  upon  the  legatee. 
But,  if  the  legacy  is  contingent,  and  the  legatee  is  not 
entitled  to  the  interest  on  it  pending  the  contingency, 
his  only  right  is  to  have  sufficient  assets  set  aside  to  meet 
it;  if  the  executors  inVest  the  amount  of  the  legacy,  and 
the  investment  appreciates  in  value,  the  legatee,  is  not 
entitled  to  the  profit,  andl,  on  the  other  hand,  if  it  depre- 
ciates he  does  not  bear  the  loss,  but  can  insist  on  payment 
of  the  full  amount  of  the  legacy  out  of  the  residuary 
estate  (x) .     Nor  can  the  executors  escape  personal  liability 
by  investing  the  exact  a,mount  of  the  legacy,  though 
they  may  do  so  by  investing  a,  reasonable  amount    to 
secure  it  {y) . 

General  legacies  are  payable  out  of  the  testator's  per-  General 

eonalty  not  specifically  bequeathed  by  the  will,  unlessi  the  legacies  are 

payable  only 

there  is  great  difficulty  in  realising'  the  assets,  the  Court  may  sanction 
their  appropriation  to  a  settled  share  although  they  are  not  authorised 
investments  (ife  Cooke,  Tarry  v.  Cooke,  1913,  2  Oh.  661). 

(i)  Me  Beverly,  stipra. 

(«)  60  &  61  Vict.  o.  65,  s.  4. 

(ar)  Se  Mall,  Foster  v.  Metoalfe,  1903,  2  Oh.  226;  Re  Salaman,  Be 
Pass  V.  Sonnenthal,  1907,  2  Ch.  46.  Contrast  Re  Oswald,  1920, 
W.  N.  22. 

iy)  Re  Hall,  ubi  sup.;  Re  Salomon^  (1920),  64  Sol.  J.  241. 
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out  of  the        testator  has  shown  an  intention  that  they  should  be  paid 
deceased's        q^^j-  qJ  other  property  (z) .     There  is  no  statute  which  has 
speo^cally'""  done  for  legacies  what  the  Administration  of  Estates  Act, 
bequeathed,     1833  (a),  did  for  simple  contract  creditors;  consequently, 
unless  they      leffatees  have  no  ria-ht  to  claim  payment  out  of  the  testa- 
on  realty.         tor's  realty  unless  their  legacies  are  charged  on  the  realty, 
or  unless  the  personalty  hasi  been  used  for  payment  of 
debts,  in  which  case  they  are,  to  the  extent  to  which  the 
personalty  has  been  so  used,  entitled,  under  the  doctrine 
of  marshalling  (6),  to    be  paid  out  of   any  realty  which 
has  been  devised  on  trust  to  pay  debts,  or  which  is  not 
disposed  of  by  the  will,  or  which  has  been  devised  sub- 
ject to  a  charge  for  debts.     The  Land  Transfer  Act, 
1897,  has  made  no  difference  in  this  respect  (c). 

When  legacies  ^  charge  of  legacies  on  the  realty  m&,y  be  created  eithei* 
chaiBed*on  ^  expressly  or  impliedly,  and  the  effect  of  it  may  be  to 
real  estate.  make  the  realty  the  only  or  the  primary  fund  for  the 
payment  of  the  legacies,  or  to  make  it  liable  only  if  the 
personalty  is  insufhcient,  or  to  make  it  liable  rateably  with 
the  personalty.  Where  the  testator  has  constituted  his 
realty  and  personalty  a  mixed  fund  for  the  payment  of 
legacies,  as  by  giving  all  his  personalty  and  realty  to 
trustees  upon  trust  to  sell  and  pay  the  legacies  out  of  the 
proceeds,  the  legacies^  must  be  paid  out  of  the  realty 
and  personalty  rateably  according  to  their  respective 
values  (d) .  But  if  he  has  merely  charged  the  legacies 
on  his  realty  without  creating  a  mixed  fund  for  their 
payment,  the  realty  vsdll  only  -be  a  secondaxy  fund  for 
their  payment  (e).  An  implied  charge  of  legacies'  on 
nealty  most  usually  arises  from  a  gift  of  the  residue  of 
the  testator's  real  and  personal  estate  after  or  before  a 
gift  of  general  legacies  (/),  and  the  use  of  the  w'ord 
"residue  "  is  not  essential  for  the  creation  of  the  implied 


(a)  RoberUon  v.  Broadbent  (1883),  8  App.  Oas.  812. 

(a)  3  &  4  Will.  IV.  c.  104. 

(6)   See  post,  p.  261. 

(c)  60  &  61  Vict.  e.  65,  s.  2  (3). 

(rf)  Sobe-rfs  v.  Walker  (1830),  1  Euss.  &  My.  752;  Allan  v.  Gott 
(1872),  L.  R.  7  Ch.  App.  439;  Me  Spencer  Cooper,  1908,  1  Ch.  130; 
Be  Smith,  1913,  2  Ch.  216. 

(e)  Boughton  v.  Boughton  (1848),  1  H.  L.  Cas.  406;  Allan  v. 
Gott,  supra. 

(/)  Greville  v.  Browne  (1859),  7  H.  L.  Cas.  689. 
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charge  if  there  are  other  words  to  the  like  effect  {g) . 
But  under  such  a  gift  of  residue  the  real  and  personal 
estates  comprised  therein  are  not  liable  as  a  mixed  fund 
proportionately  and  rateably  to  the  payment  of  the 
legacies,  but  the  personal  estate  is  still  the  primary  fund, 
and  the  real  estate  is  only  liable  for  the  deficiency,  if 
any,  of  the  personal  estate  {h) .  And  real  estate  speci- 
fically devised  is  not  affected  by  a  charge  of  legacies  on 
the  realty  unless  the  testator's  intention  to  charge  it  is 
clear  {i) . 

A  pecuniary  legatee  is  entitled,  and  d  fortiori  a  specific  Pecuniary 
or  demonstrative  legatee  is  entitled,  to  be  paid  his  legacy  legatee  pa^ 
in  priority  to  the  residuary  legatee  (fc) .     But  a  legacy,  uary  legatee, 
apparently  residuary,  may  not  for  this  purpose  be  truly 
residuary;  for  example,  if  a  testator  gives  a  sum  of  £1,000 
to  A.  for  life,  with  remainder  as  to  £300  to  B.,  as  to 
£400  to  C,  and  as  to  the  residue  or  surplus  to  D.,  and 
the  £1,000  diminishes,  B.,  C.  and   D.  will  all  have   to 
abate  rateably  (T). 


General  pecuniary  legacies  are  mter  se  payable  pa^i  Special 
passu;  but  the  testator  may  have  given  to  some  of  them  priorities 
a  priority  over  the  others,  in  which  case,  if  the  estate  w^iet™ 
proves  insufficient,  those  having  priority  will  be  paid  first, 
and  will  not  abate  with  the  others;  and  a  legacy  given 
to  the  widow  in  lieu  of    d'ower    has    priority,  provided 
that  the  testator  had  at  his  decease  land  not  dispipsed  of 
by  his  will  out  of  which  the  widow  could  claim  dower  (m) . 
Near  relationship  to  the  testator  does  not  of  itself  give 
a  legatee  any  priority,  nor  does  a  direction  that  any  parti- 
cular legacy  is  to  be  paid  immediately,  or  within  a  month 
or  three  months  after  the  testator's  death  (n),  or  that  it 


iff)  Re  Bcnoden,  1894,  1  Oh.  693;  Bray  v.-  Stevens  (1879),  12 
Oh.  D.  162;  Re  Smith,  Smith  v.  Smith,  1899,  1  Oh.  365. 

(A)  Re  Boards,  Knight  v.  Knight,  1895,  1  Oh.  499. 

(j)  Banh  of  Ireland  v.  McCarthy,  1898,  A.  O.  181. 

(*)  Baker  v.  Farmer  (1868),  L.  E.  3  Oh.  App.  537. 

(2)  Page  v.  Leapingwell  (1812),  18  Vea.  463;  Hadewood  v.  Oreen 
(1859),  28  Beav.  1;  Baker  v.  Farmer,  supra,  at  p.  540. 

(m)   Greenwood  v.  Greenwood,  1892,  2  Oh.  295. 

(«)  Re  Schweder,  Oppe^iheim  v.  Schweder,  1891,  3  Oh.  44,  dis- 
senting from  Re  Hardy,  Wells  v.  BorthuAck  (1881),  17  Oh.  D.  798. 
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is  to  be  paid  first  and  the  others  afterwards  (o) ;  and  a 
legacy  given  to  a  creditor  in  satisfaction  of  his  debt  has 
been  held  not  to  be  entitled  to  any  priority  {p) .  But 
the  correctness  of  this  decision  appears  to  be  doubtful  {q)y 
though  it  is  clear  that  a  legatee  who  takes  his  legacy 
on  condition  that  he  releases  a  claim  against  property 
belonging  to  a  third  person  and  not  a  claim  against  the 
testator's  estate,  is  not  entitled  to  priority  (r). 


Annuities  are 
equivalent  to 
pecuniary 
legacies 
payable  by 
instalments. 


Annuities  given  by  will  are  merely  pecuniary  legacies 
payable  by  instalments;  they  begin  to  run  from  the  testa- 
tor's death,  but  the  first  instalment  is  not  payable  until 
the  end  of  the  first  year,  unless  a  contrary  direction  is 
given  (s) .  Annuities,  therefore,  are  payable  only  out  of 
the  personalty,  unless  charged  on  the  realty,  and  they 
abate  rateably  with  general  legacies  if  the  personalty  is 
insufficient  for  their  payment  {t). 


When 
annuitant 
entitled  to 
capital  value 
of  annuity, 


Where  the  will  directs  the  purchase  of  a  government 
annuity  for  A.  for  life,  A.  is  entitled  to  take  the  pur- 
chase-money instead  of  the  annuity  (m)  ;  and  a  gift  of  a 
definite  sum  to  buy  an  annuity,  or  a  gift  of  so  much  money 
as  is  requisite  to  purchase  a  definite  annuity,  is  treated  a& 
a  Vested  legacy  of  the  money,  so  that,  if  the  annuitant 
survives  the  testator,  and  dies  without  receiving  the  pur- 
chase price,  the  annuitajit's  personal  representatives  will 
be  entitled  to  receive  the  money  (u)  with  interest  at 
4  per  cent,  from  the  last  payment  of  the  annuity  (a;). 


and  when 
not  so 
entitled. 


Usually,  however,  the  will  merely  directs  the  executory 
to  pay  the  annuity,  and  in  that  case  the  annuitant  is  only 
entitled  to  have  the  annuity  secured  by  the  appropriation 
of  a  sufficient  part  of  the  estate  to  answer  the  annuity,  and 


(o)  Beeston  v.  Booth  (1819),  4  Madd.  161;  Re  Harris,  1912,  2 
Ch.  241. 

(p)  Re  Wedmore,  Wedmore  v.  Wedmore,  1907,  2  Ch.  277. 

(j)  Re  Whitehead,  1913,  2  Ch.  56;  Bavies  v.  Bush  (1831),  You. 
341. 

(r)  Re  Whitehead,  supra. 

(»)  Gibson  v.  Boit  (1802),  7  Ves.  89,  at  p.  96. 

(<)  Re  Cottrell,  1910,  1  Oh.  402;  Re  Richardson,  Richardson  v. 
Richardson.,  1916,  1  Ch.  353;  Re  Dempster,  1913,  1  Oh.  795. 

Ou)  Stohes  V.  Cheek  (1860),  28  Beav.  620. 

(«)  Re  Robbins,  Robbins  v.  Zegge,  1907,  2  Ch.  8. 

(a;)  Re  Brunmng,  Gammon  v.  Bale,  1909,  1  Ch.  276. 
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not  to  receive  the  capitalised  value  of  the  annuity  (j/) . 
Such  an  appropriation  d'oes  not  release  the  rest  of  the 
estate  from  its  liability  to  pay  the  rentcharge  («) . 

Where  an  annuity  is  chargBd  upon  realty,  the  realty  is  Annuity 
eometimes  the  primary  debtor,  and  may  even  be  the  ex-  °^^^s^ 
elusive  debtor,  but  more  usually  it  is  only  auxiliary  to  the 
personal  estate,  which  is  the  primary,  debtor  {a) .  Where 
the  annuity  is  charged  upon  the  rents  and  profits  of  the 
realty,  it  is  a  question  of  construction  of  the  will  in  each 
case,  whether  the  charge  amounts  to  a  charge  upon  the 
inheritance  or  corpus,  or  only  on  the  annual  rents  and 
profits,  in  which  case  subsequently  accruing  rents  and 
profits  will  not  be  liable  to  make  up  the  deficiency  of 
any  previous  year  (&).  Where  an  annuity  is  given,  and 
then  "subject  thereto"  the  real  estate  is  given,  the 
aimuity  is  a  charge  on  the  corpus,  and  not  on  the  annual 
rents  and  profits  only  (c) . 

An  annuity  given  to  A.  simply  is  for  the  life  of  A.  Annuities,— 
only,  and  an  annuity  given  to  A.  expressly  for  his  life,  ufe^and  when 
and  afterwajdls  to  B.  simply,  is  an  annuity  to  A.  for  his  perpetual, 
life,  and  then  to  B .  for  his  life  {d) ;  but  an  annuity  may, 
of  course,  be  so  given  as  to  be  a  perpetual  annuity,  or, 
if  it  is  charged  on  land,  a  fee  simple  rentcharge  (e) . 

In  deciding  on  the  validity  and  interpretation  of  purely  Difference 
personal  legacies,  equity,  in  general,  follows  the  rules  of  ^'^^"^^^, 
the  civil  law,  as  recognised  and  acted  on  in  the  Ecdesi-  wtcies  ° 
astical  Courts;  but,  as  regardsi  legacies  charged  on  land,  charged  on 
equity  follows  the  rules  of  the  old  comnit>n  law,  which  in  land  and  to 
all  cases  favoured  the  heir.    Hence,  there  is  an  important  so^charged. 
difference  between  the  two  classes  of  legaciesi  in  the  matter 
of  vesting.    The  Court  favours  the  Vesting  of  legacies  not 

(«/)  Be  Parry,  Scott  v.  Leah  (1889),  42  Oh.  D.  570;  Harbin  v. 
Masterman,  1896,  1  Ch.  35. 

(z)  Re  Evans  and  Bettell's  Contract,  1910,  2  Ch.  438. 

(a)  Trenehard  v.  Trenchard,  1905,  1  Ch.  82. 

(6)  Baker  v.  Balcer  (1858),  6  H.  L.  Ca.  616;  Boden  v.  Boden, 
1907,  1  Ch.  132;  Be  Howarth,  1909,  2  (3h.  19;  Re  Young,  1912, 
2  Ch.  479. 

(c)  Re  WatMna'  Settlement,  1911,  1  Ch.  1. 

(d)  Mansergh  v.  Campbell  (1858),  25  Beav.  544,  at  p.  547. 

(e)  Townsend  v.  Asoroft,  1917,  2  Ch.  14. 
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charged  on  land,  whereby  they  become  transmissible  to 
the  personal  representatives  of  the  legatee  (/) ;  so  that,  in 
the  absence  of  any  indication  of  a  contrary  intention,  a 
legacy,  not  charged  on  lajidi,  given  to  a  person  to  be  paid 
or  payable  at  a  certain  age  or  at  a  determinate  future  time, 
is  treated  as  vested,  the  timfe  of  paymient  only  being  post- 
poned, though  a  legacy  to  a  legatee  "if"  or  "when"  he 
attains  a  specified  age,  or  "on  his  attaining"  that  ag^, 
would  be  contingent  (/).  But,  where  the  legacy  is  charged 
on  land,  it  is  immaterial  whether  the  vesting  or  the  time 
of  payment  only  is  postponed  until  the  legatee  attains  a 
specified  age;  in  either  event  the  legacy  sinks  into  the 
land  for  the  benefit  of  the  inheritance  if  the  legatee  dies 
without  attaining  the  specified  age  {g),  unless  a  contrary 
intention  is  shown_(/j);  and  the  Court  will  not,  where  the 
legacy  is  charged  on  the  land  in  aid  of  the  personalty, 
treat  it  as  not  being  so  charged  so  as  to  make  it  trans- 
missible and  payable  to  the  legatee's  personal  representa- 
tives out  of  the  personalty  («) . 


Ab  to  interest 
ofa  legacies 

General  rule. 


With  regard  to  interest  on  legacies,  the  general  rule  is 
that  a  vested  pecuniary  legacy,  for  which  no  time  of 
payment  is  mentioned  in  the  will,  carries  interest  at  the 
rate  of  4  per  cent,  (j)  from  the  end  of  the  first  year  after 
the  testator's  death,  the  executor  being  allowed  a  year  in 
which  to  ascertain  whether  the  assets  permit  of  payment; 
and  this  is  so,  even  where  the  legacy  is  given  to  the  widow 
in  lieu  of  dower  or  freebench  (fc),  or  where  it  is  given  on 
a  series  of  limitations  (Z),  or  w'here  it  is  given  to  a  person 
on  his  attaining  a  certain  age,  and  he  attains  that  age  in 
the  testator's  lifetime  (wi).  If  the  legacy  is  directed  by, 
the  will  to  be  paid  at  a  time  earlier  than  the  end  of  the 
first  year,  interest  will  run  from  the  specified  time, 
although  the  legatee  could  not  insist  on  earlier  payment; 
and  a  legacy  payable  at  a  future  day  carries  interest  only 


(/)  Stapletoa  v.  Cheales  (1711),  Pr.  Oh.  317;  Hanson  v.  ffra!iam 
(1801),  6  Ves.  239;  Se  KirMey  (1918),  87  L.  J.  Ch.  247. 

(g-)  Pawlett  V.  Pawlett  (1685),  1  Vem.  321. 

(A)  Henty  v.  Wrey  (1882),  21  Ch.  D.  332. 

(«)  Prov>se  V.  Abingdon  (1738),  1  Atk.  482. 

(;■)  R.  S.  C,  Ord.  LV.  r.  64. 

Uc)  Re  BignoU,  Bignold  v.   BignoU  (1S90),  45  Oh.  D.  496. 

h)  Re  Whittaker,  Whittaker  v.  Whittaher  (1882),  21  Oh.  D.  657. 

(m)  Re  Palfreeman,  Public  Trustee  v.  Palfreeman,  1914,  1  Ch. 
877. 
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from  that  day  («) .  Where  no  time  is  fixed  for  payment, 
interest  runs  from  the  end  of  the  first  year,  m'en  thoug'h 
the  legacy  is  expressly  made  payahle  out  of  a  reversionary 
fund  -which  is  not  got  in  until  later  (o) ;  but  it  is  otherwise 
if  the  legacy  is  only  directed  to  he  paid  when  the  reversion 
falls  into  possession,  for  such  a  legacy  carries  interest  only 
from  the  time  when  the  reversion  falls  into  possession  (p) . 
A  contingent  pecuniary  legatee  is  not  entitled,  as  a  rule, 
to  interest  until  the  contingency  happens  (g).  No  interest 
is  payable,  as  a  rule,  on  arrears  of  an  annuity  given  by 
the  will  (r) . 

In  the  following  cases,   however,   interest  is  payable  Where 
from  the  date  of  the  testator's  death: —  interest 

(1)  Where  the  legacy  is  charged  on  land  only  (s);  thTdeath" 

(2)  Where  the  legacy  is  given  to  an  infant  child  of  the 

testator  or  to  an  infant  to  whom  he  stands  in  lotip 
parentis,  and  no  other  fund  is  designated  for  the 
infant's  maintenance  {t);  and  this  is  so  even  if 
the  infant  is  only  entitled  contingently  (m),  pro- 
vided' the  contingency  is  not  the  attaining  of 
some  greater  age  than  twenty-one  years  (»); 

(3)  Where   the  legacy   is   given   in   satisfaction   of  a 

debt(«/); 

(4)  Where  the  legacy  is  of  a  fund  which  is  segregated 

by  the  will  from  the  rest  of  the  estate  {z) ; 

(5)  Where  the  legacy  is  of  the  residuary  personalty. 

If,  however,  the  residue  is  settled  on  persons  in 
succession,  the  tenant  for  life,  as  already  ex- 
plained, does  not  necessarily  take  the  whole  of 
the  income  produced  by  it  (a),  and,  in  order  to  The  rule  in 
ascertain  the  residue  on  which  the  tenant  for  -^ihusm^. 

Whittell. 

(n)  Lord  v.  Lord  (1867),  L.  E.  2  Ch.  App.  782. 

(o)  Walford  v.  Walford,  1912,  A.  C.  658. 

Ip)  Earle  v.  Bellingham  (1857),  24  Beav.  448. 

(?)  Ue  George  (1877),  5  Ch.  D.  837. 

('/•)  Re  Eisooe,  Hiscoe  v.  Waite  (1902),  71  L.  J.  Ch.  347.  Con- 
trast Re  Salvin,  1912,  1  Ch.  332. 

(s)  Maxwell  v.  Wettenhall  (1722),  2  P.  W.  26;  Re  West,  1913, 
2  Ch.  345. 

(<)  Re  Moody,  Woodroffe  v.  Moody,  1895,  1  Ch.  101;  Re  Ramsey. 
1917,  2  Ch.  64. 

(u)  Re  Bowlhy,  1904,  2  Ch.  685. 

(a:)  Re  Abrahams,  1911,  1  Ch.  108. 

(y)  Clark  V.  Sewell  (1744),  3  Atk.  99. 

(z)  Re  Woodin,  1895,  2  Ch.  309. 

(o)  Ante,  p.  141. 
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life  is  entitled  to  income,  the  executors  niust  not 
be  treated  as  paying  the  debts,  funeral  and  testa- 
mentary expenses  entirely,  out  of  capital,  but 
partly  out  of  capital  and  partly  out  of  income. 
It  iwas  laid  down  in  AUKusen  v.  WhitteM(V) 
that  the  executors  must  be  treated  as  paying  the 
debts,  &c.  with  such  portion  of  the  capital  as, 
together  :with  the  interest  on  that  portion  for 
one  yecdr,  is  sufEcient  for  the  purpose;  but  this 
is  not  a  hard  and  fast  rule,  and  will  not  be 
applied  to  a  case  where  the  debts,  &c.  are  paid 
some  considerable  time  before  the  end  of  the  first 
year.  In  such  a  case,  the  Court  will  so  adjust 
the  accounts  as  to  produce  an  equitable  result 
between  the  tenant  for  life  and  the  remaindbr- 
man,  being  as  careful  to  see  that  the  tenant  for 
life  is  not  unduly  penalised  as  that  he  is  not 
unduly  benefited  (c); 
(6)  Where  the  legacy  is  an  immediate  specific  legacy 
of  something  which  produces  income,  e.g.,  of 
shares  or  stock.  Here  the  legatee,  once  the 
executor  has  assented  to  the  legacy,  is  entitled 
to  all  the  profit  produced  by  the  thing  as  from 
the  testator's  death  {3),  and,  on  the  other  hand, 
must  bear  all  the  expense  connected  with  it  as 
from  the  testator's  death  (e). 


Accretion  to 
legacy,— 
whether  it 
goes  to  the 
legatee  or  to 
the  testator's 
estate. 


Where  there  is  a  legacy  of  shares,  and  there  is  an 
accretion  thereto,  either  by  the  payment  of  a  dividend  or 
bonus  or  otherwise,  the  question  frequently  arises  whether 
the  accretion  belongs  to  the  legate©  or  forms  part  of  the 
testator's  estate;  and,  if  the  shares  are  given  to  one  for 
life  and  then  over,  a  further  question  arises  whether  the 
accretion,  if  it  does  not  form  part  of  the  testator's  estate, 
goes  to  the  tenant  for  life  as  income  or  must  be  treated  as 
capital.  The  answer  to  these  questions  can. generally  be 
found  by  applying  the  provision  of  the  Apportionment 
Act,  1870  (/),  to  the  effect  that  rents,  annuities,  divid'ends 


(6)  (1867),  L.  E.  4  Eq.  295. 

(c)  Ee  McEuen,  MaEuen  v.  Phelps,  1913,  2  Ch.  704;  Re  Wills, 
1915,  1  Oa.  769. 

{d)  Barrington  v.  Tristram  (1801),  6  Ves.  345;  Re  West,  West  v. 
RoherU,  1909,  2  Oh.  180. 

(e)  Re  Pearoe,  1909,  1  Ch.  819. 

(/)  33  &  34  Vict.  c.  35. 
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and  other  periodical  payments  in  the  nature  of  income  are 
to  be  deemed  to  accrue  due  from  day  to  day,  and  to  be 
apportionable  accordingly — ^a  provision  "which  applies 
{inter  alia)  to  the  dividends  of  all  companies  registered 
under  the  Companies  Acts  {g),  even  though  they  are 
private  companies  {h),  but  -which  may  be  excluded'  by  the 
■will.  If  the  dividend  is  declared  in  the  testator's  lifetitoe, 
it  forms  part  of  his  estate,  even  though  it  may  not  be 
payable  until  after  his  death  {i) ;  but,  if  it  is  not  declared 
until  after  his  death,  it  will  go  to  the  legatee,  unless  it 
was  declared  in  respect  of  a  particular  period  which 
occurred  wholly  or  partly,  in  the  testator's  lifetime,  in 
which  case  it  will  go  wholly  or  partly  to  his  estate,  unless 
the  Apportionment  Act,  1870,  is  inapplicable  (fc). 

The  same  rules  apply  as  between  tenant  for  life  and  Whether        , 
remainderman,  so  that  the  tenant  for  life  wiU  take  as  accretion 
income  all  dividends  and  bonuses  in  the  nature  of  dividends  ^^^^^  ^ 
declared  before  his  death,  or  declared  afterwards  in  respect  income  or 
of  a  period  covered  by  his  life,  even  though  they  may  be  mist  be 
declared    out    of    accumulated    profits  (Z).     But,    if    no  olpUal  *^ 
dividend  is  declared  or  paid  for  the  financial  years  indud'ed 
in  the  life  tenancy,  the   life    tenant's  executors  are  not 
entitled  to  have  the  arrears  made  good  out    of   future 
dividends,  even  though  the  shares  are  preference  shares 
carrying  a  fixed   cumulative  preferential   dividend  (m) . 
Further,  if  the  dividend  is  pa-id  partly  in  cash  and  partly 
by  the  allotment  of  new'  shares,  the  tenant  for  life  is  not 
entitled  to  the  new  shares  entirely,  but  only,  to  so  much 
of  the  value  of  the  new  sliares  as  represents  the  part  of  the 
dividend  not  paid  in  cash  (w) .     And  if  the  company  is 
wound  up  and    the  shareholders  receive  more  than  the 
nominal  value  of  their  shares,  the  surplus,  though  in  a 
sense  profit,  will  not  belong  to  the  tenant  for  life  as  income 
but  must  be  treated  as  capital' (o). 

{g)  Re  Lymght,  1898,  1  Oh.  115;  Re  Oppenheimer,  1907,  1  Oh. 
•399. 

(h)  Re'WhiU,  Theobald  v.  White,  1913,  1  Oh.  231. 

(J)  Lock  V.  Vermbles  (1859),  27  Beav.  598. 

(k)  Bates  v.  MacUnley  (1862),  31  Beav.  280;  Jones  v.  Ogle  (1872), 
L.  R.  8  Oh.  App.  192;  Re  Cox's  Tr-u^t  (1878),  9  Oh.  D.  169;  Re 
Mdwards,  Newbery  v.  Edwards,  1918,  1  Oh.  142. 

(0  Lawrence  v.  Lawrence  (1884),  26  Oh.  D.  795;  Re  Pier oy,  1907, 
1  Oh.  289;  Re  Mmrhead,  1916,  2  Oh.  181. 

(m)  Re  Sale,  Nisbet  v.  Philp,  1913,  2  Oh.  697. 

(«)  Re  Malam,  Malam  v.  Hitohens,  1894,  3  Oh.  578. 

(o)  Re  Arndtage,  Armitage  v.  Garnett,  1893,  3  Oh.  337. 
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The  rule  in 
Bouoh  V. 
Sproule. 


No  apportion- 
ment where 
stocks  are  sold 


When  a 
condition 
subsequent 
attached  to 
a  legacy  is 
in  terrorem 
only  and  void, 
and  when  not. 


Where  a  company  has  the  power  either  of  distributing 
its  profits  as  dividend  or  of  converting  them  into  capital, 
and  the  company  validly  exercises  this  power,  such 
exercise  of  its  power  is  binding  on  all  persons  interested 
under  the  testator- in  the  shares,  and  consequently  what  is 
paid  by  the  company  as  dividend  goes  to  the  tenant  for 
life,  and  what  is  paid  by  the  company  to  the  shareholder 
as  capital,  or  appropriated  as  an  increase  of  the  capital 
stock  of  the  concerto,  enures  to  the  benefit  of  all  who  are 
interested  in  the  capital  (p) .  In  all  cases,  the  question  is 
whether  the  company  intended  to  capitalise  the  profits  or 
not{q).  But  if  the  capitalisation  of  the  profits  is  in- 
valid, the  tenant  for  life  is  entitled  to  them  (r) . 

Where  stocks  or  shares  are  held  upon  trust  for  A.  for 
life,  with  remainder  to  B.,  and  A.  dies  while  a  dividend 
is  accruing,  and  the  stocks  or  shares,  instead  of  being 
transferred  to  B.,  are  sold  cum  div.,  i.e.,  with  the  accruing 
dividend  included,  and  thereby  a  larger  price  is  obtained, 
A.'s  estate  is  not  entitled  to  receive  any  part  of  the  price 
in  respect  of  the  apportioned  dividend  accrued  before  A.'s 
death,  in  the  absence  of  special  circumstances  (s) . 

Where  a  legacy  or  annuity  is  subject  to  a  condition 
subsequent  that  the  legatee  or  annuitant  shall  not  dispute 
the  will,  or  shall  not  marry  a  particular  person,  or  shall 
not  marry  without  the  consent  of  a  certain  person,  or  the 
like,  the  condition  is  regarded  as  in  terrorem  only,  and 
no  forfeiture  is  incurred  by  disreigard  of  the  condition, 
unless  there  is  a  gift  over  to  another  on  breach  of  the 
oondition  (i).  Where  there  is  such  a  gift  over,  it  will 
be  effectual  even  though  the  legatee  does  not  know  of  the 
condition  until  it  is  too  late  to  comply  with  it  (u),  and 
even  though  the  person  entitled  to  the  gift  over  is  the 
executor,  and  he  does  not  inform  the  legatee  of  the  con- 
dition, the  executor  being  under  no  duty  to'give  the  legatee 


(p)  Bouch  V.  Sproule  (1887),  12  A.  C.  385,  at  p.  397. 

(?)  Re  Evam,  Jones  v.  Evans,  1913,  1  Ch.  23;  Re  Thomas,  1916, 

2  Ch.  331. 

(r)  Re  Pierey,  1907,  1  Ch.  289. 

(s)  Bulkeley  v.   Stephens,  1896,  2   Ch.   241.     And   see  Freman   v. 
WMtbread  (1865),  L.  B.  1  Eq.  266;  Re  Peel,  1910,  1  Ch.  389. 

(i)  Powell  V.  Morgan  (1688),  2  Vern.  90;  Lloyd  v.  Branton  (1817), 

3  Mer.  108,  at  p.  117;  Re  Whiting,  Whiting  v.  Be  Rutzen,  1905,  1 
Ch.  96. 

(«)  Re  Hodge's  Legacy  (1873),  L.  R.  16  Eq.  92. 
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notice  of  the  condition  {x) .  If  the  legacy  is  settled  on 
the  legatee  for  life  with  remainders  over,  and  the  legatee 
for  life  disregards  the  condition,  e.g.,  by  marrying  with- 
out the  required  consent,  the  forfeiture  involves  not  only 
the  life  interest,  but  the  remainders  also  {y) .  If,  however, 
the  condition  is  contrary  to  publixj  policy,  e.g.,  if  it  is  in 
total  restraint  of  marriage,  or  if  it  is  repugnant  to  the 
nature  of  the  gift,  as  when  it  forbids  the  legatee  to  take 
any  proceedings  to  compel  payment  of  his  legacy,  it  will 
be  void  {z),  as  it  will  also  be  if  it  becomes  impossible,  as 
where  the  legatee  is  not  to  marry  without  the  consent  of 
the  two  executors,  and  one  of  them  dies  (a) .  And  the 
Court  will  not  suffer  any  abuse  of  such  conditions,  so 
that  the  executors  must  not  refuse  their  consent  fraudu- 
lently or  dishonestly  or  unreasonably  (6),  and,  when  the 
consent  has  been  once  fairly  given,  it  may  not  afterwards 
be  withdrawn  (c) . 

Where  the  condition  attached  to  the  legacy  or  annuity  When  a 
is  a  condition  precedent  and  is  not  illegal,  the  condition  condition 
must  be  fulfilled  before  the  gift  can  vest;  the  gift,  there-  f/effeotual 
fore,  fails  if  the  condition  is  impossible,  unless  the  impos- 
sibility arises  through  the  act  of  the  testator.     There  is 
no  need,  apparently,  for  a  gift  over  to  make  a  condition 
precedent  effectual  {d) ;   and,  in  the  case  of  a  condition 
requiring  marriage  with  consent,  there  is  certainly  no  need 
for  a  gift  over*  if  some  other  provision  is  made  for  the 
legatee  or  annuitant  in  the  event  of  marriage  without 
consent  (e) . 

(a)  Re  I.fiwis,  1904,  2  Ch.  658;  Se  Mackay,  1906,  1  Oh.  25. 

(y)  Re  Whiting,  Whiting  v.  De  Rutzev,  supra. 

(z)  Rhode-i  V.  Muswell  Hill  (1861),  29  Bleav.  561;  Re,  JFilliai,is; 
1912,  1  Ch.  399;  Re  Sandbrook,  1912,  2  Ch.  471. 

(fl)  Peyton  v.  Bury  (1731),  2  P.  Wms.  625. 

(6)   Clarke  v.  Parker  (1812),  19  Ves.  1. 

(e)  Re  Ingall,  Ingall  v.  Brown,  1904,  1  Ch.  120. 

Id)  Scott  V.  Tyler  (1787),  2  Bro.  Ch.  431;  Re  Brown's  Will 
(1881),  18  Ch.  D.  61. 

(e)  Gillett  v.  Wray  (.1715),  1  P.  Wms.  284;  Re  Nourse,  Hampton 
V.  iyroM^se,  1899,  i  Ch.  63.  . 
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CHAPTEE  XVII. 


MARSHALLING  ASSETS. 


(1)  Marshall- 
ing aa 
between 
creditors. 
General 
principle. 


I.  Marshalling  as  between  creators. — Where  there  are 
two  creditors  of  the  same  diebtor,  and  one  creditor  has  a 
right  to  resort  to  two  funds  of  the  debtor  for  payment  of 
his  debt,  and  the  other  creditor  has  a  right  to  resorb  only 
to  one  fund,  the  Court  will  so  "  marshal "  or  arrange 
the  funds  that  both  creditors  are  paid  as  far  as  possible. 
It  will,  therefore,  order  the  first  creditor  to  be  paid  out  of 
the  fund,  against  which  the  second  creditor  has  no  claim, 
so  far  as  that  fund  will  extend,  so  as  to  leave  as  much 
as,  possible  of  the  second  fund  for  payment  of  the  second 
creditor;  and,  if  the  first  creditor  has  already  paid  him- 
self out  of  the  second  fund,  the  Court  will  allow  the  second 
creditor  to  stand  in  his  shoes  and  resort  to  the  first  fund 
to  the  extent  to  which  the  second  fund  has  been  exhausted 
by  the  first  creditor. 


Marshalling 
between 
simple 
contract  and 
specialty 
creditors 
before  the 
Administra- 
tion of 
Estates  Act, 
1833. 


This  principle  was  frequently  applied  in.  the  adminis- 
tration of  a  deceased  person's  estate  as  between  simple 
contract  and  specialty  creditors  in  days  before  the 
Administration  of  Estates  Act,  1833(a).  As  has  been 
already  mentioned  (6),  specialty  creditors,  where  the  heir 
was  bound,  had  a  right  to  be  paid  out  of  the  deceased's 
realty  as  well  as  out  of  his  personalty,  while  simple  con- 
tract creditors  had  no  claim  for  payment  against  the  realty 
unless  it  was  devised  on  trust  to  pay  debts,  or  was  charged 
with  debts;  and,  in  the  absence  of  such  a  devise  or  charg©, 
specialty  creditors  might  have  resorted  to  the  personal 
estate  in  priority  to,  and  to  the  realtj  in  exclusion  of, 
the  simple  contract  creditors.  Therefore,  if  the  personalty 
was  insufiicient  to  pay  both  sets  of  creditors,  the  Court  of 
Chancery,  when  it  was  administering  the  estate,  compelled 
the  specialty  creditors  to  resort  in  the  first  place  to  the 


(a)  3  &  4  Will.  IV.  c.  104. 


(6)  Ante,  p.  202. 
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real  assets,  so  as  to  leaVe  the  personalty  for  the  simple 
contract  creditors;  and  if  the  specialty  creditors  had  ex- 
hausted the  personal  assets,  the  simple  contract  creditors 
were  put  in  their  place,  against  the  real  assetsi,  so  far  as 
the  specialty  creditors  had  exhausted  the  personal 
assets  (c) .  The  specialty  creditor,  having  two  funds,  was 
not  allowed,  by  resorting  to  the  fund  which  was  the  only 
resource  of  the  simple  contract  creditor,  to  disappoint  the 
latter,  the  object  of  the  Court  being  to  see  that  all  the 
creditors  were  satisfied  so  far  as,  by  any  arrangement 
consistent  with  the  nature  of  the  several  claims,  the  assets 
permitted.     This  was  called!  "marshalling  of  assets." 

At  the  present  day  there  is  no  need  to  marshal  in  Marshalling' 
favour  of  simple  contract  creditors,  for  the  realty  is  now  "*  securities, 
liable  for  payment  of  all  the  debts.  But  it  is  still  neces^ 
sary  sometimes  to  apply  tlhe  principle  of  marshalling  as 
between  secured  creditors.  If,  for  instance,  a  person, 
having  two  estates,  Blackacre  and  Whiteacre,  mortgages 
both  estates  to  A.,  and  afterwards  mortgages  Blackg^re 
only  to  B.,  either  with  or  without  notice  of  A. 's  mortgage, 
the  Court  directs  A.  to  realise  his  debt  first  out  of  White- 
acre,  and  to  take  the  balance  only  out  of  Blackacre  so  as 
to  leave  as  much  as  possible  of  Blackacre  to  satisfy  B.  {d). 

The  doctrine  of  marshalling  is  not  allowed  to  prejudice  No  marshall- 

the  first  mortgagee,  and  A.  can,  therefore,  realise  his  secu-  ™f  .*°  PJ ^ 

rities  as  he  pleases  (e),  but    if   he  pays  himself  out  of  mortgagee. 
Blackacre,  B.  is  allowed  to  resort  to  Whiteacre  to  the 
extent  to  which  Blackacre  has  been  exhausted  by  A.,  and 
to  have  the  same  priority  against  Whiteacre  as  A.  had. 

B.'s  right  to  marshal  will  be  enforced,  not  only  against  Nor  to  pre- 
the  original  mortgagor,  but  also  against  all  persons  claim-  ju?'?®  "* 
ing  through  him  as  volunteers.     It  is  not  lost,  therefore,  other  than""^' 
by  the  fact  that  the  mortgagor  has  died,  and  the  two  volunteers, 
estates,  Blackacre  and  Whiteacre,  have  passed  to  different 
persons  (/).    But  it  is  not  allowed  to  prejudice  purchasers 

(c)  Aldrioh  ,.  Cooper  (1803),  8  Ves.  382. 

Id)  Lanoy  v.  Buhe  of  Athol  (1742),  2  Atk.  446;  South  v.  Bloxam 
(1865),  2  Hem.  &  MUl.  457. 

(«)  Wallis  V.  Woody^ar  (1855),  2  Jur.  N.  S.  179. 
(/)  Liwoy  V.  Duke  of  Athol,  supra. 
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or  mortg9,gees  of  one  of  the  estates;  so  that,  if  in  the  case 
supposed  above,  the  mortgagor  had  created  another  naort- 
gage  of  Whiteacre  in  favour  of  C,  B.  would  have  no 
equity  to  throw  the  whole  of  A.'s  n^ortgage  on  Whiteacre, 
and  so  destroy  C.'s  security.  As  between  B.  and  C., 
A.  is  bound  to  satisfy  himself  out  of  the  twO' estates  rate- 
ably  according  to  their  respective  values,  and  thus  to  leave 
the  surplus  proceeds  of  each  estate  to  be  applied  in  pay- 
ment of  the  respective  incumbrances  thereon  {g) .  And 
the  position  would  be  the  same  if  0.  were  a  mortgagee  of 
both  Blackacre  and  Whiteacre,  unless  C .  took  his  mortgage 
expressly  subject  to  the  payment  of  the  two  prior  mort- 
gages (^). 


No  marshall- 
ing unless 
there  is  a 
common 
debtor,  nor 
unless  one 
creditor  has 
a  claim  or 
charge  on 
both  funds. 


In  order  that  a  case  for  marshalling  may  arise,  there 
must  be  two  creditors  of  the  same  debtor,  or  "  common 
debtor,"  as  he  has  been  called.  "It  was  never  said  that 
if  I  have  a  demand  against  A.  and  B.,  a  creditor  of  B. 
shall  compel  me  to  go  against  A."  (i).  And  one  of  the 
creditors  must  have  a  claim  or  charge  upon  two  funds 
and  the  other  upon  one  only.  This  is  well  illustrated 
by  Webb  v.  Smith  (k).  There  Smith,  an  auctioneer,  sold 
a  brewery  for  Canning,  and  had  part  of  the  proceeds  of 
sale  in  his  hands  subject  to  his  claim  for  his  charges  in 
connection  with  the  sale.  He  also  had  in  his  hands  the 
balance  of  the  price  of  some  furniture  also  sold  for 
Canning.  Canning  gave  Webb  a  charge  on  the  proceeds 
of  sale  of  the  brewery,  and  Webb  gave  notice  of  the  charge 
to  Smith.  Afterwards,  Smith  handed  the  balance  of  the 
price  of  the  furniture  to  Canning,  and  appropriated  the 
part  of  the  proceeds  of  sale  of  the  brewery  to  the  payment 
of  his  charges.  It  was  held  by  the  Court  of  Appeal  that 
he  was  justified  in  so  doing,  and  was  not  bound  to  pay 
himself  his  charges  out  of  the  furniture  fund  so  as  to 
leave' the  brewery  fund  for  Webb;  for  Smith  had  no  lien 
on  the  furniture  fund  for  the  brewery  charges,  but  at  most 
a  right  of  set-off,  and  to  compel  him  to  rely  on  that 
might' have  prejudiced  him. 


(.9)   Gibsoii  V.  Seaqrim  (1855),  20  Beav.  at  p.  619;  Flint  v.  Howard, 
1893,  2  Ch.  54,  at  p.  72. 

.(K)  Barnes  v.  Racster  (1842),  1  Y.  &  O.  O.  401;  Jle  Mower '(1^6%) ^ 
L.  R.  8  Eq.  110. 

(i)  Ex  parte  Kendall  (1811),  17  Ves..  520.    . 

(Z)   (1885),  30  Ch.  D.  192. 
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In  connection  with  this  subject,  it  may  be  mentioned  Apportion- 
that  if  a  mortgag-e  debt  is  secured  on  two  different  pro^  mentof 
perties,  and,  by  reason  of  death  or  otherwise,  the  equities  tX'fstfter 
of  redemption  become  vested  in  different  persons,  the  debt  as  between 
must   be    borne  rateably  by  the  two  properties  in  pro-  Persons 
portion   to   their   respective   values,    unless    one   of    the  the'equifesof 
properties   was    made    the    primary    fund   for   payment  redemption, 
of  the  debt.     Thus,  where  a  testator,,  who  had'  devised 
Blaokacre  and  Whiteacre'  to  different  persons,  deposited 
the  title  deeds  of  Blaokacre  with  his  bankers  t'o  secure 
any  balance  that  might-  be  due  from  him,  and  afterwards, 
being  largely  indebted  to  the  bankers  and  requiring  a 
furtheir  advance,  deposited  also  the  title  deeds  of  White- 
acre,    and    died    without    paying    off    the    debt,    it   was 
held  that  the  debt  due  to  the  bankers  up  to  the'  time  of 
the  second  deposit  m'ust  be  paid  out  of  Blacka'cre,  and 
that  the  debt  which  had  accrued  due  afterwards  must  be 
paid  rateably  out  of  Blaokacre  and  Whiteacre,  the  value 
of  Blackacre  being  computed  for  this  purpose  as  its  value 
after  payment'  of  the  first-mentioned  debt  (?) . 

II.  Marshalling  as  between  beneficiaries. — The  order  .(2)  MMshall- 
in  which  the  various  assets  of  a  deceased  person  are  to  be  j^n^oiarTe^s!" 
applied  for  the  payment  of  his  debts  (to)-  regulates  the 
administration  of  such  assets  only  as  between  the  various 
persons  beneficially  entitled  to  the  deceased's  estate,  and 
does  not  affect  the  rights  of  the  creditors  themselves,  who 
may  resort  indiscriminately  to  all  or  any  of  the  assets.  It 
may  happen,  therefore,  that  the  assets  are  not  applied  in 
their  proper  order  for  payment  of  the  debts.  This  dis- 
turbing action  of  creditors  will  give  rise  to  a  case  for 
marshalling. 

The  general  principle  of  marshalling,  as  between  the  General 
beneficiaries,  may  be  arrived  at  in  this  way:  Taking  the  pw^^'pl^- 
various  properties  specified  on  p.  233,  supra,  in  the  order 
of  their  respective  liabilities  to  the  payment  of  debts  as 
stated  on  that  page,  and  substituting  in  the  same  order 

(I)  Be  Eochefort  v.   Hawes   (1871),  L.   R.   12  Eq.  .540.     And  see  , 

TApscomb  v.  Lipscomb  (1869),  L.  E.  7  Eq.  501. 
(w)  See  ante,  p.  233. 
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thp  various  persons  to  whom  these  various  properties  would 
go  if  there  were  no  debts  to  pay, — and  to  whom  they 
do  in  fact  go,  so  far  as  they  are  not  exhausted  by  the 
payment  of  the  debts, — ^we  obtain  the  following  list  of 
the  persons  entitled  to  participate  in  the  property  of  the 
deceased: — 

(1)  The  next  of  kin  or  residuary  legatees; 

(2)  The  residuary  devisee  or  heir-at-law; 
'     (3)  The  heir-at-law; 

(4)  The  charged  devisees  (specific  and  residuary); 

(5)  The  pecuniary  legatees; 

(6)  The   devisees    (specific   and    residuary)    and    the 

specific  legatees; 

(7)  The  voluntary  appointees;  and 

(8)  The  widow. 

Now,  the  general  rule  of  marshalling  is  that  if  any 
beneficiary  in  the  list  is  disappointed'  of  his  benefit  under 
the  will  through  a  creditor  being  paid  out  of  the  fund 
intended  for  such  disappointed  person,  then  such  person 
may  recoup  or  compensate  himself  for  that  disappoint- 
ment, to  the  extent  thereof,  by  going  against  the  fund 
or  funds  intended  for  any  one  or  more  of  the  beneficiaries 
prior  to  himself  in  the  list;  and  such  secondly  disapipointed 
person  or  persons  may,  in  his  or  their  turn,  do  the  like 
against  those  prior  to  himi  or  them;  so  that,  eventually, 
the  next  of  kin  or,  as  the  case  may  be,  the  residuary 
legatees  haVe  to  bear  the  disappointment  without  any 
means  of  redress,— they  having,  in  fact,  no  title  to  any- 
thing, save  what  remains  after  a  due  administration  of 
the  estate.  But  nobody  may  go  against  anyone  who  is 
posterior  to  himself  on  the  list;  and  persons  who  occupy 
the  same  rank  in  the  list  contribute  rateably  as  between 
themselves. 

Application  The  general  principle  may  be  illustrated  by  reference  to 
of  the  ffeneral  particular  cases.  And,  first,  as  regard's  the  widow's  para- 
pnnoiple.  phernalia.  Although  her  paraphernalia,  with  the  excep- 
pmapher-  '^°^  °-^  necessary  wearing  apparel,  is  liable  for  her  deceased' 
nalia.  husband's  debts,  still,  the  widow  will   be    preferred,  in 

respect  thereof,  to  a  general  legatee,  and  will  be  entitled. 
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therefore,  to  mar^al  assets  in  all  cases  in  which  a  general 
legatee  would  he  entitled  to  do  so  (w),  and,  apparently, 
she  is  entitled  to  precedence  also  over  spiecifio  legatees 
and  devisees  (o),  and  in  fact  to  rank  next  after  credi- 
tors. But  the  question  is  of  little  practical  importance 
since  the  Married  Women's  Property  Acts,  for  clothing 
and  jewellery  given  to  her  by  her  husband,  or  bought 
with  money  supplied  by  him,  will  usually  be  her  separate 
property  and  not  liable  to  his  debts  at  all  (p) . 

Again,  if   an    heir-at-law  has  paid   any  debts  which  Right  of 

ought  to  have  been  paid  out  of  the  general  personal  estate,  heir-at-law 

he  may  have  the  assets  marshalled  in  his  favour  and  claim  '°  "^^''al; 

reimbursement  out  of  the  general  personal  estate,  but  not, 

of  course,  out  of  the  fund  for  payment  of  the  general 

legacies,  and  still  less  out  of  specific  legacies  (g).     So,  and  of  devisee 

also,  a  devisee  of  lands  charged  with  the  payment  of  debts  "^^^''i    ■^l^ 

who  pays  any  debts  whilst  any  of  the  previously  liable  ieUa.    ^^ 

property  remains  unexhausted,  may  claim  repayment  out 

of  the  general  personal  estate,  land  subject  to  a  trust  for 

payment  of  the  debts,  and  land  descending  to  the  heir  (r) ; 

and  a  residuary  devisee  stands  for  this  purpose  in  the  Position  of 

same  position  as  a  specific  devisee  (s) .  residuary 

'■  ^  '  devisee. 

Pecuniary  legatees,  if  the  personal  estate  out  of  which  Against 
they  are  to  be  paid  has  been  exhausted  by  the  creditors,  !!r„?™;„. 

.,,  J^  ._         ipi        1         1  •  1     1  1  1       pecuniary 

are  entitled  to  be  paid  out  oi  lands  which  descend  to  the  legatees  may 

heir  (t),  and  out  of  lands  devised  either  specifically  or  marshal. 

by  way  of  residue  on  trust  to  pay  debts  (m),  and  even  out 

of  lands  merely  charged  with  debts,  although  the  charge 

may  be  created  simply  by  a  direction  to  pay  the  debts  (x) ; 

and  this  rule  is  not  affected  by  the  Land  Transfer  Act, 

1897  (y) .    But  a  pecuniary  legatee  is  not  entitled  to  claim 

(«)  Tipping  V.  Tipping  (1721),  2  P.  W.  729. 

(o)  Tj/nt  V.  Ti/nt  (1729),  2  P.  W.  542;  Masson  v.  Se  Fries,  1909, 
2  K.  B.  831.    But  see  Probert  v.  Clifford  (1739),  Amb.  6. 
(jp)  Masson  v.  JOe  Fries,  \siepra.    And  see  infra,  p.  383. 
(?)  Sanby  v.  Roberts  (l751),  Amb.  128. 
(f)  Harmood  v.  Oglandcr  (1803),  8  Ves.  106,  at  p.  124. 
(s)  Lmioefield  v.  Igguld^'^mi),  L.  R.  10  Ch.  App.  136. 
It)  Hanby  v.  Roberts  (1751),  Amb.  127,  128. 
(«)  Riclcard  v.  Barrett  (1857),  3  K.  &  J.  289. 
\x)  Re  Roberts,  1902,  2  Ch.  834. 
(J)  60  &  61  Vict.  0.  65;  Re  Kempster,  1906, 1  Ch.  446. 
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repayment  out  of  realty  devised,  whether  specifically  or 
by  way  of  residue,  without  any  charge  of  or  direction 
for  payment  of  debts  (2). 


Specific 
legatees  and 
specific  or 
residuary 
devisees. 


And  as  regards  specific  legatees  and  devisees,  :wheth6r 
specific  or  residuary,  whose  property  is  not  charged  with 
debts,  these,  if  their  property  is  used  to  pay  the  debts  of 
the  testator,  may  claim  compensation  out  of  any  other 
property  of  the  testator,  whether  real  or  personal.  The 
amount  of  compensation  to  which  they  are  entitled  is  the 
value  of  the  interest  of  which  they  are  disappointed;  so 
that  in  the  case  of  a  legacy  of  shares  given  to  an  infant 
contingently  on  his  attaining  twenty-one,  if  the  shares 
are  sold  to  pay  debts,  the  compensation  will  be  the  value 
of  the  shares  when  the  infant  attains  twenty-one  {a).  As 
between  themselves,  these  devisees  and  legatees  contribute 
rateably  to  satisfy  the  debts- of  the  testator  which  the 
property  antecedently-  liable  has  failed  to  satisfy  (&). 
Where  a  devise  is  charged  with  a  legacy  or  portion,  the 
de\isee  must  contribute  to  the  full  value  of  the  land  at 
the  testator's  death,  without  any  deduction  for  the  legacy 
or  portion,  and  the  legatee  or  portionist  does  not  contribute 
at  all  (c) . 


Marshalling 
between 


where  certain 
legacies  are 
charged  on 
real  estate 
and  others 
are  not  so 
charged. 


There  is  another  species  of  marshalling  between  bene- 
ficiaries which  does  not  arise  from  the  disturbing  action 
of  creditors,  and  that  is  marshalling  as  between  pecuniary 
legatees,  where  some  of  the  legacies  are  charged  on  the 
real  estate  and  the  others  not.  This  kind  of  marshalling 
arises  simply  from  the  presumption  that  the  testator 
wishes  all  the  legatees  to  be  paid  if  possible^  As  was 
pointed  out  in  the  preceding  chapter,  even  at  the  present 
day,  legacies  are  not  payable  out  of  real  estate  directly, 
unless  the  testator  has  charged  his  real  estate  with  their 
payment.  If,  therefore,  a  testator  leaves  certain  legacies 
payable  only  out  of  his  personal  estate,  and  certain  others 


(z)  Farquhtti-son  V.  Floyfir  (1876),  3  Ch.  D.  109. 
(«)  Re  Broadwood,  Lyall  v.  Broadwood,  1911,  1  Ch.  277. 
(6)  Tombs  V.  Sooh  (1846),  2  Coll.  490. 

(c)  Se  Saunders-Bavies  (1887),  34  Ch.  D.  482;  Re  Bowden,  1894, 
1  Ch.  693. 
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which  he  has  charged  on  his  real  estate,  in  aid  of  his  per- 
sonalty, and  the  personalty,  is  not  sufficient  to  pay  all  the 
legacies,  equity  will  marshal  the  legacies  so  as  to  throw 
those  charged  on  the  real  estate  entirely  on  that  estate  in 
order  to  leave  more  of  the  personalty  applicable  to  the 
payment  of  the  other  legacies  (d) . 


id)  JSanby  v.  Boberts  (1751),  Amb.  127;  Scales  v.  Collins  (1852), 
9  Ha.  656. 
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DONATIONES  MORTIS  CAUSA. 


What  a 

donatio  mortis 
oauta  is. 


A  donatio  mortis  causa  is,  as  was  pointed  out  by  Buck- 
ley, L.J.,  in  Re  Beaumont,  Beaumont  v.  Ewbank (a), 
a  gift  of  an  amphibious  nature.  It  is  not  exactly  a  gift 
inter  rfivos,  nor  exactly  a  legacy.  It  is  the  delivery  of 
property  in  contemplation  of  the  donor's  death  upon  the 
express  or  implied  condition  that  the  gift  is  not  to  be 
absolute  and  complete  until  the  donor  dies. 


Requisites  of  The  first  requisite  of  a  valid  donatio  mortis  causa  is 
mor^'^eausa  ^^^^  ^^  should  be  made  in  contemplation  of  death  (6), 
(i)  It  must  ^^^  ^^  ^^  usually,  though  perhaps  not  necessarily,  made 
be  made  in  when  the  donor  is  Very  ill  and  expecting  to  die.  Such  a 
^"if^?^**'""^  S^^^  cannot  be  made  by, a  person  who  is  contemplating 
suicide  (c) . 


of  death. 


(ii)  On  con- 
dition to  he 
absolute  only 
on  death. 


The  second  requisite  is  that  it  must  be  made  upon  the 
condition  that  it  is  only  to  be  absolute  and  complete  upon 
the  donor's  death,  and  shall  therefore  be  revocable  during 
his  life,  for,  in  the  absence  of  such  a  condition,  it  will 
be  a  gift  inter  vivos,  and!,  as  such;  it  will  fail  unless  it  is 
perfect  (d).  The  condition  need  not,  however,  be  express; 
it  may  be  implied,  and  will  be  implied  from  the  fact 
that  the  gift  was  made  when  the  donor  was  ill  (e) .  If 
the  donor  recovers  from  the  illness,  or  resumes  possession 
of  the  property,  the  gift  will  not  take  effect  (/) . 


(a)  1902,  l.Ch.  889,  at  p.  892. 

(6)  Duffield  V.  Elwes  (1827),  1  Bligh,  N.  S.  497,  530. 

(c")  Agnew  v.  Belfast,  #o.  Oo.,  1896,  2  Ir.  E.  204. 

Id)  Edwards  v.  Jones  (1836),  1  My.  &  Cr.  226;  TaU  v.  HUbert 
(1793),  2  Ves.lll. 

(e)  Gardner  v.  Parker  (1818),  3  Madd.  184. 

(/)  Bunn  V.  Marhham  (1816),  7  Taunt.  231;  Staniland  v.  Willott 
(1850),  3  Mao.  &  G.  664. 
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The  third  requisite  is  delivery  of  the  subject-matter  (Ui)  Delivery, 
of  the  gift  either  to  the  donee  or  to  some  person  on  his 
behalf.  Without  delivery  there  can  be  no  donatio  mortis 
causa,  even  if  there  be  an  oral  or  written  expression  of 
intention  to  make  a  gift  (^) .  But  if  only  there  be  deUyeriy 
the  gift  will  be  good',  even  though  the  w'riting,  if  any, 
which  accompanies  it  sho;uld  not  be  attested  (A),  and  even 
though  there  should  be  no  writing  at  all  {i) .  Delivery 
need  not  be  made  at  the  time  of  the  gift;  an  antecedlemt 
delivery  to  the  donee  in  the  character  of  bailee  wiU  be 
sufficient,  if  the  quality  of  the  possession  is  changed  bef  one 
the  death  (&) .  An  express  condition  may  be  annexed  to 
the  gift,  e.g!.,  that  the  donee  shall  pay  the  funeral 
expenses  of  the  donor  (J) . 

The  delivery  may  be  actU]al  or  constructive.     If  the  Delivery  may 
thing  itself  is  not  delivered!,  the  delivery  of  a  mere  in-  be  actual  or 
effective  symbol  of  it  is  not  sufficient  (w),  but  the  delivery;  «°°8truotive. 
of  some  effective  means  of  obtaining  it,  e.g.,  the  key  of 
a  box,  would  suffice  (n) . 

The  delivery  must  be  made  to  the  donee  himself,  or  to  Delivery  must 
some  one  on  his  behaK,  delivery  to  an  agent  for  the  dionor  ^  *°  ^°^^  °^ 
being   ineffectual  (o) ;    and   the   dbnor   must   pajt   with  donof  must" 
dominion  as  well  as  with  physical  possession.     Thus,  in  part  with 
Trimmer  v.  Dcmby  {p),  where  the  key  of  a  box,  contain-  dominion, 
ing  some  bonds  labelled  "  The  first  five  of  these  belong 
to  and  are  H.  D.'e  property,"  was  given  into  the  custody 
of  H.  D.,  who  was  the  testator's  housekeeper,  it  was  held 
that,  as  there  hod  been  no  actual  delivery  of  the  bonds 
to  H.  D.,  and  as  the  key  wias  given  to  her  in  her  character 
of  housekeeper  only  and  for  the  purpose  of  taking  care 
of  it  for  her  master's  benefit  only,  there  was  no  valid 
gift.     Similarly,  in  Hckdkins  v.  BleufittXq),  where  A., 

(^)  Ward  V.  Turner  (1752),  1  Wh.  &  T.  L.  O.  8th  ed.  413. 

(A)  Moore  v.  Darton  (1851),  4  De  G.  &  Sm.  517. 

(0  Tate  V.  mibert  (1793),  2  Ves.  111. 

(A)  Cain  v.  Moon,  1896,  2  Q.  B.  283.  The  same  rule  applies  to 
gifts  inter  vivos:  Re  Stoneham,  1919,  1  Ch.  149. 

(0  mils  V.  Mills  (1841),  8  Mee.  &  W.  401. 

(m)  Ward  v.  Turner  (1752),  1  Wh.  &  T.  L.  O.  8th  ed.  413. 

(w)  Jones  V.  Selby  (1710),  Preo.  in  Ch.  300;  R3  Wasserberg, 
1915,  1  Ch.  195. 

(0)  Farquharson  v.  Cave  (1846),  2  Coll.  C.  C.  356,  367. 

Ip)  (1866),  25  L.  J.  Oh.  424. 

(<?)  (1798),  2  Esp.  663.  See  also  Re  Johnson  (1906),  92  L.  T. 
357;  Solioitor  to  Treasury  v.  Lewis,  1900,  2  Ch.  812. 
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being  in  his  last- illness,,  ordered  a  box  containing'  wear- 
ing apparel  to  be  carried  to.  B.'s  house  to^be  delivered  to 
B.,  giving  no  further  instructions  concerning  it,  and  on 
the  next  day  B .  brought  the  key  of  the  box  to  A . ,  who 
desired  it  to  be  taken  back,  saying  he  should  want  a 
pair  of  breeches  out  of  the  box,  it  was  held  that  there 
was  ixo  donatio  mortis  ecmsa,  for  A.  had  only  sent  the  box 
to  B.  for  safe  custody,  and  haA  not  parted  with  the 
dominion  over  it/ 


What  may 
and  what 
may  not  be 
jriven  as  a 
donatio  mortis 


.  There  cannot  be  any  donatio  mortis  causa  of  realty, 
or  leaseholds,  and. not,  laJl  pure  personalty  can  be  so  given. 
Clearly,  anything  the  tilie  to  which  can  \je  transferred 
by  mere  delivery,  such  as  money  or  banknotes,  can  be 
given  as  a  donatio  mortis  causa,  and  in  a  good  many 
cases  the  delivery  of  a  document  or  instrument  has  been 
held  to  constitute. an  effectual  gift  ntortis  causa,  although 
the  property  represented  by,  the  document  or  instrument 
does  not  pass  by  the  delivery,,  and  therefore  the  gift  would 
have  been  ineffectual  if  it  had  been  intended  to  operate 
inter  vivos.  Thus,  the  following  are  capable  of  being 
the  subject  of  a  donatio  miortis  ooMsa :  a  bond'  (r) ;  a  mort- 
gage deed  (s);  a  banker's  deposit-note  {t);  a  cheque  drawn 
by  a  third  person,  or  a  promissory  note  or  bill  of  exchange, 
whether  payable  to  bearer  or  order,  and,  if  payable  to  the 
donor's  order,  even  though  unindorsed  by  him  (m),  a  post 
office  savings  bank  book  (a;);  an  "Exchequer  Bond  De- 
posit Book"  issued  by  the  Post  Office  («^);  an  insurance 
policy  {z) .  Although  in  these  eases  the  gift  may  be  im- 
perfect, the  possession  of  the  document  of  title  gives  the 
donee  an  equity  against  the  donor's  executors  or  adminis- 
trators to  have  the  gift  made  perfect,  the  rule  that  there  is 
no  equity  to  perfect  an  imperfect  gift  not  applying  to 
these  gifts  in  contemplation  of  death  {a). 

(»■)  Snellgrove  v.  Bailey  (1744),  3  Atk.  214;  Gardner  v.  Parker 
(1818),3'Madd.  184. 

(s)  Duffield  V.  Elwes  (1827),  IBligh,  N.  S.  497; 

(0  Ee  Dillon  (1890),  44  Ch.  D.  76.  Contrast  Re  Mead,  Austin 
V.  Mead  (1880),  16  Ch.  D.  651. 

(i()  Veal  V.  Veal  (1859),  27  Beav.  303;  Clement  v.  Cheesman 
(1885),  27  Ch.  D.  631;  Re  Mead,  Amtin  v.  Mead,  supra. 

(X)  Re  Weston,  Barfholomew  v.  Menzies,  1902,  1  Ch.  680. 

(i/)  Re  Lee,  1918,  2  Ch.  320;  distinguishing  Re  Andrews,  1902, 
2  Ch.  394. 

(z)  Witt  V.  Amiss  (1861),  1  B.  &  S.  109;  Amiss  r..  Witt  (1863), 
33  Beav.  619. 

(a)  Per  Cotton,  L.  J.,  in  Re  Dillon  (1890),  44  Ch.  B.  76,  at  p.  82. 
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On  the  other  hand,  there  cannot  be  a  donatio  mortis 
causa  of  a  railway  stock  certificate  (&),  a  certificate  of 
building  society  shares  (c),  of  the  donor's  own  promissory 
note  (d),  or  of  a  cheque  drawn  by  the  donor  himself  on  his 
banker,  for  such  a  cheque  is  not  property  of  the  donor  at 
all;  it  is  only  a  revocable  authority  given  by  him  to  his 
banker  to  pay  money,  and  the  delivery  of  it  does  not 
constitute  delivery  of  property  or  of  a  document  of  title 
to  property  (e).  There  might,  however,  be  a  good  gift  of 
the  money*  to  which  the  cheque  relates,  if  the  cheque  was 
presented  and  paid  in  the  donor's  lifetime,  or  even  after 
his  death,  before  the  banker  had  notice  of  the  death  (/), 
or  if,  though  not  actually  paid,  it  was  presented  and 
acknowledged  for  payment  before  his  death  (g),  or  if  it 
was  negotiated  in  his  lifetime  (h). 

A  donatio  mortis  causa  differs  from  a  legacy  in  these  Kovr  a,  donatio 

respects: —  mortis  causa 

(1)  It  takes  effect  conditionally  from  the  date  of  the  a  legacy  and 

delivery,  and,  therefore,  need  not  be  proved  as  resembles  a 
a  testamentary  act;  and  giftinte,-vivos. 

(2)  It  requires  no  assent  on  the  part  of  the  executor 

or  administrator  to  perfect  the  title  of  the  donee. 

A.  donatio  mortis  causa  resembles   a  legacy  in  these  How  it 
respects: —  resembles  a 

(1)  It  is  revocable  during  the  donor's  lifetime,  but  not  differs  from 

by  his  will  (i);  and,  though  it  may  be  satisfied  a.  gift  inter 
by  a  legacy  subsequently  given,  yet   the    mere 
fact  that  the  legacy  is  of  equal  amount  with  the 
donatio  mortis  causa  does  not  raise  a  presump- 
tion of  satisfaction  (fc) ; 

(2)  It  is  liable   for   the   debts   of    the   donor  on    a 

deficiency  of  assets  (?); 

(i)  Mo(yre  v.  Moore  (1874),  L.  R.  18  Eq.  474. 

(e)  Jle  Weston,  Bartholomew  v.  Menzies,  1902,  1  Ch.  680. 

\d)  Me  Lea/per,  Blythe  v.  AtUnson,  1916,  1  Ch.  579. 

(e)  Re  Beaumont,  Beaumont  v.  Ewbank,  1902,  1  Ch.  889. 

(/)  Tate  V.  Hubert  (1793),  2  Ves.  Ill,  at  p.  118. 

(jf)  Re  Beaumo-nt,  supra. 

(A)  Rolls  V.  Pearce  (1877),  5  Ch.  D.  730. 

(j)  Jones  V.  Selby  (1710),  Free,  in  Ch.  3O0. 

Ik)  Hudson  v.  Spencer,  1910,  2  Ch.  285. 

(0  Smith  V.  Casen  (1718),  1  P.  W.  406. 
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(3)  It  is  subject  to  legacy  duty  in  all  cases  where  a 

legacy  would  be  so  subject;  and 

(4)  It  is  subject  to  estate  duty  (m),  and,  though  possibly 

the  executor  or  administrator  is  responsible  for 
the  payment  of  this  duty,  the  donee  must  ulti- 
mately bear  the  burden  of  it,  unless  the  donor 
has  given  a  contrary  direction  in  his  will.  A 
direction  to  pay  "testamentary  expenses"  out 
of  the  residue  does  not  include  the  estate  duty 
on  a  donatio  mortis  causa  (n) .  ' 

ni)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  2  (1)  (o). 
«•)  Be  Mudson,  Spencer  v.  Turner,  1911,  1  Ch.  206. 
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MORTGAGES. 

A  LEGAL  mortgage  may  be  defined'  as  a  debt  secured  on  Definition, 
land  or  other  property,  the  legal  ownership  of  the  land 
or  other  property  becoming  vested  in  the  creditor,  and 
the  equitable  ownership  remaining  Vested  in  the  debtor, 
subject  to  the  security  afforded  to  the  creditor  for  his  debt; 
an  equitable  mortgage  may  be  defined  as  a  debt  secured 
upon  an  equitable  estate  or'  interest  in  land  or  other  pro- 
perty, the  lender  not  obtaining  the  legal  estate. 

All  kinds  of  property  are,  as  a  rule,  HQortgageable, —  What  pro- 
hereditaments,  whether  corporeal  or  incorporeal;  and  per-  perties  are 
sonal  estate,  whether  in  possession   or  in  action, — ^and  """^S^g^^w^ 
whether  the  estate  or  interest  in  the  property  be  the  legal 
estate  or  the  equitable  estate,  or  be  for  life  or  for  the 
absolute  interest,  and  whether  it  be  a  vested,  expectant, 
or  contingent  interest.     But  there  are  certain  kinds  of  and  what  are 
property  which,  for  special  reasons,  ore  not  mortgage-  "°*' 
able:  For  example,  the  profits  of  an  ecclesiastical  bene- 
fice are  (by  the  13  Eliz.  c.  20)  not   capable    of   being 
charged, — either  directly  (a),  or  indirectly  (&);   and  this 
prohibition  extends  to  pew-rents  (c) . 

However,  under  the  provisions  of  particular  statutes, 
ecclesiastical  benefices  may  be  charged, — for  certain  pur- 
poses, such  as  rebuilding  and  repairing  the  rectory-house 
or  vicarage.  The  estates  of  a  charity  also  are,  in  general, 
not  capable  of  being  mortgaged  without  the  consent  of 
the   Charity    Commissioners  (d)  or,  in    some    cases,    the 

(a)  M'Bean  v.  Deane  (1885),  30  Ch.  Div.  520. 

(6)  MmeUns  v.  Gatheroole  (1855),  1  Jui-.  N.  S.  481. 

(c)  Re  Zeneaon  (1878),  8  Oh.  Dlv.  96. 

(d)  Caiaritable  Trusts  Amendment  Act,  1855  (18  &  19  Vict.  C.  124) ; 
Fell  V.  Ofieial  Trustee  of  Charity  Lands,  1898,  2  CSi.  44. 
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Board  of  Education  (e).  Aga,in,  property  is  sometimes 
given  for  an  estate  or  interest  expressly  made  defeasible 
on  an  attempt  to  mortgage  it,  and,  of  oourse,  such  property 
is  not  mortgageable. 

Even  as  regards  freely  alienable  property,  the  owner 
may  be  under  some  personal  incapacity,  e.g.,  infancy, 
which  prevents  him  from  mortgaging.  In  the  case  of 
companies,  their  property  may,  be  freely  mortgageable 
in  its  nature,  and  yet  if  the  company  has  no,  or  only  a 
limited,  power  to  borrow,  any  mortgage,  or  (as  the  case 
may  be)  any  mortgage  in  excess  of  the  limited  power, 
will  be  void  as  being  ultra  vires.  And  this  rule  is  equally 
applicable  whether  the  company  is  incorporated  under  the 
provisions  of  the  Companies  (Consolidation)  Act,  1908  (/), 
or  under  any  special  Act  {g) .  It  will  be  necessary,  there- 
fore, for  the  lender  to  consider  the  documents  governing 
the  constitution  of  the  company,  and  to  see  whether  bor- 
rowing powers  are  conferred  thereby.  Such  powers  may 
be  given  by  implication.  Thus,  as  a  rule,  an  ordinary 
trading  company  may,  without  express  authority,  borrow 
for  the  legitimate  purposes  of  the  company  {g) . 


Nature  of  a 
mortgage  at 
common  law. 


Interference 
of  equity. 


By  the  old  comtnon  law  the  ordinary  mortgage  was 
strictly  an  estate  upon  condition;  that  is,  a  feoffment 
of  the  land,  with  a  condition,  either  in  the  deed  of 
feoffment  itself  or  in  a  deed  of  defeasance  executed 
at  the  -same  time,  by  which  it  was  provided  that,  on 
payment  by  the  feoffor  of  a  given  sum  at  a  time 
and  place  certain,  it-  should  be  lawful  for  him  to  re- 
enter: and  immediately  on  the  livery  being  made  the 
feoffee  became  the  legal  owner  of  the  land,  subject 
to  the  condition,  and  if  the  condition  was  performed 
the  feoffor  re-entered;  but  if  the  condition  was  not  per- 
formed, the  feoffee's  estate  became  absolute  and  inde- 
feasible as  ffom  the  time  of  the  feoffment,  the  legal  right 
of  redemption  being  then  lost  for  ever.  Happily,  how- 
ever, a  jurisdiction  arose  under  which  the  harshness  of  the 
old  law  in  this  respect  was  softened  without  any  actual 


(«)  Board  of  Education  Act,  1899  (62  &  63  Vict.  u.  13),  s.  2. 
(/)  8  Edw.   VII.   c.   69;    Ashbm-y   Carriage  Co.    v.   Siche   (1875). 
K'B.  7  H.  L.  653. 

(gr)  Wenlocic  \.  Elver  Dee  .Co.  (1885),  10  A.-C.  354. 
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interference  with  its  principles;  for  the  Courts  of  Equity, 
leaving  the  legal  effect  of  the  transaction  unaltered, 
declared  it  to  be  against  conscience  ajid  unreasonable  that 
the  mortgagee  should  retain  as  owtier  for  his  own  benefit 
what  was  intended  as  a  mere  security.;  and  they  adjudged 
that  the  breach  of  the  condition  should  be  relieved  against, 
so  that  the  mortgagor,  although  he  lost  his  legal  right 
to  redeem,  nevertheless  had  an  "  equity  to  redeem "  on 
payment  within  a  reasonable  time  of  the  principal, 
interest,  and  costs;  and,  although  the  common  law  judges 
at  first  strenuously  resisted  the  introduction  of  this  new 
principle,  they  were  ultimately  defeated  by  the  increasing 
power  of  equity;  but  in  their  own  Courts  they  still 
adhered  to  the  rigid  doctrine  of  forfeiture,  with  the  result 
that  the  law  relating  to  mortgages  fell  almost  entirely 
within  the  jurisdiction  of  equity.  In  modem  times,  where  The  modem 
the  mortgage  takes  the  form  of  a  conveyance  by  deed  of  mortgage. 
^•ant  from  the  mortgagor  to  the  mortgagee,  with  a  pro- 
viso for  reconveyance  on  payment  of  the  principal  with 
interest  meanwhile  at  the  expiration  of  (usually)  six 
months,  the  mortgage  is  similarly,  in  point  of  law,  irre- 
deemable after  the  expiration  of  the  time  specified.  In 
equity,  however,  the  mortgagor  is  allowed  to  redeem  even 
after  he  is  in  default  under  the  provisions  of  the  mortgage 
deed  itself,  and  the  equitable  right  to  redeem,  which  con- 
tinues even  after  the  legal  right  to  redeem  no  longer  exists, 
is  known  as  the  mortgagor's  "  equity  of  redemption." 

In  determining  whether  any  given  transaction  is  in  the  In  determin- 
nature  of  a  mortgage,  equity  looks  at  the  substance  of  ^s  whether  a 
the  transaction,  and  not  merely  at  the  form.    Thus,  \\^hile  oifeof  mort-'* 
a  mortgage  is  a  thing  quite  distinct  from  a  sale  with  a  gage  the 
collateral  agreement  for  a  repurchase  by  the  vendor  vnthin  Court  looks  at 
a  stipulated  time,  whether  any  particular  transaction  is  a     ^  ^"  ^  '"*• 
mortgage  properly  so  called,  or  a  sale  with  an  option  of 
repurchase,  depends  on  the  special  circumstances  of  each 
case,  parol  evidence  being  admissible  to  show  that  what 
on  the  face  of  it  appears  to  be  an  absolute  conveyance  was, 
in  fact,  intended  by  the  parties  to  be  by  way  of  security 
only.    That  the  conveyance,  though  absolute  in  form,  was 
in  fact  in  the  nature  of  a  mortgage,  may  appear  from  such 
circumstances  as  that  the  purchase-money  so  called  would 
be  grossly  inadequate  as  the  price  of  an  absolute  trans- 

s.  18 
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fer  (h),  or  that  the  so-called  purchaser  was  not  let  into 
immediate  possession,  or,  if  let  into  possession,  accounted 
for  the  rents  to  the  grantor,  and  only  retained  an  amount 
equivalent  to  his  interest  (i) . 

In  all  these  cases  the  question  is  what  was  the  real 
intention  of  the  parties  (j) .  If  the  transaction  was  really 
an  out  and  out  sale  the  time  limited'  for  the  exercise  of 
the  right  must  be  exactly  observed.  If  the  option  of  re- 
purchase is,  in  substance,  a  proviso  for  redemption,  it 
is  exerciseable  in  equity  even  after  the  stipulated  time 
has  elapsed. 


The  doctrine 
of  "clogging 
the  equity." 


Not  only  was  it  established  that  an  agreement 
directly  barring  the  mortgagor's  right  to  redeem  was  in- 
effectual in  equity  (fc),  but  it  was  further  established  that 
stipulations  which  even  indirectly  tended  to  have  the  effect 
of  making  the  mortgage  irredeemable  were  equally  bad 
and  unenforceable  in  equity.  All  such  stipulations  were 
said  to  be  void  as  clogging'  the  equity  of  redemption. 
Indeed,  at  one  period  the  Courts  inclined  to  go  even 
further,  and  to  lay  down  the  rule  that  any  stipulation  in  a 
mortgage  for  a  collateral  advantage  to  the  mortgagee 
beyond  payment  of  his  principal,  interest,  and  reasonable 
costs,  was  necessarily  bad.  This  was  probably  due  to  the 
fact  that  the  rate  of  interest  permissible  was  then  limited 
by  statute,  and  any  collateral  advantage  in  addition  to  in- 
terest at  the  permissible  rate  was  in  effect  an  evasion  of 
the  usury  laws.  The  modern  authorities  show  that  the 
rule  as  to  clog'ging  the  equity  does  not  extend  to  prevent 
the  mortgagee  taking  a  collateral  advantage  if  the  bar- 
gain is  otherwise  free  from  objection  (i.e.,  does  not  involve 
any  element  of  fraud  or  oppression,  and  does  not  contra- 
vene the  provisions  of  a  statute,  e.ff.,  the  Moneylenders 
Act,  1900),  and  if  it  does  not,  in  fact,  fetter  the  mort- 
gagor's right  to  redeem  (I).    And'  it  has  been  held  by  the 


(A)  Douglas  v.  Culvei-well  (1862),  31  L.  J.  Oh.  65. 

(»•)  Re  Walden,  Mx  parte  Odell  (1878),  10  Ch.  D.  76. 

(/)  See  the  judgment  of  Lord  Macnaghten  in  M.  S.  ^  L.  By.  Co. 
V.  North  (1888),  13  A.  O.  554,  at  p.  568. 

(K)  Howard  v.  Harris  (1682),  1  Vern.  33;  Salt  v.  Marquis  of 
Northampton,  1892,  A.  C.  1. 

(I)  8antlei/  v.  Wilde,  1899,  2  Ch.  474.  For  criticism  (adverse 
and  favourable)   of  the  actual  decision,  see  Uice   v.  Noakes,  1902, 
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House  of  Lords  that  there  is  now  no  rule  in  equity  which 
precludes  a  mortgagee  from  stipulating  for  any  collateral 
advantage,  provided  such  advantage  is  not  either  (1)  un- 
fair and  unconscionahle,  or  (2)  in  the  nature  of  a  penalty 
clogging  the  equity  of  redemption,  or  (3)  inconsistent 
with  or  repugnant  to  the  contractual  and  equitable  right 
to  tedeem  (m) . 

Accordingly,  where  money  was  lent  to  a  limited  com'-  lUusti-atione 
pany,  secured  by  a  floating  charge  on  the  company's  of  the 
business,  and  it  was  agreed  that  the  company  should  not  ."ci^^g 
for  a  term  of  five  years  sell  sheep  skins  to  any  person  the  equity." 
other  than  the  lenders,  if  the  lendfers  Were  willing  to  pay 
as  g'ood  a  price  as  should  be  obtainable  elsewhere,  it  was 
held  that  the  lenders  could  exercise  their  option  of  pre- 
emption, notwithstanding  the  mortgage  was  paid  off 
before  the  expiration  of  the  five  years.  The  option  formed' 
no  part  of  the  mortgage  transaction,  but  wias  a  collateral 
contract  entered  into  as  a  condition  of  the  company  obtain- 
ing the  loan,  and  was  neither  a  clog  on  the  equity  nor 
repugnant  to  the  right  to  redeem.  And  where  a  mortgage 
of  a  public-house  contains  a  covenant  by  which  the  mort- 
gagor agrees,  during  the  continuance  of  the  security,  to 
take  his  beer  from  the  mortgagees,  and  not  from'  any  other 
firm  of  brewers,  such  a  covenant  will  be  perfectly  valid 
and  enforceable  by  injunction  (w).  But  if  the  covenant 
in  such  a  case  is  frambd  so  that  the  obligation  to  buy  beer 
exclusively  from  the  mortgagees  continues  even  after  pay- 
ment off,  this  is  a  clog  on  the  equity,  and  on  payment  of 
the  price  of  redemption  the  mortgagor  is  entitled  to  a 
reconveyance  free  from'  the  tie  (o) . 

Where  the  owner  of  shares  in  a  tea  company  mort- 
gaged them  to  the  company's  broker,  and  agreed  to  use 
his  best  endeavours  to  secure  that  always  thereafter  the 
broker  should  retain  his  employment  with  the  company, 

A.  C.  24;  Kreglinger  v.  New  Fatagonia  Meat  and  Cold  Storage  Co., 
1914,  A.  C.  25. 

(m)  Kreglingear  v.  New  Patagonia  Meat  and  Cold  Storage  Co., 
Ltd.,  1914,  A.  C.  25.  And  see  Be  Beers  Consolidated  Mines,  Ltd. 
f.  British  South  Africa  Co.,  1912,  A.  O.  52. 

(«)  Biggs  v.  Soddinott,  1898,  2  Ch.  307.  • 

(o)  Hice  V.  Noakeg,  1902,  A.  C.  24. 

18(2) 
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and  that  if  the  company  employed  at  any  time  another 
broker,  the  mortgagor  would  pay  the  commission  which 
the  mortgagee  would  otherwise  have  made,  it  was  held 
that  no  action  lay  on  this  agreement  after  payment  off 
of  the  mortgage  (p) .  For  otherwise  the  mortgagor 
would  only  get  back  his  shares  fettered'  with  a  practical 
difficulty  as  to  dealing  with  them  lest  by  selling  he  should 
lose  his  Voting  power  in  the  company  and  his  ability  to 
avoid  the  employment  of  another  broker. 

Purchases  by       -Thus,    also,    a    right    of   pre-emption   .given    to    the 

of  *t^°mort?'"^  mortgagee  in  ease  the  mortgagor  should  proceed  to  a  sale 

gaged  of  the  mortgaged  property  is  good  (g),  but  an  option  of 

prerfiises.         purchase  contained  in  a  mortgage  deed  in  common  form 

in  favour  of  the  mortgagee  is  a  clog  on  the  equity,  and 

therefore  void,  for  otherwise  by  exercising  the  option  the 

mortgagee  could  put  it  out  of  the  mortgagor's  power  to 

redeem  (r).     On  the  other  hand,  there  is  no  objection  to 

the  mortgagee  buying  the  equity  of  redemption  from'  the 

mortgagor,  even  though  the  only  consideration  given  be 

a  release  of  the  mortgagor  from  the  amount  then  due  and 

ov/ing  under  the  mortgage  (s),  provided  the  transaction  is 

subsequent  to  the  mortgage,  and  is  not  attempted  to  be 

incorporated  in  the  mortgage  deed  itself  by  way  of  option 

to  purchase. 

Postponement  But,  although  the  law  will  not  allow  a  mortgagor  to  be 
redefm'  *°  precluded  from  redeeming  altogether,  yet  he  may  be  pre- 
cluded from  redeeming  for  a  reasonable  fixed  period,  such 
as  five  or  seven  years  (i).  At  least,  this  is  so  if  the 
provision  as  to  not  redeeming  is  mutual — ^it  appears 
doubtful  whether  a  provision  preventing  the  •  mortgagor 
redeeming  for  even  a  limited  period  is  good,  unless  the 
mortgagee  is  also  precluded  from  calling  in  the  money  (m)  . 

The  limitation,  however,  on  the  mortgagor's  right  to 
redeem  must  be  reasonable,  and  not  result  in  making  the 

(jj)   Carritt  v.   Bradley,  WaZ,  A.   O.  253. 

(?)   Olby  V.  Trigg  (1722),  9  Mod.  2. 

(»■)  Samuel  v.  Jarrah  Timber  and  Wood-Paving  Corporation,  Ltd... 
1904,  A.  C.  323. 

(i)  Lisle  V.  Ueeve,  1902,  A.  C.  461. 

it)  Teevan  v.  Smith  (1882),  20  Ch.  D.  724;  Biggs  v.  Eoddinott^ 
1898,  2  Ch.  307;  Morgan  v.  Jeffreys,  1910,  1  Ch.  620. 

(«)  Morgan  v.  Jeffreys,  ubi  sup. 
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possibility  of  redemption  a  mere  pretence.  So  that  3, 
clause  in  a  mortgiage  of  leaseholds  preventing  the  mort- 
gagor from  redeeming  till  the  term  itself  has  nmrly 
expired  is  void  as  a  clog  on  the  equity  {x) . 

It  must  also  be  noted  that  by  s.  103  of  the  Companies 
(Consolidation)  Act,  1908  {y),  as  regard's  mortgages  by 
a  company,  a  condition  in  respect  of  debentures  issued  by 
a  company  (whether  before  or  after  the  Act)  is  not  to  be 
invalid  by  reason  only  that  the  debentures  are  made 
irredeemable  or  redbemable  only  on  the  happening  of  a 
contingency,  however  remote,  or  on  the  expiration  of  a 
period,  however  long,  any  rule  of  equity  to  the  contrary 
notwithstanding. 

The  docti-ine  of  clogging  is  applicable  not  only  to  legal  The  doctrine 
but  also  to  equitable  mortglages,  and  to  mortgages  by  way  °*  clogging 
of  floating  charge  equally  with  other  mortgages  {z) .  Suitable*  *° 

mortgages 

The  right  of  redemption  possessed'  by  a  mortgagor  who  ^^^  floating 
is  in  default  being  a  purely  equitable  right  can  only  be  ■a^l^^\- 
exercised  on  equitable  termls,  and  the  mortgagor,  after  the  on  e^tabk 
time  named  for  redemption,  can  only  redeem  upon  himself  terms  of 
doing  equity.    Thus,  he  must  give  the  mortgagee  reason-  (^'  notice, 
able  notice  of  his  intention  to  pay  off  the  mOrtg'age  or  pay 
interest  in  lieu  of  notice,  for  it  is  but  fair  that  the  party 
[who  has  lent  his  m^oney  should  have  a  reasonable  oppor- 
tunity, before  the  mortgage  is  paid  off,  of  finding  some 
other  security.    Where  the  just  inference  from  the  trans- 
action is  that  the  loan  is  intended  to  be  of  a  permanent 
character,  six  months'  notice  or  six  months'  interest  in 
lieu  of  notice  is  required  (a),  but  where  the  m'ortgage  is 
merely  temporary  (as  it  is  in  the  case  of  a  'mterely  equitable 
mortgage  by  deposit)  then  such  a  lengthy,  notice  is  not 
necessary:  it  sufficesi  that  such  notice  is  given  as  is  reason- 
able in  the  circumstances  (6).     But  no  notice  of  intention 

(a:)  Morgan  v.  Jeffreys,  1910,  1  Ch.  620;  Fairolough  v.  Swan 
Brewery  Co.,  Ltd.,  1912,  A.  C.  565. 

(y)  8  Edw.  VII.  c.  69. 

{z)  Kreglinger  v.  New  Patagonia  Meat  and  Cold  Storage  Co.,  Ltd., 
1914,  A.  C  25.  See  also  Be  Beers  Consolidated  Mines,  Ltd.  v.  British, 
South  Africa  Co.,  1912,  A.  O.  52: 

(a)  Browne  v.  Lookhart  (1840),  10  Sim.  420;  Smith  v.  Smith, 
1891,  3  Oh.  550. 

(6)  Fitzgerald's  Trustee  V.  Mellersh,  1892,  1  Ch.  385. 
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Mortgagor's 
rights  on 
tendering 
amount  due. 


to  redeem  need'  be  giVBii,  or  interest  in  lieu  thereof  paid  by 
the  mortgagor,  if  the  mortgagee  has  comimenced  an  action 
on  the  covenant  for  repayment  (c),  or  has  taken  possessiooa 
of  the  security  (<?) .  Nor  need  notice  be  given  or  interest 
in  lieu  of  notice  paid  if  the  mortgagee  has  already  given 
notice  requiring  the  mortgage  debt  to  be  paid  off,  or  taken 
other  steps  to  enforce  payment,  as  by  starting  foreclosure 
proceedings  (e). 

Where  proper  notice  of  payment  off  has  been  given 
the  mortgagor,  at  the  expiration  of  the  notice,  on  tendering 
to  the  mortgagee  the  mortgage  dfebt,  interest  and  costs 
(or  if  no  notice  has  been  given  on  including  in  the  tender 
interest  in  lieu  of  notice)  is  entitled  to  have  his  title  deeds 
handed  back  to  him:  together  with  a  duly  executed  re- 
conveyance. And  as  from  the  diate  when  the  tender  is 
made  interest  will  cease  to  run  in  favour  of  the  mortgagee 
even  if  the  mortgagee  refuses  a  reconveyance,  provided 
that  the  mortgagor  does  not  continue  to  have  the  use  of 
the  money,  but  either  pays  the  money  into  Court,  if  there 
be  proceedings  pending  in  which  this  can  be  done,  or  sets 
the  money  aside,  as  by,  paying  into  a  bank  on  deposit  and 
accounting  to  the  mortgagee  for  any  interest  obtained  from 
the  banker  (/) .  This  will  be  so,  even  though  the  tender 
was  not  such  as  would  afford  a  defence  to  an  action  at 
law,  but  if  the  tender  be  conditional  on  the  execution 
of  a  reconveyance  a  reasonable  time  must  be  allowed  for 
the  execution  of  the  deed  (gi) . 


If,  after  tender,  the  mortgagee  improperly  refuses  to 
hand  over  the  title  deeds  and  reconvey,  he  will  be 
ordered  to  pay  the  costs  of  redemption  proceedings  taken 
by  the  mortgagor  (h) . 


(2)  consolida- 
tion. 


Another  example  of  redemption  being  upon  equitable 
terms  is  the  doctrine  of  consolidation.  As  regards  aU 
mortgages  made  before  January  1st,  1882,  the  general 


(o)  PrescoU  v.  PMppa  (1883),  23  Oh.  D.  372. 
Id)  Sartlett  v.  Franklin  (1867),  36  L.  J.  C!h.  671. 
(e)  Edmondson  v.  Copland,  1911,  2  Oh.  301. 
(/)  Edmondaon  v.  Copland,  ubi  sup. 
ig)  Webb  V.  Crosae,  1912,  1  Oh.  323. 

(A)  Edmondson  v.  Copland,  ubi  sup.;  Sourke  v.  Hobinson,  1911, 
1  Oh.  480;  Graham  v.  Seal  (1918),  88  L.  J.  Ok.  31. 
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rule  in  equity  was  that  (both  in  suits  for  foreclosure  and 
suits  for  redemption)  the  mortgagee  entitled  (directly  or 
derivatively  by  transfer)  to  the  mortgages  on  two  different 
estates  mortgaged  by  the  same  mortgagor  could  consoli- 
date those  mortgages  against  the  mortgagor,  and  insist 
on  being  paid  both  mortgages  or  neither.  But  there  is  no 
question  of  equitable  terms  if  the  mortgagor  is  not  in 
default,  and  there  will,  therefore,  be  no  consolidation  as 
regards  any  mortgage  where  the  legal  time  for  redemption 
has  not  expired  (i),  and  both  mortgages  must  be  made  by 
the  same  mortgagor — it  is  not  sufficient  that  A.  mortgages 
the  legal  estate  of  Whiteacre,  and  B.,  who  holds  the  legal 
estate  of  Blackacre  as  trustee  for  A.,  mortgages  Blackacre 
to  the  same  mortgagee  (fc).  Nor  will  there  be  any  right 
of  consolidation  where  one  of  the  estates  mortgaged'  has 
ceased  to  exist  (as  by  disclaimer  of  mortgaged  leaseholds 
by  a  trustee  in  the  mortgagor's  bankruptcy)  (l). 

Moreover,   now  under   the   Conveyancing  Act,    1881,  The  effect  of 
8.    17  (m),    as    regards    mortgages    after     that    Act,    a  ^-  ^7,  Con- 
mortgagor  cannot  be  subjected  to  consolidation  unless  a  Art^'ssf  ea. 
contrary  intention  is  expressed'  in  the  mortgage  deeds,  or  consolidation. 
one  of  them.     This  provision  extends  to  a  puisne  mort- 
gagee seeking  to  redeem  in  the  right  of  his  mortgagor  (n) . 

For  the  right  to  consolidate  may  be  exercised  not  only,  Consolidation 
against  the  mortgagor,  but  against  his  assignees,  provided  i"  tl}^  case  of 
that,  as  a  general  rule,  they  became  so  after  the  right  of  entUkd 
consolidation  had  already  arisen.     Thus,  if  A.  mortgages  derivatively 
first  Whiteacre  and  then  Blackacre  to  B.,  and  subsequently  from  the 
conveys  the  equity  of   Whiteacre  to  C,  Whiteacre  can  ™°'^Sf*&**- 
only  be  redeemed  by,  O.  on  terms  of  taking  a  transfer  of 
the  (mortgage  on  Blackacre,  if  B.  so  desires.     But  if  A. 
mortgages  Whiteacre  to  B.,  and  then  sells  the  equity  of 
redemption  in  that  estate  to  C,  O.'s  right  to  redeem  will 
not  be  affected  if  A.,  subsequently  to  C.'s  purchase,  effects 
a  mortgage  of  Blackacre  to  B.    In  such  a  case  B.  will  not 
be  able  to  consolidate  against  0.  (o).     And  if  A.  mort- 

(i)  Cummins  v.  Fletcher  (1879),  14  Oh.  D.  699. 

Ik)  Sharp  v.  Biokards,  1909,  1  Ch.  109. 

(Z)  Re  Raggett  (1880),  16  Ch.  D.  117. 

(«»)  44  &  45  Vict.  c.  41. 

(»)  Bughes  v.  Britannia  Society,  1906,  1  Oh.  611. 

(o)  Jennings  v.  Jordan  (1881),  6  A.  O.  698. 
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Whiteacre  to  B.  and  Blaekacre  to  C,  and  D. 
then  acquires  the  equity,  o£  redem'ption  in  Whiteacre,  the 
fact  that  E.  subsequently  takes  a  transfer  of  the  mort- 
gages on  both  Whiteacre  and  Blaekacre,  gives  E.  no  right 
to  consolidate  against  D.  (p). 


And  as  already  mentioned,  if  A.  inortgages  Whiteacre 
to  0.,  and  B.  mortgag'es  Blaekacre  to  C,  and  A.  then 
buys  the  equity  of  redemption  in  Blaekacre  from  B.,  C. 
cannot  consolidate  against  A.  (g).  The  guiding  principle 
seems  to  be  that  the  assignee  of  an  equity  of  redemption 
takes  it  subject  to  such  equities,  but  only  to  such  equities, 
as  exist  at  the  time  of  the  assignment  (r) . 


The  doctrine 
of  Pledge  v. 
Whits. 


It  must  be  noticed,  how'ever,  that  an  assignee  of  two  or 
more  equities  of  redemption  from'  one  mortgagor  standi 
in  a  widely  different  position  from  the  purchaser  of  one 
equity  only.  If  A.,  having  mortgaged  Blaekacre  and 
Whiteacre  to  B.  and  O.  respectively,  sells  both  equities 
to  D.,  although  for  the  momfent  no  case  for  consolidation 
exists,  yet  if  the  two  mortgages  do  eventually  become 
united  in  the  same  hand  (as  by  B.  transferring  the 
mortgage  of  Blaekacre  to  0.),  a  right  to  consolidate  will 
arise  (s) .  The  case  of  the  assignee  of  two  equities  from 
the  same  mortgagor  is  therefore  to  be  treated  as  a  special 
one.  It  is  anomalous,  and  constitutes  an  exception  recog- 
nised by  the  House  of  Lords  not  as  being  sound  in 
principle,  but  as  too  firmly  established  by  authority  to  be 
interfered  with  {t). 


The  equity  of 
redemption  is 
an  estate  in 
the  land. 


An  equity  of  redemption  was  originally;  regarded  as  a 
mere  right,  but  afterwards  was  held  to  be  an  estate  (m); 
and  the  person  entitled  in  equity  may  (subject  only  to 
the  rights  of  the  mortgagee)  exercise  all  rights  of  owner- 
ship over  the'  land, — and  may'  (subject  to  the  mortgage) 
settle,  devise,  or  even  again  mortgage,  the  land.    And  as 


(p)  Minter  \.   Carr,   1894,  3   Oh.   498;    Barter   v.   Colman   (1882),. 
19  Ch.  D.  630.  ! 

(?)  Sharp  V.  Richards,  1909,  1  Ch.  109. 
{r)  Barter  v.  Colman  (1882),  19  Oh.  D.  630. 
(s)  Pledge  v.  White,  1896,  A.  C.  187. 
(i)  See  Sharp  v.  Uiohards,  tibi  sup.  at  p.  113. 
(«)  Casborne  v.  Scarfs  (l'73t),  1  Atk.  603. 
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regards  descent  the  estate  of  the  mortgagor  will  devolve 
like  the  legal  estate,  and  if  the  land  he  of  gavelkind  or 
horough-English  tenure,  the  equity  of  redemption  devolves 
according  to  the  special  custom  of  those  tenures. 

Generally,  where  the  mortgagor  remains  in  possession,  Position  of 

he  is  entitled    to  eni'oy  the  mortgaged!   premises  in  the  the  mortgagor 

J  •  ji  i;  i         1  ii  1   while  in 

■ordinary  way;  and  he  may  cut  ajid  sever  the  crops  and  possession. 

cut  or  sell  the  underwood  (x),  and  is  not  bound  to  account 
to  the  mortgagee  for  the  rents  and  profits  arising  or 
accruing  during  his  possession,  even  though  the  security 
should  afterwards  prove  insufficient:  but  where  the  secu- 
rity is  already  insufficient,  a  mortgagor  in  possession  may 
be  enjoined  against  felling  timber  (y)  or  cutting  and 
xemoving  the  crops  and  underwood  (z). 


By  s.  25,  sub-s.  5,  of  the  Judicature  Act,  1873(a),  His  right 
it  has  been  provided  that  a  mortgagor  entitled  for  the  ^^^^S 
time  being  to  the  possession  or  receipt  of  the  rents  and 
profits  of  any  land,  as  to  which  no  notice  of  his  intention 
to  take  possession  or  enter  into  receipt  of  the  rents  and 
profits  thereof  shall  have  been  given  by  the  mortgagee, 
may  sue  for  such  possession  or  for  recovery  of  the  rents  and 
profits  or  to  prevent  or  recover  damages  in  respect  of  any 
trespass  or  other  wrong  relative  thereto  in  his  own  name, 
only,  unless  the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  by  him  jointly  ^vith  any  other  person.  But 
this  provision  does  not  give  a  mortgagor  in  possession, 
subject  to  a  lease,  the  right  to  re-enter  for  breach  of 
covenant  in  the  lease  (6).  Nor  does  it  give  the  mortgagor, 
who,  after  the  date  of  the  lease,  has  mortgaged  the 
property  and  is  still  in  possession,  the  right  to  sue  the 
lessee  for  damages  for  breach  of  a  repairing  covenant  (c) . 
But  a  right  arises  under  s.  10  of  the  Conveyancing  Act, 
1881,  to  sue  for  such  damages  and  also  to  re-enter  for 
breach  of  covenant  (c) . 


(ic)  Trent  v.  Bunt  (1853),  9  Exch.  14. 
(y)  Warrant  v.  Zovell  (1750),  3  Atk.  723. 
(z)  Bagnall  v.  VilUr  (1879),  12  Ch.  D.  812. 
(a)  36  &  37  Vict.  c.  66. 
(6)  Matthews  v.  Usher,  1900,  2  Qv  B.  535. 
(c)  Ticrner  v.  Walsh,  1909,"  2  K.  B.  484. 
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Mortgagor's         The  m'ortgagor  could  not  formerly,  after  the  date  of 
powarto  the  mortgagee,  have  made  a  lea^  hinding  on  the  mort- 

lSding^''the  g^^^®  (^)-  However,  now  (under  the  Conveyancing  Act,, 
mortgagee;  1881,  s.  18),  as  regards  the  hereditaments  comprised  in 
the  mortgage  (but  not  as  regards  hereditaments  partly 
comprised  in  the  mortgage  and  partly  the  mortgagor's 
o'wn  property  (e)),  or  any  part  of  them,  the  mortgagor 
(whilo  in  possession)  may,  and  the  mortgagee  while  in 
possession  also  may,  make  a  valid  lease  (other  than  and 
except  a  mining  lease),  provided  the  lease  do  not  exceed' 
twenty-one  years  for  an  agricultural  or  occupation  lease,, 
or  ninety-nine  years  for  a  building  (or  repairing)  lease,, 
and  provided  the  lease  otherwise  complies  with  the  re- 
quirements of  the  Act.  Leases  so  made  will  be  effective- 
against  both  the  mortgagee  and  the  mortgagor,  and 
not  only  against  the  party  making  them.  The  section 
may  be  excluded  by,  the  mortgage  deed  itself  or  by_a, 
separate  agreement  in  wtiting  between  the  parties.  A 
counterpart  lease  must  be  executed  by  the  lessee  under 
this  section  and  (where  the  lease  is  made  by  the  mort- 
gagor) delivered  to  the  mortgagee,  but  failure  so  to. 
deliver  will  not  invalidate  the  lease,  though,  as  being  a, 
breach  of  the  provisions  required  to  be  observed  by  the 
mortgagor,  it  will  make  the  power  of  sale  exerciseable 
forthwith  (/).  By  s.  3  of  the  Conveyancing  Act,  1911  (gi), 
this  power  of  leasing  is  now,  after  a  receiver  has  been 
appointed,  and  so  long  as  he  still  acts,  to  be  exercised  by 
the  mortgagee. 


and  to  accept 
surrenders  of 


Further,  where  there  is  power  to  lease,  a  limited  power 
of  accepting  surrenders,  with  a  view  to  a  renewal,  is  now 
given  by  the  same  Act  (gl),  but  apart  from  these  powers, 
the  mortgagor  cannot,  even  while  in  possession,  accept. 
a  surrender  binding  on  the  mortgagee  (h) . 


Renewed 
leasehold. 


Where  the  property  in  mortgage  consists  of  (or  com- 
prises) a  renewable  leasehold,  and  the  mortgagee  renewSf 
— he  will  take  the  renewal  subject  to  the  old  equity  of 


(d)  Keech  v.  Kail  (1779),  1  Doug.  22. 

(e)  King  v.  Bird,  1909,  1  K.  B.  837. 

(/)  Puhlio  Trust&e'w.  Lawrence,  1912,  1  Oh.  793;   post,  p.  294. 

(y)  1  &  2  Geo.  V.  c.  37,  a.  3. 

(A)  Robbim  v.  Whyte,  1906,  1  K.  B.  125. 
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redemption  (i),  being  allowed  only  his  costs  of  the  re- 
newal (/) .  Also,  if  an  adVowson  be  in  mortgage,  and  Advowson. 
the  living  become  vacant  before  foreclosure  or  sale,  the 
mortgagor  (and  not  the  mortgagee)  in  effect  presents,  the 
mortgagor  nominating  to  the  mortgagee  the  person  to  be 
appointed  to  the  living,  and  requesting  the  mortgagee 
to  present  such  nominee  to  the  bishop  for  institution  and 
induction  (fc) . 

Upon  redemption,  the  mortgagee  must  hand  over  the  Mortgagee's 
mortgage  title  deeds,  and  will  be  liable,  in  any  case,  to  }'*^'^}^*°f 
give  a  suitable  indemnity  in  respect  of  any  title  deed  that 
is  then  missing,  but  is  apparently  only  liable  for  com- 
pensation   where    the    loss    occurred    through    his    own 
default  (Z). 

No  reconveyance  will  be  necessary  where  the  security  Cases  where 
takes  the  f ortn  of  a  term  of  years  created  for  the  purpose  "°  reoonvey- 
out  of  the  inheritance,  for  on  payment  off  the  term  will  gary. 
cease  under  the  Satisfied  Termfe  Act,  1845  (to)  .     But  the 
Act  has  no  application  where  leaseholds  are  mortgaged 
by  sub-demise  (n),  and  where,  after  a  mortgage  by  sub- 
demise  for  the  residue  of  the  term  less  the  last  day,  the 
property  is  again  mortgaged  by  similar  sub-demise  to 
a  second  mortgagee,  subject  to  the  first  mortgage,  on  pay- 
ment of  the  second  mortgage  a  surrendfer  or  assignment 
from  the  second  mortgagee  of  the  outstanding  residue  of 
the  term  is  necessary  (n) . 

Where  a  mortgage  is  paid  off,  but  no  reconveyance  of 
the  legal  estate  is  faiken,  the  need  for  a  reconveyance  will 
cease  at  the  end  of  thirteen  years  from  the  date  of  pay- 
ment, any  rights  which  the  mortgagee  might  possess  in 
virtue  of  the  legal  estate  being  stetute-barred  at  the  ex- 
piration of  that  period  (o) ;  and  a  receipt  by  a  building 
society,  under  the  Building  Societies  Act,  1874,  vacates 

(t)  Moodf  V.  Matthews  (1802),  1  Ves.  174. 
(;■)  Lacon  v.  Mertene  (1743),  3  Atk.  4. 
(ft)  Mackenzie  v.  Robinson  (1747),  3  Atk.  559. 
Q)  James  v.  Rutmey  (1879),  11  Ch.  Div.  398;  Fisher  on  Mortgages, 
6th  ed.,  p.   1018.  ' 

(m)  8  &  9  Yicfc.  c.  112. 

(m)  Rj  Moore  and  Hulme's  Contract,  1912,  2  Oh.  105. 
(o)  He  Sands  to  Thompson  (1883),  22  Ch.  B.  614. 
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the  security,  and  revests  the  legal  estate  without  formal 
reconveyance  (p) .  In  some  cases,  iwhere  a  reconveyanea  is 
difficult  or  impossible  to  procure,  application  of  the  Court's 
powers  to  make  a  vesting  order  will  be  necessary  (q) . 


death. 


Person  to  ^^^  tiere  it  may  be  mentioned  that  formerly  when  a 

morteaffee'B  ^  mortgagee  in  fee,  who  had'  not  foreclosed,  died  intestate, 
the  legal  estate  in  the  mortgaged  premises  used  to  descend 
to  his  heir,  but  as  a  trustee  only  for  the  personal  repre- 
sentatives of  the  deceased'  mortgagee,  for  the  purpose  of 
securing  the  due  payment  of  the  mortgaige  moneys  to 
those  latter  to  be  dealt  with  by  them  as  part  of  the 
personalty. 


But  now,  under  the  Conveyancing  Act,  1881,  s.  30  (r), 
the  legal  estate  descends  to  the  personal  representatives, 
whether  the  deceased  die  testate  or  intestate,  exactly  as 
if  it  were  a  chattel  real.  Any  one  of  several  executors  can, 
under  the  provisions  of  the  section,  reconvey,  notwith- 
standing that  the  position  is  otheryise  where  the  executors 
take  under  the  Land  Transfer  Act,  1897  (s),  which  Act 
seems  not  to  affect  the  provisions  of  s.  30  of  the  Convey- 
ancing Act,  1881.  The  section  does  not  apply  to  land  of 
copyhold  or  customary,  tenure  vested  in  a  person  as  tenant 
on  the  court  rolls;  consequently,  if  the  mortgagee  has 
taken  admittance,  the  heir  or  devisee  is  the  proper  person 
to  reconvey  {t) . 


Right  to  a 
transfer  in 
lieu  of  recon- 
veyance. 


Formerly,  the  mortgagee  could  only  be  compelled!  to 
reconvey  to  the  naortgagor,  but  could  not  be  compelled  to 
give  a  transfer;  but  s.  15  of  the  Conveyancing  Act,  1881, 
enables  the  mortgagor,  provided  the  mortgagee  is  not  and 
has  not  been  in  possession,  to  compel  a  transfer  on  the 


(^)  37  &  38  Viot.  c.  42;  Groabie-EiU  v.  Say^,  1908,  1  Oh.  866. 
Similar  provisions  are  contained'  in  the  Friemdly  Societies  Act,  1896 
(59  &  60  Vict.  o.  25),  the  Industrial  and  Provident  Societies  Act, 
1893  (66  &  57  Vict.  o.  39),  and  the  Housing,  Town  Planning,  &c. 
Act,  1919  (9  &  10  Geo.  V.  o.  35). 

(?)  Trustee  Act,  1893  (56  &  57  Vict.  c.  43),  ss.  25—41.  And 
see  in  re  Albert  Boad  (56  dnct  58),  Norwood,  Trustees,  1916,  1  Ch. 
289. 

(/•)  44  &  45  Viet.  c.  41,  s.  30. 

(s)  60  &  61  Vict.  c.  65;  Ro  Pawley  and  L.  ^  P.  Banh,  1900,  1 
Ch.  58.    And  see  1  &  2  deo.  V.  c.  37,  s.  12. 

(0  Copyhold  Act,  1894  (57  &  58  Viot.  c.  46),  s.  88. 
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same  terms  upon  whioh  he  could  compel  a  reconveyance. 
This  right  exists  whether  the  mortgage  was  made  before 
or  after  the  Act,  and  s.  12  of  the  Conveyancing  Act,  1882, 
enables  it  to  be  exercised  by  each  incumbrancer  or  by  the 
mortgagor,  notwithstanding  any  intermedigite  incum- 
brance, but  a  requisition  of  an  incumbrancer  will  prevail 
over  a  requisition  of  the  mortgagor,  and  the  requisition 
of  a  prior  over  that  of  a  subsequent  incumbrancer.  And 
the  Acts  have  not  altered  the  old  rule  that  a  mortgagee 
is  not  safe  in  transferring  to  the  mortgagor  or  his  nominee 
without  the  consent  of  puisne  incumbrancers  of  whose 
charges  he  has  notice  (m). 

A  further  difficulty  in  arranging  a  transfer  formerly  Mortgagor's 
existed  in  the  inability  of  the  mortgagor  after  the  mort-  PS^  to 
gage  had  become  abs.olute  to  inspect  the  title  dfeeds  in  the  utle  de^.°* 
hands  of  the  mortgagee.    S.  16  of  the  Conveyancing  Act, 
1881,  now  provides,  as  to  mortgages  subsequent  to  the 
Act,  that  as  long  as  the  right  to  redeem'  exists'  the  mort- 
gagor is  entitled  on  payment  of  the  mortgagee's  reason- 
able costs  to  inspect  and  make  copies  of  the  documents  of 
title  in  the  mortgagee's  possession.     Both  s.  15  and  s.  16 
of  the  Conveyancing  Act,  1881,  apply,  even  if  there  is  a 
stipulation  to  the  contrary. 

A  mortgagor  cannot  as  of  right  redeem  before  the  time  Mortgagor 
appointed  in  the  mortgiage  dteed,  so  that  if  the  loan  be  cannot 
for  any  specified  number  of  years,  it  cannot  be  redeemed  tfrn^™  ^^^°'^^ 
before  the  expiration  of  those  years,  and  the  security  must  appointed, 
in  the  meantime  be  maintained  and'  the  interest  paid  (^•') . 

The  equity  of  redemption  may  be  lost  in  various  ways,  How  the 
as  by  the  exercise  of  the  mortgtagor's  power  of  sale  or  by.  equity  of 
foreclosure.    And  a  mortgagor  'who  makes  a  second  mort-  mar'Slbrt 
gage  without  disclosing  the  existence  of  the  first  forfeits 
his  right  of  redemption  (a?),  but  this  will  not  apply  where 
the  mortgagor  merely  gives  a  second  charge  («/) . 

(«)  In  re  Magneta  Time  Co.,  Mclden  v.  The  Company  (1915),  84 
L.  J.  Oh.  '814. 

(y)  West  Derby  Union  v.  Metropolitan  Life  Assurance  Society, 
1897,  A.  O.  647. 

(a;)  4  &  5  WUl.  &  M.  o.  16. 

(y)  Kemiard  v.  Vutvoye  (1860),  29  L.  J.  Oh.  553. 
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Price  of 

redemption 

inclndes 

{1)  principal, 


(2)  interest, 


It  may  also  be  lost  by  operation  of  the  Statutes  of 
Limitations,  for  where  a  mortgagee  of  land  obtains 
possession  of  the  land  comprised!  in  his  mortgage,  or  any 
part  of  such  land  (z),  the  mortgagor's  right  to  redeem  the 
land  of  which  he  is  dispossessed  will  be  barred  after 
twelve  years  from  the  mortgagee  taking  possession,  or  if 
a  written  acknowledgment  has  been  given  to  the  mort- 
gagor or  some  person  claiming'  his  estate,  or  his  agent, 
by  the  mortgagee,  then  after  tVelve  years  from  the  last 
of  eixch  written  acknowledgments  (a) .  An  acknowledg- 
ment by  one  of  several  mortgagees  will  only,  be  effectual  as 
against  himself  and  not  against  the  other  mortgagees, 
although  an  acknowledgtaent  given  to  one  of  several  co- 
mortgagors  enures  for  the  benefit  of  all  (6) .  No  extension 
of  time  is  allowed  to  the  mortgagior  for  disability  (c). 

No  Statute  of  Limitations  bars  the  mortgagor's  right 
to  redeem  pure  personalty,  ^but  fwhere  pure  personalty 
and  realty  are  included  in  one  mortgage  and  the  mort- 
gagor's right  to  redeem  the  realty  is  barred,  the  mort- 
gagor will  be  unable  to  redeem  the  personal,ty,  for  he 
must  redeem  the  whole  or  none  (dl) . 

The  dismissal  of  a  redemption  action  on  the  mort- 
gagor's failure  to  redeem  operates  to  foreclose  his  right  of 
redemption. 

The  redeeming  party  must  pay  to  the  mortgagee  the 
principal  of  the  mortgage  debt  together  with  the  interest 
thereon,  and  the  costs  reasonably  incurred'  in  relation  to 
the  mortgage  debt,  including  costs  properly  incurred  in 
ascertaining  or  defending  his  rights  (e),  the  aggregate 
amount  so  to  be  paid  being  usually  knowti  as  the  "  price 
of  redemption." 

The  interest  payable  will  be  that  stipulated  for  in  the 
mortgage,  but  a  clause  in  the  mortgage  to  the  effect  that 


57), 


(«)  Kinsman  v.  Souae  (1881),  17  Ch.  D.  104. 
(a)  Real  Property  Limitation  Act,  1874   (37   &  38  Vict.  o. 
s.  7. 

(6)  Real  Property  Limitation  Act,  1874,  a.  7. 

(c)  Kinsman    v.    Souse,    tibi   sup.;    Forster    v.    Patterson    (1881), 
17  Ch.  D.  135. 

(d)  Charter  v.  Watson,  1899,  1  Oh.  175;  Re  Turner,  Klaftenberger 
V.  Groomhridge,  1917,  1  C!h.  422. 

(e)  Dryden  v.  Frost  (1838),  3  My.  &  Or.  670. 
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in  default  of  punctual  payment  the  agireed  rate  of  interest 
shall  be  increased  is  treated  as  penal  and  cannot  be 
■enforced.  A  cpvenant,  however,  to  pay  the  higher  rate, 
with  a  proviso  for  reduction  of  that  rate  on  punctual 
payment,  is  perfectly  valid  (/).  "Punctual  payment" 
in  such  cases  is  taken  literally  as  meaning  payment  on 
the  exact  date  stipulated  for  (^),  ajid  the  higher  rate  wiLL 
be  payable  if  the  mortgagor  has  not  paid  on  the  due  date, 
■even  though  the  mortgagee  is  in  possession  of  the  rents 
■and  profits,  and  in  a  position  to  satisfy  his  claim  for 
interest  thereout  Qi) .  On  the  other  hand,  while  a  provi- 
sion for  capitalisation  of  interest  in  arrear  is  also  perfectly 
valid,  even  if  the  mortgagor  fails  to  m!ake  punctual  pay- 
ment, compound  interest  cannot  be  exacted  by  a  mort- 
^gee  in  possession  with  rents  and  profits  in  hand  sufficient 
to  meet  the  interest  due  {i) .  The  extent  to  which  interest 
in  lieu  of  notice  is  payable  has  already  been  dealt  with  (k) . 

Although  a  mortgagee  actively  enforcing  his  security 
against  the  land  is  prevented)  by  statute  from  recovering 
more  than  six  years'  arrears  of  interest,  yet  if  the  mort- 
gagor seeks  the  Court's  assistance  in  redemption  proceed- 
ings, he  must  be  prepared  to  pay  all  arrears  due  (I) . 
Where  the  mortgagee  has  obtained  judgment  on  the  cove- 
nant for  principal  and  interest  as  from  the  date  of  judg- 
ment, payment  of  interest  can  only  be  enforced  against 
the  mortgagor  personally  at  the  rate  of  4  per  cent.,  even 
though  the  covenant  is  to  pay  a  higher  rate,  for  the  cove- 
nant is  merged  in  the  judgment  (•mi).  But  if  upon  a  true 
construction  of  the  covenant  that  appears  the  intention, 
the  mortgagee  may,  even  after  judgment,  nevertheless 
€laim  to  retain  his  security  till  paid  the  higher  rate  of 
interest  stipulated  for  (n) . 

It  is  w'ell  settled  that  the  mortgagor,  if  he  wishes  to  (3)  costs. 
redeem,    must   pay    (1)  all    proper    costs,    charges   and 

(/)  Sriffht  V.  Campbell  (1889),  41  Ch.  D.  388. 
(g)  Leeds  and  Banley  Theatre  of   Varieties  v.   Broadbent,   1898, 
1   Ch.   348.  '.■ 

(/i)   Union  Bank  of  London  v.  Ingram  (1880),  16  Ch.  D.  53. 

(J)   Wrigley  v.  Gill,  1906,  1  Ch.  165. 

(K)  Ante,  p.  278. 

(t)  Post,  p.  308. 

(»0  Ee  Sneyd,  Ex  parte  Fewings  (1883),  25  Ch.  D.  338. 

(»)  Economic  Life  Aaauranoe  Co.  v.   Vaborne,  1902,  A.  C.  147. 
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expenses  incurx'sd  by  the  mortgagee  in  relation  to  the 
mortgage  debt  or  the  security;  (2)  the  cost  of  litigation 
properly  undertaken  by  the  mortgagee  in  reference  to  the 
mortgage  debt  or  security  (such  as  foreclosure  proceedings 
or  the  cost  of  an  ejectment  action  against  the  mortgagor); 
and  (3)  the  mortgagee's  costs  of  the  redemption  action  (o). 

An  obvious  example  of  reasonable  costs  is  the  expense 
of  reconveyance,  even  though  increased  by  reason  of  the 
legal  estate  having  descended  to  a  lunatic  heir,  or  by 
reason  of  the  mortgagee  having  settled  the  security,  or  by 
reason  of  a  vesting  order  being  necessary  to  deal  with 
the  legal  estate  vested  in  an  absconding  trustee-mort- 
gagee (p) .  The  costs  of  a  legal  mortgage  agreed  to  be 
given  to  an  equitable  mortgagee  are  also  reasonable  costs 
as  being  incurred  for  the  purpose  of  completing  his 
security  (q) . 

A  mortgagee  in  possession  is  entitled  to  his  reasonable 
costs  of  management,  and  will  be  entitled  to  charge  the 
commission  of  a  receiver  appointed  for  the  purpose  of 
receiving  rents.  But  a  mortgagee  is  in  a  fiduciary 
position,  and  is  not  entitled  to  make  a  profit  out  of  his 
security.  Hence,  a  mortgagee  in  possession,  who  does  the 
work  of  management  himself,  is  not  entitled  to  charge 
for  his  services,  but  is  only  allowed  his  actual  out-of- 
pocket  expenses  (r) .  For  similar  reasons  a  solicitor- 
mortgagee  was  formerly  not  allowed  to  charge  his  profit 
costs  for  professional  services  against  the  mortgagor  (r) . 
But  the  Mortgagees'  Legal  Costs  Act,  1895,  s.  3  (s),  has 
now  provided  that  a  solicitor  lending  money  on  mortgage, 
either  alone  or  jointly  with  another,  is  entitled  to  recover 
his  professional  charges  subsequent  to  and  in  relation  to 
the  mortgage,  and  is  able  to  resist  redemption,  except  on 
payment  of  such  charges.    The  section  is  retrospective. 

As  regards  the  costs  of  negotiating  a  loan,  investigating 
the  title  and  preparing  the  mortgage  dead,  these  are  not 

(o^  He  Wallii  (3890),  25  Q.  B.  D.  176,  at  p.  181. 

Ip)   Webb  V.  Crosse,  1912,  1  Ch.  323,  and  oases  there  cited. 

Ig)  National  Provincial  Bank  v.   Games  (1886),  31  Ch.  D.  .582. 

(r)  Re  Wallis  (1890),  25  Q.  B.  D.  176. 

(s)  58  &  59  Vict.  u.  25.' 


MORTGAGES.  289 

costs  incurred  under  or  by  vii'tue  of  the  mortgage,  and 
form  no  charge  on  the  property,  but  the  mortgagee,  who 
has  to  pay  these  costs  to  his  own  solicitor,  can  recover 
them  from  the  mortgagor  as  a  simple  contract  debt(f). 
And  by  the  Mortgages  Legfel  Costs  Act,  1895,  s.  2  (as 
to  mortgages  made  after  that  Act),  this  is  so,  even  where 
the  solicitor  is  himself  the  mortgagee,  the  Act  also 
enabling  the  solicitor  in  such  cases  to  charge  a  negotiation 
fee  (m)  .  But  it  is  to  be  noticed  that  where  a  mortgage  is 
not  completed,  but  goes  off,  through  the  default  of  the 
morbgugor,  the  costs  of  negotiation  and  investigation  of 
title  are  not  only  no  charge  on  the  property,  but  are  not 
even  (in  the  absence  of  express  agreement)  recoverable  as 
a  debt  from  the  proposed  mortgagor  (x) . 

The  mortgagee  is  entitled  to  the  costs  of  redemption 
proceedings,  and  this  right  resting  substantially  on  con- 
tract, he  can  only  be  deprived  by  reason  of  vexatious  or 
unreasonable  conduct  amounting  to  a  violation  or  cxdpable 
neglect  of  duty  under  the  contract  {y) .  And,  in  general, 
the  Court  can  in  suitable  cases  take  into  account  mis- 
conduct of  the  mortgagee  as  a  reason  for  not  requiring 
payment  of  interest  or  costs  for  which  the  mortgagor  is 
not  legally  liable,  but  which,  save  for  the  misconduct,  he 
might  be  required  to  pay  as  a  condition  of  relief  {z) . 

Not  only  the  mortgagor  hiniseK^  but  also  all  persons  Who  may 
entitled  to  any  estate  or  interest  in  the  equity  are  entitled  redpem. 
to  come  into  a  Court  of  Equity  to  redeem  the  land;  and 
this  will  include,  (1)  The  heir,  or  (in  the  case  of  copyhold 
lands)  the  customary  heir;  (2)  The  devisee;  (3)  The 
personal  representative  of  the  mortgagor,  and  since  the 
Land  Transfer  Act,  1897,  even  though  the  property  is 
realty,  (4)  A  tenant  for  life,  a  remainderman,  a  rever- 
sioner, a  dowress,  a  jointress,  a  tenant  by  the  curtesy,  or 
other  limited  owner;  (5)  A  subsequent  purchaser  or 
lessee  (including  lessees  whose  leases  are  bad  as  against 

(0  Wales  V.  Carr,  1902,  1  Oh.  860. 
(«)  Re  Norris,  1902,  1  Ch.  741. 

{x)  Wilkinson  v.  Grant  (1856),  25  L.  J.  C.  P.  233. 
(y)  CotterM  v.-  Stratton  (1872),  8  Oh.   App.  295;   Bmk  of  Nenu 
S.  Wales  V.  O'Connor  (1889),  14  A.  O.  273. 

(2)  See  Webb  1.  Crotse,  1912,  1  Oh.  323,  at  p.  330. 
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the  mortgagee  (a));  (6)  A  subsequent  mortgagee  (6);  (7) 
The  orown  on  a  forfeiture;  (8)  The  lord  on  an  escheat; 
(9)  A  trustee  in  bankruptcy,  or  even  after  annulment  of 
his  bankruptcy,  a  bankrupt  (c);  (10)  A  mere  volunteer 
claiming  under  the  mortgagor  (c?) ;  (11)  Or  a  judgment 
creditor  of  the  mortgagor  (e),  provided,  at  any  rate,  he 
has  completed  his  title  by  exe3ution.  Where  realty  and 
personalty  are  included  in  one  mortgage,  and  the  mort- 
gagor dies,  leaving  a  will  of  the  personalty,  but  intestale  as 
to  the  realty,  and  the  heir  is  unknown  and  the  mortgagee 
in  possessiion  of  the  realty,  the  executor  is  entitled  to 
redeem  the  whole  of  the  mortgaged  prope:ty,  and  cannot 
be  compelled  to  redeem  the  personalty  only  on  payment 
of  a  proportionate  part  of  the  mortgage  debt  (/) ;  for  one 
interested  in  any  part  of  the  mortgaged  property  may 
redeem  the  whole,  subject,  however,  to  the  rights  of  the 
other  persons  interested  in  the  property  being  raserved'. 

Persons  claiming  to  redeem  as  transfereas  take  subject 
to  the  state  of  accounts  between  mortga^r  and  mortgagee 
as  at  the  date  when  the  mortgagee  receives  notioe  of  the 
transfer  {g) . 


Redemption 
where  there 
are  Bucccsuive 
indiini- 
brancers. 


Where  there  are  successive  mortgages,  any  subsequent 
mortgagee  may  redeem  a  prior  mortgeige,  and  every 
redeeming  party  is  liable  to  be  redeem3d  in  his  turn  by 
those  below  him,  and  these  latter  are  all  liable  to  be 
redeemed  by  the  mortgagor.  Where  there  are  successive 
mortgages,  the  rule  in  an  action  of  redemption  or  fore- 
closure is,  that  all  persons  must  be  made  partiea  who  will 
be  affected  by  the  accounts  taken  in  the  action.  Henoe, 
in  a  redemption  action  by  a  puisne  mortgagee,  not  only 
the  mortgagee  to  be  redeamed  and  the  mortgagor,  but  also 
all  incumbrancers  subsequent  to  the  plaint'ff  are  necessary 
parties.  On  the  other  hand,  mortgagees  antecedent  to  the 
earliest  mortgagee,  whom  plaint  ff  seeks  to  redeem,  need* 
not  be  joined,   though  later  mortgagees,   even  if  they 


(ffl)  Tarn  v.  Turner  (1888),  39  Ch.  Div.  456. 

(i)  Fell  V.  Brown,  (1787),  2  Bro.  C.  O.  278. 

(c)  Se  Pearce,  1909,  2  Ch.  492. 

(rf)  Hand  V.  Cariwriffht  (1640),  1  Oh.  Ca.  59. 

(e)  Re  Parbola,  Ltd.,  1909,  2  Ch.  437. 

(/)  Hall  V.  Howard  (1886),  32  Ch.  D.  430. 

(ff)  Be  Lisle  v.  Union  Bank  of  Scotland,  1914,  1  Ch.  22. 


MORTGAGES.  291 

precede  the  plaintiff's  own  mortgage,  must  be  joined'. 
Thus,  a  fourth  mortgagee  could  redeem  the  third  mort- 
gagee without  offering  to  redeem  the  first  and  second 
mortgages,  but  he  could  not  redeem  the  second  mortgage 
without  redeeming  the  third;  and  he  could  not  redeem' 
any  earlier  mortgage  without  foreclosing  the  mortgagor, 
and  the  fifth  and  subsequent  mortgagees  (if  any) . 

These  rules  are  expressed  in  the  maxim — "  Redeem  up; 
Foreclose  down." 

Where  the  mortgagor  is  himself  the  redeeming  party,  Effect  on 
the  mortgage  redeemed  is  merged,  for,  as  decided  in  Otter  subsequent 
T.  Yaux  {h),  the  mortgagor  is  not  allowed  to  pay  off  a  oTredemptioii 
charge  and  keep  it  alive,  even  by  express  provision,  so  by  mortgagor, 
as  to  set  it  up  against  his  own  subsequent  incumbrance,  or 
«ven  against  his  own  incumbrance  ranking  pari  passu  with 
the  one  paid  off  (i) .     In  such  cases  the  second  mortgagee 
therefore  obtains  a  first  charge  on  the  property. 

But  this  is  a  special  rule  affecting  mortgagors  and  their 
own  incumbrancers.  And  though  it  was  formerly  thought 
that  the  principle  extended  to  a  purchaser  of  the  equity 
of  redemption  (j),  it  is  now  settled  that  a  purchaser  of 
the  equity  (or,  indeed,  any  owner  of  an  estate  not  per- 
sonally liable  to  pay  the  charge  thereon)  who  pays  off  a 
mortgage  can  always  keep  that  mortgage  alive  as  against 
subsequent  incumbrances  (fc), — at  any  rate,  by  express 
provision,  and  possibly  without  (l). 

In  cases  where  the  party  redeeming  is  the  purcheisier  Merger. 
■of  the  equity,  the  question  whether  the  charge  redeemed 
is  kept  alive  will  depend,  therefore,  not  on  the  principles 
of  Otter  v.  Vaux,  but  on  the  equitable  doctrine  of  merger. 
And  it  is  provided  by  the  Judicature  Act,  1873,  s.  25  (m), 
that  there  shall  not,  after  the  commencement  of  the  Act, 

(//■)  (1856),  2  K.  &  J.  660. 

(t)  Se  Taaker  and  Sons,'Ltd.,  1905,  2  Oh.  587. 

(/)  Toulmin  v.  8leere  (1817),  3  Mer.  210.  See  this  case  explained 
by  Parker,  J.,  in  Mmks  v,  Whiteley,  1911,  2  Ch.  448. 

(A)  Thome  v.  Cann,  1895,  A.  O.  11;  Adams  v.  Angell  (1877), 
.5  Ch.  D.  634. 

Q)  Infra,  p.  292  et  seq. 

(j«)  36  &  37  Viot.  o.  66. 

19(2) 
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be  any  merger  by  operation  of  law  only  of  any  estate 
the  beneficid  interest  in  which,  would  not  be  deemed  to 
be  merged  or  extinguished!  in  equity. 

Equity  rule  as  The  rule  of  equity  as  to  merger  may  be  stated  as 
to  merger.  follows:  If  the  benefit  of  a  charge  on  property  and  the 
property  subject  to  the  charge  vest  in  the  same  person, 
then,  as  a  general  rule,  equity  will  treat  the  charge  as 
kept  alive  or  merged  according  to  whether  it  be  of  advan- 
tage or  no  advantage  to  the  person  in  whom  the  two 
interests  have  vested  that  the  chargte  should'  be  kept  alive. 
But  in  either  case  clear  proof  to  the  contrary  will  displace 
the  general  rule,  merger  in  equity  being  for  the  most  part 
a  question  of  intention  only,  and  the  general  rule  being 
justified  by  a  presumption  of  intention  ^where  there  is  no 
clear  evidence  one  way  or  the  other  (n) . 

Illustrations.  Thus,  equity  will  presume  that  no  merger  is  intended 
where  a  tenant  for  life  pays  off  an  incumbrance,  for  it  is 
clearly  for  his  benefit  that  the  charge  should  be  kept 
alive  as  against  the  remainderman  (o) .  Thus,  also,  where 
a  purchaser  of  an  equity  of  redemption  subject  to  two 
mortgages  pays  off  the  first  mortgage,  and  the  documents 
evidence  an  intention  to  keep  that  mortgage  alive,  the 
first  mortgage  will  be  treated  as  still  existing  against  the 
second  mortgage  (p) . 

In  another  case,  a  mortgagee  of  a  share  in  trust  funds 
duly  perfected  his  charge  by  notice  to  the  trustees,  but 
the  trustees,  notwithstanding  the  mortgage,  made  pay- 
ments to  the  beneficiary,  and  later  the  mortgagee  and 
beneficiary  both  assigned  their  rights  to  the  same  person- 
In  an  action  by  this  person  against  the  trustees,  it  was 
argued  for  the  trustees  that  the  charge  had  become  merged 
in  the  beneficiary's  estate  and  interest,  and  that  the  pay- 
ments to  the  beneficiary  must  be  allowed  in  taking 
accounts  as  between  the  trustees  and  the  plaintiff.  The 
House  of  Lords  held  that  this  was  not  so,  and  that  the 
plaintiff  could  claim  payment  of  the  full  a,mount  of  the 

(«)  Manks  v.  Whiieleij,  1911,  2  Ch.  448,  at  p.  558. 

(o)   Sun-ell  \.  Egremont  (1844),  7  Beav.  205. 

Qp)  Th/nne  v.  C-ann,  1895,  A.' C.  11;  Adams  v.  Angdl  (1877),  5. 
Ch.  D.  634.  See  also  Re  Fletcher,  Reading  v.  Fleteher.  1917,  1  Oh. 
339.  I 
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money  due  under  the  mortgag-e,  which  was  treated  as  still 
■subsimng  in  the  hands  of  the  transferee  (q). 

There  are^  hoWeVer,  cases  which  suggest  that  where  a  The  doctrine 
mortgagor  and  mortgagee  concur  in  a  conveyance  to  a  °^  Tmimin  v. 
puifchaser,  the  mortgage  being  paid  off  out  of  the  pur- 
chase-money, or  where  the  first  mortgagee  buys  the  equity 
from  the  mortgagor,  the  general  rule  is  inapplicable,  and 
«quity  will  jtreat  the  mortgage  as  merged,  unless  there  is 
express  indication  at  the  time  of  intentioti  to  keep  it  aliVe. 
These  authorities  consist  of  Toulrmn  v.  Steere  (r)  and  the 
cases  in  which  it  has  been  followed,  commented  on  or 
explained. 

The  doctrine  of  Toulmin  v.  Steere  has  often  been 
adversely  criticised,  but  the  Courts  have  been  curiously 
reluctant  to  overrule  it  in  express  terms.  Thus,  in  the 
latest  ease  where  the  matter  has  come  before  the  Courts, 
Yorkshire  property  was  purchased  by,  L.  from  the  mort- 
gagor and  his  mortgagee,  it  being  arranged  that  F.  should 
provide  the  money  to  pay  off  the  mortgage.  The  trans- 
action was  completed  by  a  reconveyance  from  the  mort- 
gagee to  the  mortgagor,  a  conveyance  from  the  mortgagor 
to  L.,  and  a  mortgia^  by  L.  to  F.  to  secure  the  amount 
by  him  advanced'.  It  was  afterwards  discovered  that,  un- 
known to  any  of  the  parties  except  the  mortgagor,  there 
had  existed  all  along  a  second  mortg'age  to  plaintiff  duly 
registered  under  the  Yorkshire  B«igistrie&  Acts,  and  there- 
fore effectual  against  all  claims  subsequent  to  the  first 
mortgage.  It  was  held  hy  Parker,  J.  (s),  that  the  first 
mortgage  was  to  be  treated'  as  still  alive  for  the  benefit  of 
F.  as  against  the  second  mortgiagee,  for  the  principle  of 
T.oulmin  v.  Steere,  even  if  sound,  was  not  to  be  extended, 
and  had  no  appliciation  to  a  case  where  the  person  against 
whom  jQjerger  was  alleged  had  no  notice  of  the  second 
mortgage.  The  Court  of  Appeal  refused  to  accept  this 
ground  of  distinction,  affirmed  the  doctrine  of  Touhnm 
V.  Steere,  and  reversed  the  judgment  of  Parker,  J.  (with, 
however,  a  strong  dissenting  judlgtmtent  of  Fletcher  MoUl- 
ton,  Jj.J .)  (t).     On  appeal  to  the  House  of  Lords  in  the 

(g)  Liquidation  Estates  Go.  v.  Willoughby,  1898,  A.  O.  321. 

(r)  (1817),  3  Mer.  210. 

(s)  -Manhv.  Whiieley,  1911,  2  Ch.  448. 

(0  Mariks  v.  IVMteley,  1912,  ICh.  735. 
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same  case  (u),  the  judgment  of  Parker,  J.,  was  restored 
on  other  grounds,  the  deeds  as  framed  being  treated  as 
not  properly  expressing  the  parties'  true  intention  and 
capable  of  being  rectified  so  as  to  include  an  express  pro- 
vision against  merger.  Their  Lordships  "avoided  with 
gladness  "  any  actual  decision  on  the  doctrine  of  Toulmin 
V.  8teere(x).  At  the  same  time,  their  comments  on  the 
case,  taken  in  conjunction  with  the  criticisms  in  earlier 
decisions,  make  it  doubtful  how  far  the  doctrine  of  that 
case  is  of  authority,  and  whether  it  has  introduced  an 
anomalous  exception  to  what  would  otherwise  be  a 
consistent  principle. 

It  has  been  held  that  where  a  remainderman  entitled 
in  fee,  with  an  executory  limitation  over  on  his  death 
unmarried  in  the  lifetime  of  tenant  for  life,  buys  up  the 
life  estate,  there  will  be  a  merger  unless  there. is  express 
evidence  of  a  contrary  intent,  and  if  the  purchaser  dies 
unmarried  during  the  life  of  tenant  for  life  the  person 
entitled  under  the  executory  limitation  over  becomes, 
entitled  forthwith  (y) . 


Bemedies  of 
the  mort- 
gagee :  (t) 
1.  Sale. 
StatutoTy 
power  of  eale 
under  the 
GonTeyancing 
Act,  1881. 


The  power  of  a  mortgagee  of  land  to  realise  his 
security  formerly  depended  on  an  express  power  of 
sale  contained  in  the  mortgage.  As  regards  mortgages 
executed  after  December  31st,  1881,  a  power  of  sale  is 
implied  by  s.  19  of  the  Conveyancing  Act,  1881  (a),  in 
all  mortgages  made  by  deed,  so  far  as  a  contrary  intention 
is  not  expressed  in  that  mortgage  deed  itself  and  subject 
to  the  provisions  (if  any)  in  the  mortgage  deed  contained. 
This  power  is  a  power  when  the  mortgage  money  has 
become  due  to  sell  the  mortgaged  property  or  any  part 
thereof  by  public  auction  or  private  contract  subject  to 
such  conditions  of  sale  as  the  mortgagee  thinks  fit,  with 
power  to  buy  in  and  rescind  or  vary  any  contract  of  sale 


(«)  Sub  nom.  Whitdey  v.  Delaney,  1914,  A.  O.  132. 

(k)  Ibid.  p.  151. 

(y)  Re  Atikins,  1913,  2  Ch.  619;  but  see  Drinkwater  v.  Coomhe 
(1825),  2  Sim.  &  St.  340. 

(a)  It  must  be  borne  in  mind  that,  so  long  as  the  Courts  (Emergency 
Powers)  Acts  and  the  Increase  of  Bent,  &o.  Acts  are  in  force,  the 
exercise  by  the  mortgagee  of  his  powers  of  enforcing  his  security 
or  suing  on  the  covenant  is  subject  to  various  restrictions. 

(a)  44  &  45  Vict.  c.  41;  replacing  a  similar  power  conferred  by 
Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145). 
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and   to  resell   -without   being   answerable   for   any   loss 
oocasioned  thereby. 

By  the  Oonveyancingi  Act,  1911,  a.  4,  this  power  of  Extended  by 
sale  is  extended  as  to  mortgages  executed  aft&r  1911  (&),  the  Convey-. 
and  the  mortgagee  is  enabled,  without  application  to  the  jg"™^  ^*'' 
Court  under  s.  44  of  the  Trustee  Act,  1893,  to  sell  the 
mines  and  minerals  apart  from  the  surface  with  appro- 
priate conditions,  and  also  to  impose  restrictions  as  to 
building  or  other  user  of  the  land  on  the  property  sold  or 
the  property  retained  by  him. 

By  8.  20  of  the  Conveyancing  Act,  1881,  however,  the  Requirements 
power  of  sale  is  not  to  be  exercised  until  (1)  notice  re-  before  exer- 
quiring  payment  of  the  mortgage  money  has  been  served  ^^^."po^^er"" 
on  the  mortgagor  or  one  of  several  mortgagors  and  default 
has  been  made  in  payment  of  the  mortgage  money  or  any 
part  thereof  for  three  months  after  such  service  (c) ;   or 
(2)  some  interest  is  in  arrear  and  unpaid  for  two  months 
after  becoming  due;  or  (3)  a  breach  has  been  committed 
of  some  provision  in  the  mortgage  deed  or  the  Act  itself, 
and  on  the  part  of  the  mortgagor  or  of  some  person  con- 
curring in  the  mortgage  to  be  observed  and  performed, 
other  than  the  covenant  to  repay  principal  and  interest. 

If  the  mortgagee  exercises  his  power  of  sale  before  it  Effect  of 
has    become    exerciseable,    or    otherwise    improperly    or  exercising 
irregularly,  he  is  liable  in  damages  to  the  mortgagor,  f^properiy.  * 
Usually,  however,  a  bond  fide  purchaser  from  the  selling 
mortgagee  is  (under  the  express  words  of  the  power)  not 
affected  by  the  conduct  of  the  selling  mortgagee  (d) ;  but 
if  the  purchaser  has  express  notice  that  the  selling  mort- 
gagee has  not  given  the  due  notice,  the  purchaser  would  . 
not    be  safe  in  completing  (e).     Formerly,  a  purchaser 
was  only  protected  after  conveyance,  and  was  entitled  to 
inquire  whether  a  case  had  arisen  to  authorise  a  sale  (/) ; 
but  6.  5  of  the  Conveyancing  Act,  1911  (g),  now  provides 


(6)  1  &  2  Geo.  V.  u.  37. 

(c)  See,  hereon,  £arker  v.  lUingworth,  1908,  2  Ch.  20. 

(d)  Conveyancing  Act,  1881   (44  &  45  Vict.  c.  41),  s.  21. 
^e)  Selwyn  v.  Garfitt  (1887),  38  Ch.  Div.  273. 

V)  Life  and  Reversionary  v.  Uand  in  Hand,  1898,  2  Ch.  230. 
^y)  1  &  2  Geo.  V.  c.  37. 
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tljat  a  purclmser  is  not  aad  never  has  been  either  before  or 
on  conveyance  bound  to  inquire  whether  a  case  has  arisen 
to  authorise  the  sale. 


in  selling. 


Position  of  The  mortgagee  cannot  sell  to  himself  under  his  power 

*^e™ortgagee  of  g^ie,  but  may  lawfully  sell  to  a  second  mortgagee  or 
to  one  of  several  co-mortgagors,  and  this  though  the  con- 
sideration of  the  sale  is  simply  the  amount  then  due  on 
mortgage  (h) ;  and  though  the  mortgagee  cannot  sell  to 
himself,,  if  he  purports  to  do  so  and  then  resells  to  a  pur- 
chaser, this  last  sale  will  be  treated  as  a  valid  exercise  of 
the  mortgagee's  power  of  sale  (i).  The  mortgagee  is  not 
a  trustee  of  the  power  of  sale:  the  power  is  given  him  for 
his  own  benefit,  and  if  he  exercises  the  power  bond  fide, 
without  corruption  or  coUusiion  with  the  purchaser,  the 
Court  will  not  interfere  even  though  the  sale  be  very 
disadvantageous,  unless,  perhaps,  the  price  is  so  low  as 
to  be  evidence  of  fraud  in  itself  (j) . 


The  mortgagee  is  expressly  protected  by,  the  Convey- 
ancing Act,  1881  (fc),  from  liability  for  involuntary  loss 
happening  in  or  about  the  exercise  of  his  statutory  power 
or  of  any  other  power  or  pi-ovision  contained  in  the  mort- 
gage deed  (Z).  But  the  mortgagee  will  be  liable  in 
damages  if,  by  reason  of  his  improper  treatment,  the  pro- 
perty is  depreciated  and  the  purchase  price  is  therefore 
less  than  it  should  have  been  ( w) . 


Remedies  of 
the  mort- 
gagee : 
(2)  Appoint- 
ment of  a 
receiyer. 


Under  the  Conveyancing  Act,  1881,  s.  19,  a  power  to 
appoint  a  receiver,  like  the  power  of  sale,  is  implied  in  all 
mortgages  made  by  deed  unless  the  mortgage  deed  itsdf 
shows  an  intention  to  the  contrary  and  becomes  exercise- 
able  on  the  happening  of  the  same  events.  The  receiver  is 
entitled  to  recover  the  incomb  of  the  property  by  aotkm, 
distress,  or  otherwise,  and  to  give  effectual  receipts  accoi-d'- 


(A)  Kennedy  v.  Be  Trafard,  1897,  A.  C.  180. 
(»)  Astwood  V.  Cobbold,  1894,  A.  C.  150. 

(;')  Haddington  Island   Quarry  Co.,  Ltd.   v.   Huson,  1911,  A.  O. 
722. 

(k)  44  &  45  Vict.  0.  41,  s.  21. 

(?)  Conveyancing  Act,  1911  (1  &  2  Geo.  V.  o.  37),  s.  5. 

(m)  McHugh  v.   Union  Bank  of  Canada,  1913,  A.   C.  299. 
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ingly;  and  persons  making  paynients  to  him  ai'G  not 
concerned  to  inquire  whether  any  case  has  happened  to 
authorise  him  to  act.  The  receiver  may  be  removed  or  a 
new  one  appointed  from  time  to  time  by  the  mortgagee 
in  writingi. 

The  receiver  must  apply  moneyis  received  by  him'  in  Application 
discharge  of  all  rates,  taxes  and  outgoings,  in  keeping  of  moneys 
down  the  interest  on  prior  incumbrances,  in  payment  of  ^^^^^ 
his  own  comlmission  (in  default  of  any  specified  rate,  at 
the  rate  of  5  per  cent,  on  the  gToss  receipts,  or  at  any 
rate  specified  in  his  appointment,  not  exceeding  5  per 
cent.),  and  the  premiums,  if  any,  properly  paid  in  respect 
of  any  policy  of  insurance,  and  the  cost  of  executing 
necessary  or  proper  repairs  directed  in  w'riting  by  the 
mortgagee  (n),  and  in  payment  of  interest  due  to  the 
mortgagee  appointing  him.  The  residue  of  moneys  re- 
ceived must  be  paid  to  the  person  who,  but  for  the 
receiver,  would  have  been  entitled  to  the  income  of  the 
mortgaged  property  or  who  is  otherwise  entitled  to  that 
property.  The  receiver  must,  if  so  directed  in  writing  by 
the  mortgagee,  insure  against  loss  by  fire  all  buildings, 
effects,  or  property  of  an  insurable  nature  comprised  in 
the  mortgage  (o) . 

The  power  possessed  by  a  mortgagee  of  taking  posses-  Remedies  of 
sion  of  his  security  is  not,  like  the  modem  power  of  sale  tte  mort- 
and  the  power  to  appoint  a  receiver,  a  statutory  power;  f^f^' 
nor  does  it  dfepend  (as  these  powers  used    to)  upon  an  to  take  ^°^^'' 
express  authority  given  by  the  mortgage  deed.    It  results  possession, 
from  the  fact  that  upon  the  execution  of  the  mortgage, 
the  mortgagee  becomes  legal  owner,  and  is,   therefore, 
entitled  to  take  possession  of  his  property  peaceably  if  he 
can,  and  if  not,  by  means  of  an  ejectment  action  against 
'  the  mortgagor;   the  mortgagor's  remedy  in  such  a  case 
being  to  redeem  his  security  and  take  a  reconveyance, 
when  the  mortgagee  must,  of  course,  allow  him  to  resume 
possession.    It  follows  that  this  remedy  of  taking  posses- 
sion is  only  open  to  a  mortgagee  who  has  taken  a  legal 


(«)  White  V.  Metcalf,  1903,  2  Ch.  567. 

(o)  Conveyancing  Act,  1881  (44  &  45  Vict.  o.  41),  s.  24. 
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mortgage  {p) .  It  f ollo"ws  also  that,  as  a  general  rule,  th& 
mortgagee  will  in  strictness  be  entitled  to  take  possession 
the  moment  the  mortgage  deed  has  been  executed  without 
waiting  for  the  mortgagor  to  make  default  under  the 
proviso  for  redemption,  and  without  making  any  previous 
demand  for  possession.  In  some  cases,  however,  the  mort- 
gagee covenants  that  he  will  not  take  possession  till  after 
the  lapse  of  a  certain  period,  or  until  the  mortgagor  makes 
default,  and  in  such  ca-ses  equity  will  grant  an  injunction 
preventing  the  mortgagee  from  taking  poseession  in  bi^each. 
of  his  covenant  (q) .  Also  when  the  mortgage  contains  an 
attornment  clause  the  resulting  tenancy  must  be  ended 
before  entry. 

HowpoBses-  The  mortgagee  can  take  possession  either  by  entering 
^*°dth**ff^"t  ^^^^  actual  occupation  of  the  property  or  by  undertaking 
'  the  management  of  the  property  and  receiving  the  rents 
and  profits,  so  as  to  deprive  the  mortgagor:  of  control  (r). 
In  respect  of  these  rents,  so  far  as  they  are  payable  in 
respect  of  leases  already  existing  at  the  date  of  the  mort^ 
gage,  or  made  subsequently  thereto  by  the  mortgagee's, 
authority,  the  mortgagee  is  entitled  to  the  benefit  of  such 
leases,  and  on  taking  possession  can  enforce  payment  of 
all  future  rent  and  all  arrears  due  at  the  time  (s) .  This  is 
the  position  also  as  to  leases  made  by  the  mortgagor  in 
possession  in  Virtue  of  his  statutory  powers  under  s.  18  of 
the  Conveyancing  Act,  1881  (t),  for  such  leases  have  the 
same  effect  as  if  the  mortgagee  had  concurred  therein. 

As  regards  leases  subsequent  to  the  mortgage,  and  not 
made  under  s.  18  of  the  Conveyancing  Act,  1881,  or  by 
authority  of  the  mortgagee,  the  mortgagee  is  entitled  to 
eject  the  tenant,  but  is  not  entitled  to  collect  arrears  of 
rent  due  at  the  date  of  his  taking  possession  (m),  for  there 
is  no  relationship  of  landlord  and  tenant  between  the 
tenant  and  the  mortgagee.  Such  a  relationship  will  only, 
exist  where  there  is  evidence  of  a  fresh  agreement  between 

(p)  Garfitt  V.  Allen  (1887),  37  Ch.  D.  48. 

(?)  Doe  d.  Parsley  v.  Bay  (1842),  2  Q.  B.  147. 

(r)  Noyes  v.  Pollock  (1886),  32  Ch.  D.  53. 

(s)  Re  Ind,  Coope  #  Co.,  Ltd.,  1911,  2  Ch.  223. 

(0  Mumcipal  Society  v.  Smith  (1888),  22  Q.  B.  D.  70. 

(«t  Corbett  v.  Plowden  (1884),  25  Oh.  D.  678. 
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tenant  and  mortgagee:  even  the  payment  of  rent  to  the 
mortgagee  by  the  tenant,  though  it  creates  a  tenancy  from 
year  to  year,  does  not  necessarily  establish  a  tenancy  on  the 
terms  of  the  old  lease  so  far  as  applicable  to  a  yearly- 
tenancy  (x) . 

Where  the  tenancy  is  invalid  a-gainst  the  mortgagee, 
the  tenant  is  nevertheless  entitled  to  compensation  undeir 
the  Agricultural  Holdings  Act,  1908,  and  Allotments  and 
Cottage  Gardens  Compensation  Act,  1887  (t/),  against 
the  mortgagee  (2) . 

Where  a  mortgagee  of  the  freehold  reversion  sues  for 
rent  due  from  the  lessee,  the  latter  cannot  set  off  a  claim 
for  damages  against  the  mortgagor  for  breach  of  covenant 
in  a  building  agreement  (a) . 


liable  to 
account. 


default." 


A  mortgagee  in  possession  is  liable  to  account  to  the  Mortgagee 
mortgagor  for  the  rents  and  profits,  and  this  liability  to  in  possession 
account  does  not  cease  because  he  in  fact  abandons  posses- 
sion, or  appoints  a  receiver  (6).  He  continues  accountable 
also  even  after  transferring  the  mortgage,  and  is  still 
liable  for  any  default  made  by  the  transferee,  unless  the 
transfer  is  made  by  order  of  the  Cfeurt  (c) .  But  he  will 
be  relieved  from  liability  to  account  if  the  Court  appoints 
a  receiver,  as  in  special  cases  it  will  do  {d) . 

A  mortgagee  in  possession  is  liable  to  account  on  the  on  the  footing 
footing  of  "wilful  default  "—that  is,  he  must  account  "^j'J^^f^J'^ 
not  only  for  sums  actually  received  by  him,  but  also  for 
sums  which,  but  for  his  own  default,  he  might  haVe 
received.  Thus,  a  mortgagee  of  a  public-house  taking 
possession  of  his  security,  and  letting  it  as  a  tied  house, 
subject  to  a  covenant  to  take  the  mortgagee's  owa  beers, 
will  be  accountable  not  for  the  rent  he  actually  obtains, 

(ar)  Keith  v.  B.  Garcia  ^  Co.,  Ltd.,  1904,  1  Ch.  774. 

(y)  8  Edw.  VII.'c.  28,  s.  12;  30  &  51  Viet.  o.  26. 

(z^  Tenants'  Compenaation  Act,  1890  (53  &  64  Vict.  c.  57). 

(a)  JReevea  v.  Pope,  1914,  2  K.  B.  284. 

(b)  He  Prytherch  (1889),  42  Ch.  D.  698. 

(c)  Hall  V.  Seward  (1886),  32  Ch.  D.  430. 

(d)  County  of  Gloucester   Bank  v.   Budry  Merthyr   Colliery   Co., 
1895, 1  Ch.  629. 
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but  for  the  higher  rent  he  might  have  obtained  had  he 
let  the  house  as  a  free  house,  without  restriction  as  to  the 
purchase  of  beer  (e).  And  he  is  liable  to  account  for  rent 
where  he  could  have  let  the  property  but  did  not,  and  for 
not  making  the  tenants  pay  their  rent  in  full  if  able  to 
do  60  (/) .  And  if  the  mortgagee  himself  occupies  the 
mortgage  premises,  he  will  be  liable  for  an  occupation 
rent  based  on  the  highest  possible  rental  value  of  the 
premises  (gf) .  But  the  mortgagee  is  not  accountable  for 
advantages  which  are  of  a  purely  collateral  character 
derived  by  him  out  of  his  possession  of  the  security,  and 
which  do  not  affect  the  mortgagor,  such  as  the  profits 
made  by  him  in  supplying  beer  to  a  public-house  of  which 
he  has  taken  possession  under  his  mortgage  (h). 


Applicatieu 
of  rents  and 
profits,  and 
the  meaning 
of  annual 


The  rents  and  profits  receiviied  by  the  mortgagee  must 
be  applied  in  satisfaction  of  his  claim  for  principal  and 
interest,  and  in  the  absence  of  special  circumstances, 
accounts  will  not  be  taken  agiainst  the  mortgagee  with 
an  annual  balancing  of  accounts  on  the  footing  of  what  is 
known  as  annual  rests.  That  is  to  say,  if  at  any  par- 
ticular date  it  appears  that  the  mortgiagee  had  collected 
more  than  sufficient  to  meet  the  interest  then  due,  he 
will  not  be  compelled  to  treat  the  surplus  money  in  hand 
as  a  payment  pro  tanto  in  extinction  of  the  capital  debt, 
for  a  mortgagee  is  not  bound  to  accept  payment  by, 
driblets,  but  is  entitled  to  have  the  accounts  taken  as  a 
whole  and  not  to  be  treated  as  repaid  until  he  has  been 
repaid  the  full  amount  of  his  indebtedness  in  a  lump 
sum  («),  and  if  a  mortgagee  in  possession  sells  part  of 
his  security  a  rest  will  be  directed  as  regards  the  pro- 
ceeds of  sale  only,  but  there  will  be  no  general  rest  (k) . 
But  if  at  the  time  the  mortgagee  takes  possession  no 
interest  is  in  arrear  and  there  is  no  serious  danger 
overhanging  his  security  which  his  entry  was  intended 
to  forestall,  these  are  special  circumstances,  and  will  make 


(e)  White  v.  City  of  London  Brewery  (1889),  42  Oh.  D.  237^ 
(/)  Noyes  v.  Pollock  (1886),  32  Ch.  D.  53,  at  p.  61. 
(g)  Marriott  v.  Anchor  Eevcrsionartj  Co.  (1861),  3  J)e  G.  F.  &  J. 
177. 

(A)  White  V.  City  of  London-  Brrurry  Co.   (1889),  42  Ch.  D.  237. 

(0   Wrigleif  v;  Gill,  190.5,  1  Ch.  241. 

(>)   AlnsKorth  v.  Wildimj,  1905,  1  Ch.  435. 
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the  mortgagee  accountable  with  annual  rests — i.e.,  so  far 
as  the  rents  exceed  the  amount  of  tho  interest  the  excess 
>vdll  in  every  year  of  such  excess  be  applied  in  reduction 
of  the  principal  money  (?),  and  if  it  is  found  the  mort- 
gagee has  remained  in  possession  after  being  paid  his  debt 
he  will  be  accountable  to  the  mortgagor  with  compound 
interest  at  4  per  cent,  as  from  the  date  of  payment  (m,'). 

A  mortgagee  in  possession  is  liable  for  any  loss  due  to  Liabilities  of 
his  bad  management,  and  will  be  liable  for  waste,  e.g.,  amort?«ffee 
opening  mines,  unless  the  property  is  an  insufficient  secu-  for^bad^*^^°° 
rity  for  the  purpose  of  paying  the  interest  (n) .    But  the  management, 
mortga;gee  may  work  already  opened  mines  (o),  and  s.  19  &o. 
of  the  Conveyancing  Act,  1881,  confers  on  a  mortgagee 
in  possession  a  power  to  cut  and  sell  timber  and  other 
trees,  ripe  and    fit   for  cutting  and  not  planted  or  left 
standing  for  shelter  or  ornament,  and  to  make  contracts 
for  such  cutting  or  sale  to  be  completed  within  twelve 
months  of  such  contract. 

In  foreclosure  proceedings  the  C'ourt  is  asked  to  set  Remedies 
limits  to  its  own  benignity,  and  decree  that  the  mort-  °f  *^6 
gagor  already  too  late  to  redeem  in  law  shall  be  deprived  ™°^^*&®^  • 
of  even  his  equitable  right.    A  foreclosure  action  is  there-  closure, 
fore  possible  the  moment  the  property  is  forfeited  at  law. 
Thus,  if  the  mortgage  provides  for  forfeiture  on  non- 
payment of  interest,  foreclosure  will  lie  if  interest  is  un- 
paid, even  though  the  principal  is  not  due  (p). 

Foreclosure  and  also  redemption  actions  can  be  oom-  Howfore- 
menced  by  writ  or  by  originating  summons  (g),  but,  in  closure 
general,  if  a  writ  is  used  the  extra  costs  occasioned  thereby  gomm^ced^ 
will  be  disallowed  (r) .     In  some  cases,  however,  a  writ 
will  be  the  proper  method  of  procedure.    Thus,  th;p  Court 
will  not  settle  a  question  of  priorities  or  questions  of 

(I)   Wilson  V.  Claer  (1840),  3  Beav.  136. 
(»>!)  Aahwortk  v.  Lord  (1887),  36  Ch.  D.  5i5. 
(«)  Milieu  V.  Bavey  (1865),  31  Beav.  470. 
(o)  Elias  V.  Snowdon  Slate  Quarries  Co.  (1879),  4  A.  O.  454. 
(p)  Williams  v.  Morgan,  1906,  1  Ch.  814. 
(?)  Ord.  LV.  rr.  Sa.  and  ob. 

(r)  Johnson   v.    Evans    (1888),  60   L.    T.    29;    Barr   v.    Hardinri 
(1888),  36  W.  R.  2l6;  O'Kelly  v.  Culver Jiouse  (1887),  W.  N.  36. 
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disputed  fact  on  originating  summons,  that  procedure 
being  only  intended  for  the  decision  of  simple  questions 
between  plaintiff  and  defendant  (s) .  And  though  by 
express  provisions  of  Ord.  LV.  r.  5a,  a  claim  for  posses- 
sion of  the  mortgaged  premises  can  be  made  in  fore- 
closure and  redemption  actions  commenced  by  summons, 
judgment  for  payment  of  the  mortgage  debt  cannot  be 
pronounced  on  originating  summons  (t).  ■  But  a  claim  for 
judgment  against  the  mortgagor  on  his  covenant  can  be 
combined  with  a  claim  to  foreclosure  where  the  proceed- 
ings are  commenced  by  writ,  and,  indeed,  if  judgment  is 
desired,  should  be  so  combined,  since  a  separate  action  in 
the  King's  Bench  Division  on  the  covenant  will  be  stayed 
as  an  abuse  of  the  Court's  process  if  a  writ  claiming 
foreclosure  has  already  been  issued  in  the  Chancery 
Division  (m). 

It  has  already  been  pointed  out  that  where  a  claim  is 
made  to  foreclosure  aE  incumbrancers  subsequent  to  the 
plaintiff  and  all  persons  interested  in  the  equity  of  redemp- 
tion must  be  made  parties,  otherwise  the  persons  not  joined 
will  not  be  bound  by  the  foreclosure  decree  (x). 

Form  of  Where  an  action  is  brought  claiming  judgment  for  pay- 

judgment  ma  ment  and  foreclosure  both,  the  form  of  judgment  settled 
action.  in  Jbaner  v.  Lacy  {y)  is  as  follows: — 

First,  if  the  amount  of  the  mortgage  debt  is  either 
proved  admitted  or  agreed  at  the  trial  or  hearing,  the 
plaintiff  recovers  against  the  defendant  the  debt,  and  also 
so  much  of  his  taxed  costs  of  the  action  as  would  have 
been  incui-red  if  the  action  had  been  brought  for  such 
payment  only. 

Secondly,  if  the  amount  of  the  mortgage  debt  is  not 
proved  admitted  or  agreed  at  the  trial  or  hearing,  aa 
account  is  taken  of  what  is  due  to  the  plaintiff  for  principal 
and  interest  under  the  covenant  to  pay;  and  the  plaintiff 

(s)  Re  Giles  (1890),  43  Ch.  D.  391. 

(t)  Brooking  v.  Skewis  (1887),  58  L.  T.  73. 

(k)  Williams  v.  Hunt,  1905,  1  K.  B.  512. 

Ix)  Gee  V.  Liddell,  1913,  2  Ch.  62.     Sue  ante,  p.  290. 

(y)  (1885),  31  Ch.  D.  42. 
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recovers  against  the  defendant  the  amount  which  shall  be 
certified  to  be  due  to  him  on  taking  that  account,  and  also 
eo  much  of  his  taxed  costs  as  would  have  been  incurred 
if  the  action  had  been  brought  for  payment  only:  And, 

Thirdly,  whether  the  amount  of  the  mortgage  debt  is 
or  is  not  proved  admitted  or  agreed  at  the  trial  or  hearing, 
the  judgment  proceeds  to  direct  an  account  of  what  is 
due  to  the  plaintiff  under  and  by  virtue  of  his  mortgage 
eecurity  and  for  his  taxed  costs  of  the  action;  and  in 
taking  such  account,  what  (if  anything)  the  plaintiff  shall 
have  received  from  the  defendant  under  the  personal 
judgment  is  to  be  deducted,  and  the  balance  due  to  the 
plaintiff  is  to  be  certifi^ed. 

Where  the  claim  is  for  foreclosure  simply,  the  judgment 
will  direct  the  necessary  accounts  to  be  taken  to  ascertain 
what  is  payable  to  the  mortgagee  by  the  mortgagor  in 
order  to  redeem,  and  that  upon  payment  of  that  amount 
within  six  months  of  the  master's  certificate  as  to  the 
amount  the  mortgagee  shall  reconvey  and  hand  over  the 
deeds;  but  if  default  is  mkde,  the  mortgagor  is  to  be 
absolutely  barred  from  all  further  right  to  redeem.  If 
the  defendant  makes  default  in  payment  under  this  fore- 
closure order  nisi,  application  can  be  made  at  the  expira- 
tion of  the  six  months  to  have  the  order  made  absolute. 

In  recent  times  the  practice  has  been  to  give  only  one  Time  allowed 
time  for-  redemption  to  all  parties,  including  puisne  mort-  f?""  rf demp- 
gagees,  and  not,  as  formerly,  successive  times  to  each;  at  foredSsure 
any  rate,  if  the  puisne  mortgagees  do  not  appear  and  ask  action. 
for  successive  periods,  or  if  questions  of  priority  arise,  then 
only  one  period  will    be  given    for  redemption  without 
prejudice  to  the  right  of  the  incumbrancers  as  between 
themselves,  the  Court  not  allowing  the  foreclosure  action 
to  be  unduly  prolonged  simply  because  there  are  numerous 
incumbrancers  (z). 

The  usual  time  giVen  for  redemption  is  six  months,  but 
the  .time  may  be  enlarged  if  the  mortgagor  shows  special 
circumstances,  and   pays  the  interest  and  costs  certified 

(s)  Piatt  V.  Mendel  (1884),  27  Oi.  D.  246;  SmUhett  v.  Hesketh 
(1890),  44  Ch.  D.  161. 
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as  due  (a) .  Where  the  receiver  in  a  foreclosure  action 
receives  rents  between  the  date  of  the  certificate  and  the 
day  fixed  for  redemption,  it  "will  he  necessary  to  take  these 
rents  into  account,  and  to  allow  a  further  period  for 
redemption  (&).  But  receipt  of  rents  after  the  day  fixed 
for  redemption,  even  though  before  the  order  is  made 
absolute,  is  no  ground  for  an  extension  of  time;  and  the 
practice  now  i«  to  provide  in  the  foreclosure  order  nisi 
that  there  shall  be  included  in  the  original  certificate 
whatever  shall  have  been  paid  into  Court  by  the  receiver 
or  been  in  his  hands  at  the  date  of  the  certificate,  and 
also  such  a  sum^  (if  any)  as  plaintiffs  shall  submit  to  be 
charged  with  in  respect  of  rents  and  profits  to  come  into 
the  receiver's  hands  prior  to  foreclosure  order  absolute  (c). 
Under  this  order,  provided  the  mortgagee  submits  to  be 
charged  a  sum  sufficient  to  cover  the  profits  actually  paid 
to  the  receiver  before  the  expiration  of  the  six  months, 
no  enlargement  of  time  will  be  required. 

The  time  under  a  foreclosure  decree  will  be  enlarged 
where  the  quesition  is  mainly  one  of  priorities,  and  it  is 
desired  to  appeal  froim  the  Court  of  Appeal  to  the  House 
of  Lords:  application  for  an  extension  of  time  should  be 
made,  in  such  a  case,  to  the  Court  of  first  instance  and 
not  to  the  Court  of  Appeal  (d) . 

Sale  in  lieu  of  By  s.  25  of  the  Conveyancing  Act,  1881,  it  is  provided 
that  in  any  action  of  foreclosure  or  redemption  the  Court 
may  order  a  sale  of  the  mortgaged  property  on  the  appli- 
cation of  any  person  interested  in  the  mortgage  money 
or  the  right  of  redemption,  without  previously  allowing 
any  time  for  redemption,  and  without  first  determining 
the  conflicting  priorities  of  incumbrancers.  If  the  action 
is  brought  by  the  mortgagor  or  other  person  entitled  to 
redeem,  the  order  for  sale  seems  to  be  a  matter  of  right  (c), 
but  the  Court  may  direct  the  plaintiff  to  give  security  for 
the  costs  of  the  sale,  and  entrust  the  conduct  of  the  sale  to 


(a)  Combe  v.   Steivart   (1851),   13   Beav.   Ill;    Nanny  v.  Edwards 
(1837),  4  Euss.  125. 

(i)  Jermer  Fust  v.  Needham  (1886),  32  Ch.  D.  582. 
(c)  Simmons  V.  Blandy,  1897,  1  Ch.  19. 
id)  Manks  v.   Whiteley,  1913,  1  Ch.  581. 
(e)  Clarke  v.  Pantiell  (1884),  29  S.  J.  147. 
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the  defendant.    In  other  cases  the  order  is  discretionary, 
and  if  made  may  be  on  such  terms  as  the  Court  thinks  fit. 

Although  the  Court  has  probably  power  to  order  a  sale 
of  the  mines  and  minerals  apart  from  the  surface,  it  cannot 
in  a  foreclosure  action  authorise  a  licence  for  a  term  of 
years  to  work  mineral  deposits  on  the  mortgaged  land  at 
a  premium  and  royalties  (/) . 

A  mortgagee's  remedies  are  exerciseable  concurrently  Mortgagee 
so  far  as  they  are  not  inconsistent  with  one  another,  "^^y  pursue 
Thus,  as  already  mentioned,  the  mortgagee  can  in  one  conoun^ntT 
action  claim  foreclosure  and  judgment  on  the  mortgagor's 
covenant  to  repay.     And  if  after  exercising  his  power  of 
sale  he  is  still  not  fully  paid,  he  may  sue  the  mortgagor 
on  the  covenant  in  respect  of  the  balance  (^r) .     And  if 
the  mortgagee  obtains  only  part  payment  on  the  covenant, 
then  he  may  institute   (or  go  on  with)  his  foreclosure 
action,  and  (giving  credit  in  account  for  what  he  has 
received)  foreclose  for  the  remainder,  or  he  may  exercise 
his  power  of  sale  to  secure  paytment  of  the  remainder 
of  his  debt. 

If  the  mortgagee  obtains  a  foreclosure  first,  and  then  "Opening the 
the  value  of  the  estate  proves  insufficiont  to  satisfy  the  foreclosure," 
mortgage  debt,  he  may  still  sue  on  the  covenant;  but  by  "J^^gnit' 
doing  so  he  gives  to  the  mortgagor  a  renewed  right  to  happens, 
redeem,  or,  as  it  is  put,  "re-opens  the  foreclosure"  {h). 
But  if  the  mortgagee  has  after  foreclosure  so  dealt  with 
the  estate  as  to  be  unable  to  give  to  the  mortgagor  the 
reconveyance  to  which  he  is  entitled  on  payment  (as,  e.g., 
where  the  mortgagee  has  sold  the  estate),  no  action  can 
be  brought  on  the  covenant  {i) . 

But  a  second  or  third  mortgagee  who  consents  to  a  fore- 
closure order  absolute  does  not  thereby  prevent  himself 
from  suing   the  mortgagor  on    the  covenant  (fc).     And 

(/)  Stamford,  Spalding,  and  Boston  Banking  Co.  v.  Keeble,  1913, 
2  Ch.  96. 

(<?)  Eudge  V.  Sichem  (1873),  8  C.  P.  358. 
(fi)  Palmer  v.  Hendrie  (1859),  27  Beav.  349. 
(j)  Lockhart  m.  Eardy  (1846),  9  Beav.  349. 
(A)  Worthington  v.  Abbott,  1910,  1  Ch.  588. 

s.  20 
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though  a  mortgagee  after  foreclosure  order  nisi,  but  before 
foreclosure  order  absolute,  should!  obtain  the  consent  of 
the  Court  before  exercising  his  statutory  power  of  sale, 
he  may  without  consent  make  a  title  to  a  bond  fide  pur- 
chaser of  the  legal  estate  without  notice  {T) . 

A  foreclosure  decree  is,  to  some  extent,  like  the  proviso 
for  redemption  itself,  merely  form',  and'  is,  on  the  ground 
of  special  circumstances,  liable  to  be  opened,  even  after 
foreclosure  absolute  (m) . 

Under  the  Real  Property  Limitation  Acts,  1833,  1837 
and  1874  (n),  a  mortgagee's  right  to  recover  the  land  in 
mortgage  is  barred  at  the  expiration  of  twelve  years  from 
the  time  when  the  right  first  accrued  or  the  last  payment 
of  any  part  of  the  principal  or  interest,  or  last  written 
acknowledgment  of  his  right,  and'  the  right  to  bring  fore- 
closure proceedings  will  be  barred  when  the  right  to  sue 
for  possession  is  barred  (o),  but  where  judgment  for  fore- 
closure is  obtained  a  new  right  of  possession  arises  in  the 
mortgagee,  and  is  available  for  a  further  period  of  twelve 
years  (p) . 

Where  the  right  of  action  of  a  mortgagee  has  accrued', 
the  possession  of  the  land  by  a  prior  mortgagee  does  not 
suspend  the  running  of  the  period  of  limitation  against 
the  subsequent  mortgagee,  who  will  be  barred  equally  with 
the  mortgagor  at  the  end  of  twelve  years  (q) . 

Where  the  mortgage  is  of  an  estate  in  possession,  the 
mortgagee's  right  of  entry  will  usually  accrue  on  the 
execution  of  the  mortgage  deed'  and  time  will  begin  to 
run  against  him  as  from'  that  date  (r) .  But  this  will  not 
be  so  if  the  mortgagor  is  already  out  of  possession,  and! 


(Ij  Stevens  v.  Theatres,  Ltd.,  1903,  1  Ch.  857. 

(m)  Campbell  v.  Rolyland  (1877),  7  Oh.  Div.  166. 

(«)  3  &  4  Will.  IV.  c.  27,  s.  1;  7  Will.  IV.  &  1  Vict.  c.  28; 
37  &  38  Vict.  V.  57,  s.  9. 

(o)  Barloch  v.  Ashherry  (1882),  19  Ch.  R.  539. 

(j9)  Pugh  V.  Heath  (1882),  7  A.  C.  235. 

(?)  Johnson  V.  Brock,  1907,  2  Ch.  533. 

(r)  Doe  d.  UoyUnce  v.  Ughtfoot  (1841),  8  M.  &  W.  364.  But 
see  dicta  to  the  contrary  in  Kibble  v.  Fairthorne,  1895,  1  Ch.  219,; 
Johnson  v.  JBrooJc,  1907,  2  Ch.  533.  See  also  Wakefield  and  Barnsley 
Union  Bank,  Ltd.   v.  Tates,  1916,  1  Ch.  452. 
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poseession  adverse  to  the  mortga^r  which  has  already 
commenced  at  the  date  of  the  mortgage  will  continue  to 
run  against  the  mortgagee  (s). 

But  where  the  mortgage  is  of  a  remainder  or  reversion 
in  land,  the  mortgagee's  right  of  entry  accrues  only  as 
from  the  time  that  the  re'm&inder  or  reversion  falls  into 
possession  (t),  it  being  always  remembered  that  a  fee 
simple  estate  which  is  reVersionary  on  a  mere  term> 
of  years  is  for  this  pui-pose  a  fee  simple  estate  in 
possession  (u). 

Where  and  so  long  as  the  mortgagor  and  the  mortgagee 
are  for  the  time  being  one  and  the  same  person  (which 
occasionally  happens),  the  time  does  not  begin  to  run  at 
all  (a;),  the  hand  to  pay  and'  the  hand  to  receive  being  the 
same,  so  that  no  actual  payment  is  needed;  and  a  husband 
(mortgagor)  and  his  wi^e  (mortgagee)  may  for  this  pur- 
pose be  in  effect  one  and  the  sa'me  person  (y) . 

In  order  that  payment  of  principal  or  interest  may  set  What  pay- 
the  time  running  again  in  favour  of  the  mortgagee,  the  ™ents  suffice 
payment  must  be  made  by  a  person  bound  as  between  the  Statutes 
himself  and  the  mortgagor  to  mlake  it  (z) .    Thus,  payment  of  Limitation 
of  rent  by  the  occupying  tenant  without  the  authority  of  running, 
the  imortgagor  is  not  sufficient  (a),  nor  is  the  receipt  by 
the  mortgagee  of  the  surrender  Value  of  a  policy  included 
in  the  mortgage  (fe),  nor  the  receipt  of  the  proceeds  of 
sale  of  part  of  the  mortgaged  property  sold  by  the  mtxrt- 
gagee  (c).     But  a  payment  by  a  tenant  for  life  operates 
to  give  the  mortgagee  further  time  against  the  remainder- 
man (d),  and  payment  of  interest  by  the  specific  devisee 

(«)  Thornton  v.  France,  1897,  2  Q.  B.  143. 
(0  Kugill  V.  Wilkinson  (1888),  38  Ch.  Div.  480. 
(»)  EumUe  v.  Humble  (1857),  24  Beav.  535. 
(a)  Topham  v.  JBooth  (1887),  35  Ch.  Div.  607. 
(y)  Eeynes  v.  Dixon,  1899,  2  Ch.  561. 

(s)  Bradshaw-v.  Widdrin-gton,  1902,  2  Ch.  430;  Ilarlock  v.  Ashherry 
ri882),  19  Ch.  D.  539. 

(a)  HarlocTc  v.  Ashberry,  ubi  sup. 

(b)  Be  Clifden,  1900,  1  Oh.  774. 

(c)  Re  McHemry,  1894,  3  Ch.  290. 

{d)  Moddam  v.  Morley  (1856),  1  De  G.  &  J.  1. 

20(2) 
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of  real  property  subject  to  a  mortgage  made  by  tbe 
testator,  bound  as  between  himself  and  the  other  bene- 
ficiaries to  keep  down  the  interest,  keeps  the  mortgage 
debt  alive  as  ag'ainst  the  testator's  estate  (e);  and  payment 
of  interest  by  the  assignee  of  the  equity  of  reidemption 
keeps  alive  the  debt  as  against  the  mortgagor  (/) ;  and! 
payments  by  a  receiver  appointed  under  the  mortgagee's 
statutory  powers  will  apparently  suffice  as  being  payments 
by  the  agent  of  the  mortgagor  {g). 

Bar  of  time,         The  Statutes  of  Limitation,  in  relation  to  land,  bar 
effect  of.  a,nd   extinguish   the   title,  and  not  merely  the  action  or 

remedy  of  the  dispossessed  person,  although  in  relation 
to  personal  property  their  effect  is  merely  to  bar  the 
remedy  without  extinguishing  the  right;  therefore,  where 
a 'mortgagee  suffers  his  right  against  the  land  to  be  barred, 
his  mortgage  is  extinguished,  and  he  cannot  enforce  his . 
claim  to  the  land  against  the  mortgagor  or  persons  {e.g. 
subsequent  mortgagees)  claiming  under  the  mortgagor, 
even  though  the  mortgagor  by  giving  a  written  acknow- 
ledgment after  the  expiration  of  the  statutory  period  has 
revived  his  own  personal  liability  on  the  covenant  to 
repay  {h). 

The  statutes  Jfo  arrears  of  interest  charged  on  land  are  recoverable 
and  interest"  ^^  ^^J  ^^tion  or  suit  after  more  than  six  years  after  the 
same  becomes  due,  or  after  a  written  acknowledgment, 
signed  by  the  person  by  whom  the  interest  was  payable 
or  his  agent  (i),  and  in  a  foreclosure  action  the  mort- 
gagee will  therefore  only  be  allowed  six  years'  arrears 
of  interest. 

In  redemption  proceedings,  howeVer,  the  mortgagor  can 
only  be  allowed  to  redeem  on  the  equitable  terms  of  paying 
all  arrears,  even  arrears  payment  of  which  the  Statutes  of 
Limitation  prevent  the  mortgagee  from  actively  enforc- 
ing (k) .  This  is  equally  so  where,  the  mortgaged  property 
having  been  sold  and  the  proceeds  being  in  Court,  the 

(e)  Se  Laoey,  1907,  1  Ch.  330. 

(/)  Rr  Muitace,  Lee  v.  McMillan,  1912,  1  Ch.  561. 

ig)  Re  Hale,  1899,  2  Ch.  107. 

Ih)  Kibble  v.  Fairthoryie,  1895,  1  Ch.  219. 

(i)  3  &  4  Will.  IV.  o.  27,  s.  42. 

(A)  Dingle  v.  Coppen,  1899,  1  Ch.  726. 
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mortgagor  applies  for  payment  out  of  the  surplus  after 
satisfying  the  mortgagee's  claim  (?),  or  the  mortgagee 
having  sold  under  his  statutory  power,  the  mortgagor 
claims  the  surplus  proceedb  of  sale  (m) .  It  is  possible 
also  that  twelve  years'  arrears  of  interest  can  be  recovered' 
by  action  on  the  covenant  (to)  . 

As  regards  the  mortgagee's  remedy  by  way  of  action  The  statutes 
on  the  covenant,  although  as  a  general  rule  an  action  can  of  Limitation 
be  brought  on  a  covenant  at  any   time  within  twenty  to  sue^o"fhe 
years  (o),  yet  no  action  can  be  brought  to  recover  any  sum  coyenani. 
of  money  secured  by  mortgage  or  otherwise  charged!  on 
any  land  or  rent  except  within  twelve  years  next  after 
a  present  right  to  receive  the  same  shall  have  accrued  to 
some  person  able  to  give  a  discharge  therefor,  unless  in  the 
meantime  there  has  been  a  payment  of  principal  or  inteirest 
or  some  acknowledgment  of  the  right  thereto  shall  have 
been  given  in  writing,  signed  by  the  person  by  whom  the 
same  shall  be  payable,  or  his  agent,  when  the  twelve  years 
run  from  the  last  payment  or  acknowledjgment  (p) .    And 
this  limitation  is  equally  applicable  where  the  mortjgage 
debt  is  secured  by  a  collateral  bond  (q),  or  where  the  pro- 
perty charged  is  a  reversionary  interest  in  land  which  has 
not  fallen  in  (r) .     But  it  is  not  applicable  as  against  a 
surety,   whether   joining   in    the   mortgage    deed  (s)    or 
making  himself  liable  on  a  separate  bond  (t) . 


No  Statute  of  Limitations  applies  to  a  foreclosure  action  The  Statutes 
in  respect  of  pure  personalty,  and  such  an  action  may  be  of  Limitatiou 
brought  even  after  the  right  to  sue  for  the  mortgage  debt  OTopertT.°°* 
is  statute-barred  (m)  .     But  a  mortgage  of  the  proceeds  of 
sale  of  land  held  in  trust  for  sale  is  a  mortgage  of  "  land  " 
for  the  purposes  of  the  Real  Property  Limitation  Acts, 
and  will  be  statute-barred  at  the  end  of  twelve  years  (a;). 

(0  Me  Lloyd,  1903,  1  Ch.  385. 

(m)  MarshfieU  v.  EutcUngs  (1887),  32  Ch.  D.  430. 
(»)  See  Carson's  Real  Property  Statutes,  2nd  ed.  p.  199. 
(o)  Civil  Procedure  Act,  1833  (3  &  4  WiU.  IV.  o.  42). 
(y)  Sutton  V.  Sutton  (1882),  22  Oh.  D.  511;  Re  Turner,  Klaften- 
berger  v.  Groomhridge,  1917,  1  Oh.  422;   37  &  38  Vict.  o.  57,  3.  8. 
(?)  Fearnside  v.  Flint  (1882),  22  Ch.  D.  579. 
(r)  Kirkland  v.  Peatfield,  1903,  1  K.  B.  756. 
(«)  Re  Frisby  (1889),  43  Oh.  D.  106. 
(i)  Re  Powers  (1885),  30  Ch.  D.  291. 

(u)  Ijondon  and  Midland  Bank  v,  Mitchell,  1899,  2  Ch.  161. 
(a;)  Re  Fox,  1913,  2  Oh.  76.  ;    l 
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THE  PRINCIPLES  OF  EQUITY. 

The  general  rules  as  to  equitable  priorities  have  already 
been  discussed  («/),  and  are  applicable  to  the  conflicting 
rights  of  various  incumbrancers  equally  as  to  other  cases. 
Thus,  where  all  the  incumbrancers  have  equal  equities,  the 
first  in  time  ■wiil  obtain  priority,  unless  by  reason  of  his 
having  the  legal  estate  or,  at  any  rate,  the  better  right 
to  call  for  it,  eome  later  incumbrancer  prevails.  The 
application  of  these  rules  to  the  law  of  mortgages  has 
given  rise  to  the  doctrine  of  tacking  now  to  be  considered. 


Tackiag.  The  usual  efEect  of  tacking  is,  to  enable  a  third  mort- 

gagee, who  by  buying  up  a  first  mortgage  obtains  a 
conveyance  of  the  legal  estate,  to  squeeze  out  the  second 
mortgage,  and  thereafter  to  insist  upon  being  paid  the 
aggregate  amount  of  the  first  and  tMrd  mortgage  debts 
before  the  second  mortgagee  gets  paid  anything  at  all. 
The  principle  is  that  where  the  equities  are  equal,  the 
law  shall  prevail,— Zn  ceqvali  jure,  melior  est  conditio 
possidentis ;  and  as  the  third  mortgagee  comes  in  upon  a 
valuable  consideration  and  without  notice,  therefore,  by 
getting  in  the  first  mortgage  (being  a  legal  mortgage), 
he  shall  protect  his  honest  third  mortgage  debt  (0) . 

In  order,  however,  that  the  equities  may  be  equal  it 
is  necessary  that  the  third  mortgagee  in  such  a  case  shall 
have  advanced  his  money  without  notice  of  the  second 
mortgage,  otherwise  his  equity  will  not  be  equal  to  that 
of  the  second  mortgagee  (a),  but,  if  there  was  no  notice 
at  the  date  when  the  money  was  adVanced,  it  is  immaterial 
that  notice  was  obtained  before  the  transfer  of  the  first 
mortgage  was  taken  (&). 

And  tacking  is  possible  even  though  the  legal  estate  is. 
acquired  pendente  lite,  as  where  the  third  mortgagee  buys 
in  the  first  mortgage  after  proceedings  already  brought 
by  the  second  mortgagee  for  redemption  (c),  or  even  where 
the  legal  estate  is  acquired  after  decree  made  {d),  unless 


(y)  Ante,  p.  19. 

(k)  Marsh  v.  Lee   (1670),  2  Vent.   337;   Bailey  v.   Barnes,  1894, 
1  Ch.  25. 

(a)  Brace  v.  Suchesa  of  Marlborough  (1728),  2  P.  Wms.  491. 

(6)  Taylor  v.  Russell,  1892,  A.  C.  259. 

(e)  Robinson  7.  Davison  (1778),  1  Bro.  C.  O.  63. 

(d)  Bailey  v.  Barnes,  1894,  1  Oi.  25. 
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the  decree  settled'  the  priorities  and  the  person  seeking  to 
tack  was  a  party  to  the  proceeding's  (e). 

Nor  is  it  necessary,  as  a  rule,  that  the  puisne  incum- 
brancer who  seeks  to  tack  should  have  given  value  for  the 
transfer  to  himself  of  the  legal  estate  (/) . 

■  The  doctrine  is  not  applicable  only  to  mortgagees,  but 
applies  to  all  equitable  owners  or  incumbrancers  for  value 
without  notice  of  prior  equitable  interests.  Thus,  the 
owner  of  property  mortgaged  it  to  A.,  who  sold  under  his 
power  of  sale  to  B.,  and  B.  then  mortgaged  to  C,  and 
sold  the  equity  of  redemption  to  D.  D.  had  no  notice 
that  the  sale  to  B.  was  a  fraudulent  exercise  of  A.'s 
power  of  sale,  and  therefore  did  not  put  aji  end  to  the 
original  owner's  right  of  redemption.  Hearing' that  this 
had  been  declared  the  case  by  the  Court  in  proceedings  to 
which  D.  was  no  party,  D.  took  a  transfer  of  O.'s  mort- 
gage. It  was  held  that  by  thus  acquiring  the  legal  estate 
he  was  able  to  resist  any  attempt  by  the  original  owner 
to  redeem  (ff) . 

The  legal  estate  must  be  held  in  the  same  right  as  the  in  order  to 
charge  which  it  is  sought  to  tack  (A),  e.g.,  a  mortgagee  tacklegal 
cannot  tack  a  charge  owned  by  himself  beneficially  to  a  beheld"ir* 
first  mortgage  which  he  holds  as  trustee.  tliesame 

right. 

A  statutory  receipt  by  a  building  society  vests  the  legal  Effect  of 
estate  in  the  puisne  mortgagee,  who  pays  off  the  society,  the  statutory 
and  operating  as  a  conveyance  of  the  legal  estate,  enables  ^^j^*  °* " 
him  to  tack  a  further  advance  to  the  mortgage  as  against  society  oi 
an  intervening  incumbrancer  (i) .  tacking. 


■  on 


An  incumbrancer  cannot  protect  himself  by  getting  in  Tacking  not 
the  legal  estate  where  there  are  circumstances  making  it  poasible  where 
inequitable  for  him;  to  do  so,  as  where  he  has  notice  Luitableto 
that  the  person  from!  whom  he  obtains  it  is  a  trustee  (it),  get  in  the 


legal  estate. 


(e)  Wortley  v.  Birkhead  (1754),  2  Ves.  Sen.  571. 

(/)  Taylor  v.  Jiitssell,  1892,  A.  C.  244. 

Iff)  Bailey  v.  Barnes,  1894,  1  Ch.  25. 

(A)  Barnet  v.  Weston  (1806),  12  Ves.  130. 

(»■)  EosUnff  V.  Smith  (1888),  13  A.  C.  582.  Cp.  Groshie-Hill  v. 
Sayer,  1908,  1  Oh.  866. 

(Je)  Taylor  v.  London  and  County  Banking  Co.,  1901,  2  Ch.  231, 
and  cases  there  cited. 
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Thus,  where  a  mortgagee  who  has  lent  his  money  on  an 
equitable  mortgage  subsequently  ascertains  that  the  mort- 
gagor was  not  beneficially  entitled,  but  held  as  trustee, 
the  jnortgagee  cannot  protect  himself  against  the  bene- 
ficiary by  taking  a  transfer  of  the  legal  estate  from  the 
mortgagor,  and  a  mortgagee  who  has  notice-  that  the 
first  mortgage  is  satisfied  cannot  tack,  for  he  has  notice 
that  the  first  mortgagee  holds  the  legal  estate  in  trust  for 
the  second  mortgagee"(0-  ^t  is  not  oompetent  for  the 
mortgagor  to  alter  the  priorities  as  amongst  his  own 
incumbrances  at  his  own  caprice  (ra).  And  a  person 
acquiring  the  legal  estate,  even  without  notice  of  its  being 
affected  with  a  trust,  will  apparently  not  be  able  to 
tack  (w). 

But  where  a  mortgage  has  not  been  paid  off  the  first 
mortgagee  is  not  a  trustee  of  the  legal  estate  for  the 
purpose  of  preventing  tacking  by*a  subsequent  incum- 
brancer, who  pays  off  the  first  mortgage  and  takes  a 
transfer  (o).  This  principle,  however,  is  not  to  be 
extended  (p) . 

And  to  prevent  tacking  the  trust  must  be  a  trust  in 
favour  of  the  person  against  whom  it  is  proposed  to  tack 
— ^not  merely  in  favour  of  some  third  person  who  may  or 
may  not  desire  to  enforce  the  trus|t  (q) . 


Tacking 
permitted  to 
one  with  the 
best  right  to 
call  for  the 
legal  estate. 


Tacking  is  possible  to  one  yho  has  not  the  legal  estate 
if  he  has  the  best  right  to  call  for  that  legal  estate,  as 
where  a  puisne  incumbrancer  pays  off  the  first  mortgage, 
but  does  not  obtain  a  conveyance  of  the  legal  estate  (r), 
or  where  the  puisne  incumbrancer  who  seeks  to  tack  has 
obtained   the  custody  of   the  title  deeds  (s),  or  where  a 


(0  Harpham   v.   ShacMock    (1881),   19   Ch.   D.   207. 

(m)  Sharpies  v.  Adams  (1863),  32  Beav.  213. 

(«)  Mumford  v.  Stohivasser  (1874),  18  Eq.  556;  MaxfieM  v.  Burton 
(1873),  17  Eq.  15;  BaUey  v.  Barnes,  1894,  1  Ch.  25,  at  p.  37. 

(o)  Peacock  v.  Burt   (1834),  4  L.   J.  Ch.   33. 

{p)  West  London  Commercial  Bank  v.  Melianoe  Permanent  Build- 
ing Society  (1885),  29  Ch.  D.  954. 

(?")  Taylor  v.  Russell,  1892,  A.  C.  244,  at  p.  253. 

(»•)  Crmbie-imi  v.  Sayer,  1908,  1  Oh.  866;  Whiteley  v.  Belaney, 
1914,  A.  0.  132. 

(s)  Stanhope  v.  Verney  (1761),  2  Ed.  1;  Maundrell  v.  Maundrell 
(1805),  10  Ves.  246. 
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declaration  of  trust  of  the  legal  estate  has  been  made  in 
his  favour  {t). 

Where  a  first  mortgagee  makes  a  further  advance  TaokiDg 
without  notice  of  an  intervening  incumbrance,  the  second  f^irther 
mortgagee  must  as  against  the  first  mortgagee  redeem  not  "  ""^  ' 
only  the  moneys  originally  advanced  on  the  first  mort- 
gage, but  also  the  further  advance  (m)  .  But  the  further 
advance  can  only  be  thus  "tacked"  v^rhere  it  was  made 
without  notice  of  the  intervening  incumbrance  (x),  and 
where  the  first  mortgage  is  made  to  two  persons  jointly 
notice  to  only  one  of  them  sufiices  to  prevent  a  further 
advance  being  tacked  (y) .  Further  advances  made  after 
notice  of  an  intervening  incumbrance  cannot  be  tacked 
even  though  the  mortgage  deed'  contains  an  express  cove- 
nant to  make  such  further  advance,  but  the  mortgagor  by 
incumbering  the  property  to  a  third  person  releases  his 
right  under  the  covenant  to  any  further  advance  from 
the  first  mortgagee  (z). 

The  doctrine  of  tacking  was  formerly  of  much  import-  Tacking  and 
ance  in  connection  with  the  rights  of  a  judg'ment  creditor,  ji^dgment 
and  many  of  the  older  decisions  deal  with  questions  of 
this  nature.  The  subject  is  now  of  comparatively  small 
importance,  for  a  judgment  creditor  now  obtains  no  charge 
on  the  land  till  he  has  completed  his  title  by  execution 
and  registered  a  writ  or  order  for  the  purpose  of  enforcing 
it  (a) .  But  registration  of  execution  will  charge  the  judg- 
ment on  all  the  debtor's  land — not  only  the  land  against 
which  that  particular  method  of  execution  is  effectual. 
Thus,  the  registration  of  a  writ  of  elegit  will  operate  to 
charge  even  a  purely  equitable  estate  (&). 

If  a  judgment  creditor  buys  up  the  first  mortgage,  he 
was  not  formerly  entitled  to  tack  the  charge  conferred  by; 


(0  IVilmot  V.  Pike  (1845),  5  Hare,  U,  22. 

(«)  Goddard  v.  Complin  (1669),  1  CSh.  Oas.  119. 

(a)  BopMtieon  v.  Holt  (1861),  9  H.  L.  C.  534;  Bradford  Banking 
Co.  V.  Bngas  (1886),  12  A.  O.  29. 

(y)  Freeman  v.  Lainff,  1899,  2  Oh.  355. 

(z)  West  V.  Williams,  1899,  1  Oh.  132. 

(o)  Land  Charges,  Searches  and  Begistration  Act,  1888  (51  &  52 
Vict.  c.  51);  Land  Charges  Act,  1900  (63  &  64  Vict.  o.  26). 

(6)  Ashburton  v.  Nocton,  1915,  1  Oh.  274. 
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his  judgment  debt  and  so  squeeze  out  a  second  mort- 
gagee (c),  and  there  is  nothing  in  subsequent  legislation 
to  alter  this  (d) .  The  judigiment  creditor  does  not  lend  hi& 
money  on  the  immediate  view  or  contemplation  of  the 
land,  nor  is  he  defrauded  if  his  debtor  has  made  a  mort- 
gage of  the  land;  and  there  can,  as  a  rule,  be  no  tacking 
unless  the  advance  is  made  on  the  security  of  the  land. 
But  a  first  mortgagee,  if  he  makes  a  further  advance  for 
which  he  afterwards  obtains  judgment,  is  treated  as  having 
made  the  further  ad'viance  on  the  security  of  the  land,  and 
will  be  allowed  to  tack  his  judgment  (e).  Whether  a 
judgment  creditor  can  tack  a  subsequent  mortgage  taken 
by  him  as  against  mesne  incumbrancers  is  not  free  from 
doubt  (/) .  In  any  case,  mere  registration  of  the  writ  of 
elegit  without  actual  delivery  in  execution  would  be 
insufficient. 


Tacking  as  Where  a  surety  for  the  mortgage  debt  pays  off    the 

agamst  a  mortgage,  he  is  entitled  to  a  transfer  of  the  security  in 
the  hands  of  the  principal  creditor,  who  cannot,  as  against 
the  surety,  claim  to  tack  further  advances  subsequently 
made  (g)  unless  there  is  a  contract  with  the  surety  to  the 
contrary.  And  the  surety's  right  in  this  respect  is 
superior  to  that  of  a  subsequent  incumbrancer  buying  up 
the  legal  estate  (h). 

But  where  two  properties  are  mortgaged  at  the  same 
time  as  security  for  distinct  sums,  and  the  surety,  joins 
for  the  purpose  of  guaranteeing  one  loan  only,  the  right 
of  the  mortgagee  to  retain  all  the  securities  till  paid  off 
both  loans  overrides  the  right  of  the  surety  to  the  benefit 
of  the  security  for  the  loan  whicl\  he  guaranteed  («) ;  and 


(c)  Srace  v.  Duchess  of  Marlborough  (1728),  2  P.  Wms.  491. 

Id)  Whitivorth  v.  Gwugain  (1846),  1  Ph.  728;  Coote's  Law  of 
Mor%age8,  8th  ed.,  1255;  Piaher's  Law  of  Mortgages,  6th  ed.,  p.  585. 

(e)  Ex  parte  Knott  (1806),  11  Ves.  609;  Baker  v.  Sarris  (1810), 
16  Ves.  397;  Lacey  v.  Ingle  (1847),  2  Ph.  421. 

(/)  FMier's  iLaw  of  Mortgages,  6th  ed.,  p.  1259. 

(?)  Forbes  v.  Jackson  (1882),  19  Ch.  D.  615,'  foUowing  Newton 
V.  Ohorlton,  (1853),  10  Hare,  647,  and  disapproving  .Williams  v. 
Owen  (1843),  13  Sim.  597.  See  also  Re  Kirkwood's  Estate  (1878), 
1  L.  B.  Ir.  108;  Bowker  v.  Bull  (1850),  1  Sim.  N.  S.  29. 

(A)  Drew  v.  Lockett  (1863),  32  Beav.  499. 

(t)  Farebrother  v.  Wodehouse  (1856),  23  Beav.  18. 
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where  on  a  second  mortgagee  taking  a  transfer  of  a  first 
mortgage  the  surety  joins  for  the  purpose  of  guaranteeing 
payment  of  the  first  mortgage,  the  surety  will  not  be 
entitled  to  a  transfer  of  the  first  mortgage  to  himself  on 
payment  of  what  is  due  thereunder  unless  he  payp  also 
what  is  due  under  the  second  mortgage  (Ar) . 

The  doctrine  of  tacking  was  abolished  by  the  Vendor  Taoking 
and  Purchaser  Act,  1874,  as  from  7th  August,  1874  (I),  temporarUy 
but  this  provision  was  itself  repealed,  without  prejudice  to  ''''°^»'^^- 
anything  happening  meantime,  as  from  the  1st  January, 
1876 ,_  by  the  Land  Transfer  Act,  1875  (m),  so  that  the 
doctrine  still  remains  in  full  force. 

As  regards  Yorkshire  land,  the  doctrine  of  tacking  has  Effect  of 
no  operation,  the  priorities  depending,  in  the  absence  of  registration 
"actual  fraud,"  solely  on  the  order  of  registration  («) .  ^ac^'""*  ™ 
And  the  provisions  of  the  Land  Transfer  Acts,  1875  and    *"  "^^' 
1897  (o),  as  to  registration  where  applicable,  apparently 
render  tacking  impossible  (p) . 

But  the  Middlesex  Eegistry  Act,  1708,  and  the  Land 
Registry  (Middlesex  Deeds)  Act,  1891  (q),  do  not  contain 
any  provisions  preventing!  tacking  taking  place. 


It  has  already  been  mentioned  that  a  debt  cannot  be  Against 
tacked  unless  the  adVance  wias  originally  made  on    the  7^^    ■ 
security  of  the  land.     Hence,  a  nxortgagee  to  whom  there  p'^'^gibfe." 
is  due  a  simple  contract,  or  even  a  bond'  debt,  cannot  tack 
the  debt  to  his  security  as  against  an  intervening  incum- 
brancer or  as  against  an  intervening  judgment  creditor  or 
even  as  against  the  mortgagor  himself.     But  after  the 
mortgagor's  death  suoh  a  debt  can  be   tacked  against 
persons  on  whom  the  equity  of  redemption  has  devolved, 
as  far  as  the  land  is  assets  in  their  hands.     Thus,  both 
specialty  and  simple  contract  debts,  since  the  land  is  avail- 

(A)  Nicholas  v.  Ridley,  1904,  1  Ch.  192. 

(Z)  37  &  38  Vict.  0.  78,  6.  7. 

im)  38  &  39  Viet.  o.  87,  s.  129. 

(«)  Yorkshire  ReglstrieB  Act,  1884  (47  &  48  Vict.  u.  54). 

(o)  38  &  39  Vict.  0.  87;  60  &  61  Vict.  c.  65.. 

Ip)  38  &  39  Vict.  c.  87,  s.  28. 

(?)  7  Anne,  o.  20;  54  &  56  Vict.  i^.  64. 
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able  assets  for  their  payment,  caa  be  tacked  as  against 
the  heir  or  devisee  in  order  to  save  circuity  of  action  (r). 
But  it  is  only  on  this  ground  that  the  creditor  can  claim 
to  add  the  debt  to  his  security:  the  case  is  not  strictly  one 
of  tacking,  and  the  creditor  will  not  be  allowed  (as  against 
the  creditors  of  the  deceased  mortgagor)  to  retain  his  debt 
out  of  the  mortgage  property  (s). 

(r)  Solfe  V.   Cheater   (1858),  20  Beav.   610;    Thomas  v.   Thomat 
(1856),  22  Beav.  341. 
(»)  Talbot  V.  Frere  (1878),  9  Oh.  D.  568. 
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EQUITABLE   MORTGAGES. 

Wheee  a  debt  is  secured  on  property,  but  the  mortgagee  Nature  of  an 
does  not  get  the  legal  estate,  his  mortgage  is  an  equitable  equitable 
mortgage.    This  may  happen  by  reason  of  the  mortgagor  '^°^  ^^^^' 
himself  having  only  an  equitable  interest,  and  so  being 
unable  to  convey  the  legal  estate  (even  though  the  form  of 
a  legal  mortgage  is  adopted),  or  by  the  use  of  a  form  of 
conveyance  ineffectual  to  transfer  the  legal  estate,  or  the 
parties  may  deliberately  abstain  from  any  attempt  at 
conveyance  of  the  legal  interest  and  agree  for  a  charge 
effectual  in   equity  only.     Any  agreement  (however  in- 
formal in   character)  to   give  such  a   charge,  gives  the 
mortgagee  an  equitable  interest  in  the  mortgagor's  estate 
in  the  property. 

Although,  if  the  property  to  be  dealt  with  is  land,  Equitable 
the  agreement  to  give  a  charge  thereon  is  required  to  be  mortgage  by 
evidenced  by  writing  (a),  yet  it  is  settled  that  a  mere  ^^°^' ' 
deposit  of  title  deeds  (even  without  any  written  memoran- 
dum) amounts  to  a  valid  mortgage  in  equity  on  the  ground 
that  the  implied  agreement  to  ,give  a  legal  mortgage, 
though  not  in  writing,  has  been  partly  performed  (5). 
But  actual  deposit  as  security  for  the  adVance  is  necessary, 
otherwise  there  is  no  sufficient  part  performance  to  take 
the  case  out  of  the  statute.  Thus,  there  was  no  sufficient 
part  performance,  and  therefore  no  equitable  mortgage, 
where  a  creditor  who  had  been  promised  security  over 
certain  property  came  accidentally  into  possession  of  the 
deeds  relating  to  the  property  in  question,  and  intimated 
to  the  debtor  that  the  deeds  were  held  as  security  (c) .  Even 
a  verbal  assent  by  the  debtor  will  not  be  sufficient  part 

(o)  Statute  of  Frauds,  b.  4. 

(b)  Russel  V.  Russel   (1783),  1   Bto.  C.   O.   269;   Carter  v.   Wakr 
(1877),  4  Oh.  D.  606. 

(c)  Re  Beeiham  (1887),  18  Ch.  D.  766. 
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performanoe  unleee  there  follows  some  act  wliich  alters 
the  position  of  the  parties  (c) . 

A  mere  agreement  to  deposit  unacxiompanied  by  actual 
deposit  'wiU  he  ineffectual  unless  the  agreement  is 
clearly  evidenced  in  ■wtiting',  but  will  then  he  effectual  to 
establish  a  charge  (d) . 

Parol  agree-  ^  taiere  Verbal  agreement  to  deposit  the  title  deeds  does 
deposit  deeds  ^^^  therefore,  without  an  actual  deposit,  constitute  a  glood 
for  money  '  equitable  mortgage,  although  such  a  mere  agreement,  if 
advanced.        Jq  Writing',  would  be  goodi  without  an  actual  deposit. 


"What  is 

"sufficient" 

deposit. 


In  order  to  create  an  equitable  mortgiage  by  deposit,  it 
is  not  necessary  that  all  the  title  deeds  (or  even  all  the 
material  title  deeds)  should!  be  deposited, — -it  being  suffi- 
cient, if  the  deedis  deposited  are  material  to  the  title,  and 
are  proved  to  have  been  deposited  with  the  intention  of 
thereby  creating  a  mortgage  (e) ;  but  there  is,  of  course, 
great  danger  in  leaving  any  of  the  title  deeds  outstanding 
in  the  mortgagor,  as  the  equitablfe  mortgagee  mlay  thereby, 
postpone  himself  against  subsequent  incumbrancers  there- 
by induced  to  make  advances  in  iginorajtice  of  his  own 
previous  charge.  And  there  may  be  a  valid  equitable 
mortgage  by  deposit  of  the  mere  receipt  for  the  purchase- 
money  of  an  estate  containing  the  terms  of  the  agreemtent 
for  sale  if  there  be  no  title  deedte  or  conveyance  as  yet  in 
the  depositor's  possession  (/),  but  a  deposit  of  an  attested 
copy  of  a  deed  is  not  enough  (ff) . 

If  there  is  a  deposit  of  title  deeds  for  the  purpose  of 
preparing  a  legal  mortgage,  and  the  money  has  actually 
been  advanced,  there  is  now  a  valid  interim  equitable 
mortgage,  though  this  "was  formerly  doubted  (h) . 


A   deposit   of  a   legal   mortgage  m&y   constitute  an 
equitable  sub-mortgage  (i) . 

(o)  Ee  Beetham  (1887),  18  Oh.  D.  766. 

(d)  Lloyd.  V.  Attwood  (1859),  3  De  G.  &  J.  614. 

(e)  Lacon  v.  Allen  (1856),  3  Drew.  579. 

(/)   Goodwin  V.  Waghorn  (1836),  4  L.  J.  N.  S.  Ch.  172. 
Ig)  Re  Barrow  (1834),  1  Mont.  &  A'.  635. 
Qi)  Edge  v.  WoriUngton  (1786),  2  Cox,  ?11. 
(i)  Lacon  v.  Ufen  (1862),  4  Gifl.  75. 
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An  equitable  mortgaige  of  copyholds  may  be  created 
"by  deposit  of  a  copy  of  court  roll  (k) . 

By  s.  8  of  the  Land  Transfer  Act,  1897  (?),  the  regis-  Equitable 
"tered  proprietor  of  any  freehold  or  leasehold  land  or  of  a  mortgage  of 
charge  may,  subject  to  any  registered  estates,  charges,  u^j^b*^^ 
or  rights,  create  a  lien  on  the  lajid  or  charge  by  deposit  deposit  of 
of  the  land  certificate  or  office  copy  of  registered  lease'land  certifi- 
er certificate  of  charge,  and  the  result  will  be  the  same  '^^' 
as  if  the  title  deed's  or  mortgage  deed  of  unregistered  land 
had  been  deposited  by  an  owner  or  mortgagee  entitled  for 
bis  own  benefit.     Unless  the  title  is  absolute,  the  mort- 
gagee should,  in  such  a  case,  insist  on  deposit  also  of  the 
title  deeds  prior  to  registration,  and,  in  any  case,  notice 
of  the  deposit  should  be  entered  on  the  register  (m) . 

It  is  not  only  in  respect  of  land'  that  an  equitable  mort-  Equitatle 
gage  by  deposit  is  possible;   there  may  be  a,n  equitable  mortgage  by 
.mortgage  over  personalty  oreated    by  a  deposit  of   the  personalty, 
e^dence  of  title,  as  where,  without  any  transfer  or  memo- 
randum, a  share  certificate  is  deposited  as  se^rity  for  a 
loan  (n) .     And  a  deposit  of  a.  policy  of  insurance  may 
constitute  an  equitable  mortgage  on  the  policy  (o) . 

A  mortgage  by  deposit  will  cover  future  advances, —  Deposit  of 
if  such  was  the  agreement  when  the  first  advance  was  f^^her"^^"^* 
made,  or  if  the  subsequent  adWuce  Was,  in  fact,  made  on  advances ; 
an  agreement  (express  or  implied)  that  the  deeds  were  to 
remain  a  security  for  it  as  well,  and  parol  evidence  is 
admissible  as  to  the  existence  of  such  an  ag^reement  (p) . 

A  mortgage  by  deposit  carries  interest  at  the  rat©  of  and  carries 
£4  per  cent.,  failing  any  other  agreed  rate:  the  settled  interest  at 
rule  of  equity  being  to  give  interest  at  £4  per  cent,  on  ugu^iw"  '' 
a.11  equitable  charges  whatsoever,  where  the  charge  doefi 
not  expressly  provide  a  different  rate,  and  although  the 

1 k 

(k}  Ex  parte  Warner  (1812),  19  Ves.  202. 
(l)  60  &  61  Vict.  c.  65. 
(m)  Land  Transfer  Rule,  243. 

(»)  HarroU  v.  Plenty,  1901,  2  Ch.  314.  » 

(o)  Ferris  v.  MulUm  (1854),  2  Sm.  &  G.  378. 
{p)  Ex  parte  Zan^ston  (1810),  17  Ves.  227;  Ex  parte  Kensington 
(1813),  2  V.  &:  B.  79. 
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Equitable 
mortgage 
must  be 
created  for 
value. 

Position  of 

equitable 

mortgagee. 


Remedies  of 
an  equitable 
mortgagee : 


(i)  Sale ; 


(ii)  fore- 
closure, 


charge  should  be   altogether   silent  as   to   any  interest 
■whatever  being  payable  (q) . 

An  equitable  charge  cannot  be  created  inter  vivos 
except  for  valuable  consideration  (r) . 

An  equitable  mortgagee  will,  as  a  rule,  take  subject  to 
all  prior  equities,  but  will  be  preferred  to  all  subsequent 
equitable  claimants.  This  is  subject  to  the  rules  of 
priorities  already  discussed,  and  to  the  doctrine  of 
tacking  (s) .  One  result  of  these  rules  is  to  make  it  a 
matter  of  much  importance  for  various  reasons  that  the 
equitable  mortgagee  should  give  notice  of  his  mortgage 
to  the  first  mortgagee. 

As  regards  the  position  of  the  equitable  mortgagee  in 
respect  of  his  security,  it  may,  be  said  that,  in  general,  he 
has  the  same  rights  as  a  legal  mortgagee,  subject  only  to 
such  differences  as  arise  from  his  not  possessing  the  legal 
estate.  Thus,  an  equitable  mortgagee  is  equally  with  a 
legal  mortgagee  entitled  to  exercise  the  powers  given 
under  the  Conveyancing  Act,  1881.  Hence,  if  his  mort- 
gage is  by  deed,  as  where  he  takes  a  memorandum  of 
deposit  under  seal,  he  can  exercise  the  power  of  selling 
and  appointing  a  receiver.  But  a  merely  equitable  mort- 
gagee cannot,  even  if  the  memorandum  of  deposit  is  under 
seal,  transfer  the  legal  estate  by  'virtue  of  his  statutory, 
power  (t),  uhIcss  the  memorandum'  contains  some  convey- 
ancing device  for  the  purpose,  such  as  an  irrevocable 
power  of  attorney  to  convey  the  legal  estate  given  by  the 
mortgagor  to  the  mortgagee. 

The  owner  of  a  mere  equitable  charge,  as  distinct  froml 
an  equitable  mortgage,  can  take  proceedings  to  have  his 
charge  realised  by  sale,  but  is  not  entitled  to  foreclose  (m). 
If,  however,  there  is  not  a  charge  simpUciter,  but  an 
express  agreement  (whether  accompanied  by  deposit  or 
not)  to  give  a  legal  mortgage,  then  the  equitable  mort- 
gagee may  foreclose  (x) .    And  even  if  there  is  no  memo- 

(?)  Savile  v.  Dram,  1903,  1  Ch.  781. 

(r)  He  Earl  of  Lucan  (1890),  45  Ch.  D.  470. 

(s)  Ante,  pp.  19,  310. 

(<)  Re  Jlodson  and  Howe's  Contract  (1887),  35  Oh.  D.  668. 

(«)  Re  Owen,  1894,  3  Ch.  220. 

(a;)  Vndenoood  v.  Joyce  (1861),  7  Jur.  N.  S.  566. 
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randum  of  deposit  and  undertaking  to  execute  a  legal 
mortgage,  the  deposit  in  itself  implies  such  an  under- 
taking, and  confers  a  right  to  foreclose  («/) .     And  where  or  sale  in 
the  equitable  mortgagee  is  entitled'  to  bring  foreclosure  ^^^°^ 
proceedings  the  provisions  of  s.  25  of  the  Conveyancing    °'^^°°^'"^' 
Act,  1881,  enabling  the  Court  to  order  a  sale  in  lieu  of 
foreclosure  are  equally  applicable  as  in  the  casfe  of  a  legal 
mortgage  (z) . 

But  an  equitable  mortgagee  not  having  the  legal  estate    (iiijeannot 
is  not  entitled  to  take  possession,  and  so  cannot  himself  takepos- 
enter  into  possession  of  the  rents  and  profits  (a),  though  ®®^^°''' 
if  the   tenant   knowing  the   position  pays   rent  to  the 
equitable  mortgagee  the  tenant  cannot  recover  the  rents  so 
paid  (b). 

And,  as  already  mentioned,  if  the  equitable  mortgage  (jv)  appoint- 
is  under  seal,  the  mortgagee  can  appoint  a  receiver  'in  ment  of 
virtue  of  his  statutory  powers,  and,  in  any  case,  can  apply  '^^oeiver. 
for  the  appointment  of  a  receiver  by  the  Court.     But, 
even  after  the  Court    has  appointed  ,a  receiver  on    the 
application  of  an  equitable  incumbrancer,  a  first   mort- 
gagee is  entitled  to  possession,  provided  he  comes  to  the 
Court  for  an  order  to  that  effect  (c),  but  will  only  be 
entitled  to  the  rents  as  from  the  date  when  proceedings 
for  possession  are  commenced  (c) .    Moreover,  in  any  case 
where  the  equitable  mortgagee  obtains  an  order  of  sale 
from  the  Court,  he  is  entitled  to  the  rents  as  from  the 
date  of  the  order  {d) . 

The  holder  of  a  registered  charge  on  property  registered  Registered 
under  the  Land  Transfer  Acts,  1875  ajid  1897  (e),  is  in  a  charges  under 
somewhat  special  position  dependent  upon  the  provisions  ^^  "'^f^^A  + 
of  the  Acts.     For  most  practical  purposes  he  is  in  the     ''^"^  ®'   °  ^• 
position  of  a  mortgagee.     Thus,  subject  to  any  contrary 
entry  on  the  register,  he  will  be  able  to  take  possession,  to 
foreclose,  and  to  exercise  the  statutory  powers  of  appoint- 

(y)  James  v.  James   (1873),  16  Eq.   153;   Backhouse  v.   Charlton 
(1878),  8  Ch.  D.  44. 
(z)  GWiam  V.  Stringer  (1885),  51  L.  T.  895. 
(o)  Ex  parte  Bigntold  (1834),  4  D.  O.  O.  259. 
lb)  Finok  V.  Tranter,  1905,  1  K.  B.  427. 

(c)  Re  Metropolitan.  Amalgamated  Estates,  Ltd.,  1912,  2  Ch.  497. 
{d)  Ex  parte  Bignold,  ubi  sup. 

(e)  38  &  39  Vict.  o.  87,  s.  22;  60  &  61  Viot.  c.  65,  s.  9. 
S.  21 
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ing  a  receiver  and  of  selling — ^in  the  latter  case  transferring 
the  legal  estate  as  if  he  were  the  registered  proprietor. 
But  one  who  merely  hoMs  a  registered  charge  does  not 
thereby  acquire  the  legal  estate,  which  remains  outstand- 
ing in  the  mortgagor  as  registered  proprietor.  Certain 
disadvantages  have  been  suggested  as  involved  in  this 
position.  It  has  been  doubted,  for  instance,  whether  if 
the  registered  chargee  wished'  to  take  possession  he  could 
bring  ejectment  against  a  trespasser.  Nor  is  it  at  all 
clear  that  the  registered  chargee  gets  the  benefit  of  the 
extended  power  of  sale  given  to  mortgagees  by  the  Con- 
veyancing Act,  1911  (/).  For  these,  reasons  it  seems 
desirable  for  the  registered  chargee  to  supplement  his 
registered  charge  by  a  conveyance  of  the  mortgaged  pro- 
perty in  the  ordinary  form:  this  is  frequently  done  in 
practice,  and  suffices  to  pass  the  legal  estate  {g) . 

(/)  I  &  2  Geo.  V.  0.  37,  s.  4. 

((/)   Capital  and  Counties  Bank  v.  Rhodes,  1903,  1  Ch.  631. 
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PLEDGES  AXD  MORTGAGES  OF  PERSONALTY. 

A  MORTGAGE  of  pereonalty  is  a  transfer  (subject  to  the  Mortgages, 
equity  of  redemption)  of  the  general  ownership  (legal  or  pledges  and 
equitable)  of  the  personalty  comprised  in  the  ^  mortgage  y™fghed 
by  way  of  security  to  the  mortgagee.     A  pledge  of  per- 
sonal chattels  is  a  transfer  of  the  immediate  possession 
to  the  pledgee  by  way  of  security. 

A  pledge  is  distinguished  from  a  mortgage  by  the  facit 
that  although  he  parts  with  posiseasion  the  ownership  of 
the  goods  remains  in  the  pledgor,  subject  only  to  the 
"  qualified  property  "  therein  which  passes  to  the  pledgee 
in  virtue  of  the  bailment  to  him,  and  which  entitles  the 
pledgee  to  sue  third'  persons  in  trover  or  detinue  (a) .  The 
pledge  includes  a  common  law  lien,  but  must  be  distin- 
guished therefrom.  A  lien  merely  confers  a  right  of 
retainer  by  Tvay  of  security,  but  gives  no  power  of  sale, 
as  does  a  pledge. 

In  order  to  complete  a  pledge  it  is  essential  that  there  Delivery  of 
should  be  delivery  of   possession  to  the  pledgee,  which,  possession 
however,   need   not   be    contemporaneous    with    the   ad-  pjgjte.       ^ 
vance  (6),  and  may  be  symbolical,  as  by  delivery  of  the 
key  of  the  room  where  the  goods  are  (fe),  or  by  delivery 
of  the  documents  of  title  (bills  of  lading  and  the  like) 
relating  to  the   goods  (c) ;    and,  in   general,  it  must  be 
remembered  that  possession  may  be  changed  in  law  with- 
out any  physical  chang'e  in  the  position  of  the  goods  or 
that  of  the  person  in  actual  custody  of  them  (d),  as,  for 

(a)  The  Winkfleld,  1902,  P.  43.  , 

fS)  Hilton  V.  Tucker  (1888),  39  Ch.  D.  669. 

(c)  Grigg  v.  National  Gzuirdian  Assurance  Co.,  1891,  3  Oh.  206. 

(d^  Mills  v.  Charlesu'orth  (1890),  25  Q.  B.  D.  421. 

21(2) 
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instance,  where  the  pledgor  retains  actual  possession,  but 
undertakes  to  hold  the  goods  to  the  pledgee's  order  (e). 

Where  possession  has  once  been  given,  the  pledgee's 
rights  are  not  necessarily  determined  by  re-delis^^eryof  the 
goods  to  the  pledgor  if  the  re-delivery  is  only  for  a  limited 
purpose.  Thus,  the  pledgee's  rights  are  not  determined 
as  against  the  pledgor  or  his  creditors  by  a  re-delivery, 
of  the  goods  to  him  upon  trust  to  sell  on  the  pledgee's 
behalf  (/). 

But  it  must  be  rememibered  in  this  connection  that 
where  goods  or  the  documents  of  title  thereto  are  allowed 
to  come  into  the  possession  of  another,  it  frequently 
happens  that  dealings  vsdth  the  goods  by  the  person  in 
possession  will  be  made  valid  by  statute  in  favour  of  third 
parties,  even  though  the  person  in  possession  had  no 
authority  for  the  purpose  (g) . 

Apart  from  the  Factors  Act,  1889,  however,  the  general 
rule  is  that  a  pledgor  can  give  no  better  title  than  he 
has  himself.  And  although  executors  (or  one  of  several 
executors)  can  validly  pledge  the  estate  for  the  purposes 
of  administering  and  the  pledgee  is  not  bound  to  inquire 
whether  the  pledge  is  necessary  for  the  purposes  of  the 
administration,  yet  where  one  of  two  executors  pled'ged' 
part  of  the  deceased's  estate  against  an  advance  to  him- 
self, not  purporting  to  act  as  executor  or  disclosing  his 
executorship,  it  was  held  by  the  Court  of  Appeal  that  the 
pledgee  acquired  no  right  against  deceased's  estate  {h). 


What 

property  can 
be  pledged. 


It  follows  from  this  necessity  to  a  pledge  of  possession 
that  while,  in  general,  all  personal  property  of  a  freely 
alienable  nature  is  capable  of  being  mortgaged",  property 
can  only  be  pledged  if  it  is  capable  of  being  actually  or 


(e)  Meeves  v.  Capiier  (1838),  5  Bing.  N.  0.186;  Martin  v.  Seed 
(1862),  11  C.  B.  N.  S.  730. 

(/)  North  Western  Bank,  Ltd.  v.  Poynter,  1895,  A.  C.  96. 

Ig)  Factors  Act,  1889  (52  &  53  Vict.  c.  45);  and  see  BabcocJe  v. 
Lmvson  (1879),  4  Q.  B.  D.'394. 

(A)  Solomon  v.  Attenborough,  1912,  1  Ch.  451,  affirmed  oh  other 
grounds  in  the  House  of  Lords,  sub  nom.  Attenborough  v.  Solomon, 
1913,  A.  C.  76. 
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constructively  delivered  in  possession.  But  a  negotiable 
instrument  or  even  a  portion  thereof,  such  as  half  a  bank- 
note, may  be  pledged  (i) . 

Pledges  in  respect  of  certain  property  have  been  made 
unla"wful  by  statute,  e.g.,  regimental  equipments,  arms 
and  military  stores,  naval  equipment  and  stores  (fc). 

Since  a  pledgor  retains  the  general  property  in  the  goods  Eespeotivo 
and  the  pledgee's  rights  cease  on  a  proper  tender  made  "ff^*so* 
of  the  amount  du(e,  the  pledgor  can,  after  tender,  sue  the  pledgee, 
pledgee  for  the   goods  in  detinue   or  troVer,  though  a 
tender  by  one  of  several  pledgors,  himself  only  entitled 
to  a  part  interest  in  the  goods,  is  insufficient  for  this 
purpose  (i) .    And  since  a  pledgor  retains  the  general  pro- 
perty, he  can  sell  the  property  subject  to  the  rights  of  the 
pledgee,  and  his  purchaser  will  acquire  a  legal  title  (w), 
and  will,  after  a  proper  tender  to  the  pledgee,  be  entitled 
to  sue  the  pledgee  in  detinue  or  trover  as  the  pledgor 
himself  could  have  done. 

If  the  pledgee  wrongtfully  deals  with  the  pledge  this 
may  be  not  only  a  breach  of  contract,  but  may  deter- 
mine the  bailment  and  render  the  pledgee  liable  for  con- 
version. But  for  this  purpose  the  wrongful  dealing  must 
be  wholly  inconsistent  with  the  contract,  so  that  a  pre- 
mature repledge  by  the  pledgee  does  not  amount  to 
conversion  (n) .  But  a  premature  sale  purporting  to 
transfer  the  property  free  from  the  rights  of  the  pledgor 
will  amount  to  conversion,  though  the  damages  will  be 
measured  by  the  loss  sustained  by  the  pledgor,  and  must 
be  calculated  by.  reference  to  the  fact  that  the  prooeedls 
of  sale  have  been  applied  in  extinction  of  the  indebted- 
ness (O)  .  '         i      I      ; 


(i)  Taiflor  V.  Cheater  (1869),  4  Q.  B.  308. 

(k)  Army  Act,  1881  (44  &  45  Vict.  c.  58),  s.  156;  Naval  Discipline 
Act,  1866  (29  &  30  Viet.  c.  109),  s.  33.  See  also  Pawnbrokers  Act, 
1872  (35  &  36  Vic*,  o.  93),  9.-35. 

(I)  JIarper  v.  Gadsell  (1870),  5  Q.  B.  422. 

(m)  Franklin  v.  Neate  (1844),  M.  &  W.  481. 

(«)  Salliday  v.  Holgate  (I8681),  3  Ex.  299;  Donald  v.  Suckling 
(1866),  1  Q.  B.  585,  at  p.  614. 

(0)  Johnson  V.  Steer  (1863),  15  C.  B.  N.  S.  330., 


326 


THE  PRINCIPLES  OF  EQUITY . 


Pledgee' 
remedy,  sale 
not  fore- 
closure. 


A  pledgee  has  no  right  to  foreclose  (p),  hut  he  has  a 
right  to  a  judicial  sale,  ajidl  may  apply  to  the  Court  for 
an  order  to  have  his  charge  realised  (p) .  And  without 
any  order  of  the  Court  the  pledlgee  has  a  power  of  sale  at 
common  laV  on  default  being  madle  in  pa,yment,  i.e.,  if 
the  loan  is  not  repaid  on  the  date  agreed,  or,  if  no  time 
for  payment  was  originally  fixed,  then  after  reasonable 
notice  to  the  pledgor  (g). 


At  any  time  before  sale  the  pledgor  has  a  right  to 
redeem  (r),  though  the  whole  security  must  be  redeemed, 
and  where  two  or  more  chattels  are  pawned  together  there 
is  no  power  to  redeem  one  on  payment  of  a  proportionate 
part  of  the  debt  (s),  and  this  right  probably,  though  not 
certainly,  continues  after  the  pledgor's  death  in  favour 
of  his  executors  {t) . 


Fledges 
under  the 
Pawnbrokers 
Act,  1872. 


Where  a  pledge  is  given  to  a  pawnbroker  as  defined 
by  the  Pawnbrokers  Act,  1872  (u),  the  Act  will  usually 
regulate  the  position  and  make  various  alterations  in  the 
common  law  rules  usually  applicable  to  a  pledge.  But 
the  common  law  rules  will  apply,  except  so  far  as  modified 
by  the  Act,  and  if  the  pledge  is  for  an  amount  exceeding 
40s.  the  pawnbroker  may  make  a  special  contract  exclud- 
ing the  statutory  provisions,  and  in  any  case  the  Act 
does  not  apply  to  any  pledge  for  an  amount  exceeding 
£10  (a;). 


Position  of  a 
mortgagee  of 
personalty. 


The  position  of  a  mortgagee  of  personalty  is  in  general, 
and  making  the  necessary  allowances  for  the  different 
character  of  the  property  mortgaged,  the  same  as  that 
of  a  mortgagee  of  realty.  Thus,  if  foreclosure  could  be 
brought  were  the  property  land,  it  is  equally  an  available 
remedy  where  the  security,  is  personalty.    And  a  deposit 


(p)  Carter  v.   Wake  (1877),  4  Oh.  D.   465. 

(?)  JEx  parte  Hubbard  (1886),  17  Q.  B.  D.  698;  Re  Morritt  (1886), 
18  Q.  B.  D.  232;  Deverffes  v.  Sand&man,  1902,  1  Ch.  579. 

(r)  Kemp  v.  Westbrook  (1749),  1  Ves.  278. 

(s)  Sobree  v.  NorthcUfe  (1870),  23  L.  T.  552. 

(<)  RatcUffe  v.  Davis  (16ia),  Yelv.  178;  Bao.  Abr.  tit.  Bailment. 
The  right  of  the  executor  to  redeem  is  expressly  reserved  in  the  case 
of  pledges  to  which  the  Pawnbrokers  Act,  1872  (35  &  36  Vict,  c  93), 
3.  9,  applies. 

(«)  35  &  36  Vict.  0.  93. 

(a;)  Ibid.  s.  10. 
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of  a  share  certificate  as  security  for  a  loan  has  been  held 
to  amount  to  an  equitable  mortgfage  by  deposit,  and  not 
to  a  mere  pledge,  and  is  therefore  properly  the  subject  of 
foreclosure  {y) . 

The  statutory  power  of  sale  applies  to  mortgages  of  His  power  of 
personalty  where  the  mortgage  is  by  deed,  and  it  has  been  sale, 
held  that  apart  from  the  statutory  power,  and  eren  if  the 
mortgage  is  not  by  deed  (e.gr.,^vhere  shares  are  mortgaged 
by  a  deposit  of  the  share  certificate),  there  is  a  power  of 
sale  at  common  law  analogous  to  the  power  of  sale  of  a 
pledgee  already  mentioned  (z) .  And  -where  a  mortgage 
.of  personalty  names  no  date  for  repayment,  and  the  mort- 
gagee gives  notice  requesting  payment  to  be  made,  inti- 
mating that  in  default  of  payment  he  intends  to  sell  at  the 
expiration  of  his  notice,  a  power  of  sale  arises,  even  though 
he  has  requested  payment  of  a  wrong  amount  (a),  and 
the  same  principle  probably  applies  to  a  pledge  (a). 

It  has  already  been  pointed  out  that  a  mortgagee  is  Mortgage  of 

not  barred  of  his  right  to  foreclose  a  mortgage  of  per-  personalty 

sonalty  by  any   Statute   of   Limitations  (6),   nor  is   he  statutes  of 

restricted  in  such  proceedings   to  six  years'   arrears  of  Limitation, 
interest  only  (c) . 

Although  delivery  of  possession  is  essential  to  a  pledge.  Mortgagee's 
there  is,  of  course,  no  need  for  a  mortgagee  of  personalty  ^S^*'^, 
to  take  possession  of  his  security  forthwith,  even  if  en- 
titled so  to  do,  any  mOre  than  in  the  case  of  a  mortgage 
of  land.  But  it  must  be  remembered  in  this  connection 
that  in  many  cases  the  Bills  of  Sale  Acts,  1878  and 
1882  {d),  will  apply  if  the  mortgagor  remains  in  apparent 
possession  of  the  mortgaged  chattels.  These  Acts  contain 
intricate  provisions  as  to  registration  and  otherwise,  which 
hardly  call  for  treatment  in  this  place. 

Where  the  personal  property  comprised  in  the  mortgage  Mortgages  of 
is,  as  often  happens,  a  reversionary  interest  in  a  settled  a  settled  fund. 

(y)  Harrold  v.  Plenty,  1901,  2  Ch.  314. 
(z)  Deverges  v.  Sandennan,  1902,  1  Ch.  579. 
(ffi)  Stuhhs  V.  Slater,  1910,  1  Ch.  632. 

(6)  London  and  Midland  Bank  v.  Mitchell,  1899,  2  Ch.  161;  ante, 
p.  309. 

(c)  Mellersh  v.  Brown  (1890),  45  Ch.  D.  225. 
Id)  41  &  42  Vict.  0.  31;  45  &  46  Viet.  c.  43. 
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fund,  notice  should  be  given  to  the  trustees  in  order  to 
secure  priority  against  subsequent  incumbrancers  (e) .  If 
the  reversion  falls  into  possession  before  the  mortgagee 
has  actually  exercised  his  power  of  sale,  the  trustees  are  not 
bound  to  pay  over  the  entire  reversion  to  the  mortgagee 
if,  as  usually  happens,  it  is  in  excess  of  the  amount  due  on 
the  mortgage;  the  trustees  need  only  pay  to  the  mort- 
gagee the  amount  of  his  mortgage  debt,  retaining  (and! 
eventually  paying  over  to  the  mortgag'or, — or  to  and 
among  the  subsequent  mortgagees  (if  any)), — the 
surplus  (/) .  On  the  other  hand,  though  this  is  the 
prudent  course,  it  does  not  seem  that  flhe  trustees  are 
obliged  to  adojpt  it,  and  to  go  into  the  mortgage  accounts  ■_ 
with  a  view  to  ascertaining  what  is  due ;  and  if  the  assign- 
ment to  the  mortgagee  is  absolute  in  form',  apparently  the 
mortgagee  might  give  them'  a  good  discharge  for  the  full 
amount  of  the  fund  mortgaged  (/) . 

Mortgages  Mortgages  of  British  ships  and  shares  therein  are  to  be 

of  ships.  £^  ^Yie  form  prescribed  in  the  Merchant  Shipping  Act, 

1894,  s.  31  (g), — and  are  to  be  registered  by  the  Registrar 
of  Shipping;  and  such  registration  supersedes  the  necessity 
of  any  other  registration.  Also,  successive  registered 
mortgages  rank  (as  between  themselves)  according  to  the 
dates  of  their  respective  registrations, — and  aie  not 
affected  by  the  "order  and  disposition"  clause  of  the 
Bankruptcy  Act,  1914,  s.  38  (^). 

These  mortgages  are  also  transferred  in  the  prescribed 
manner — and  are  discharged  in  a  statutory  form  entered 
on  the  register  in  the  prescribed  manner;  and  where  the 
mortgagee's  interest  is  transmitted  by  death,  marriage, 
or  the  like,  a  declaration  of  such  transmission  (signed 
by  the  transmittee)  is  to  be  registered.  Where  the 
mortgage  is  void  by  reason  of  fraud,  or  otherwise,  the 
Court  has  inherent  jurisdiction  to  order  it  to  be 
expunged  (i) . 


(e)  Dearie  v.  Hall  (1823),  3  Russ.  1.    See  ante,  p.  85. 
(/)  Hockey  v.  Western,  1898,  1  Oh.  350. 
(<?)  57  &  58  Vict.  0.  60. 
(h)  Ibid.  s.  36. 

(«)  Brond  v.  Broomhall,  1906,  1  K.  B.  571;  Burgis  v.  Constantine, 
1908,  2  K.  B.  484. 


PLEDGES  AND  MORTGAGES  OF  PERSONALTY.  329 

The  mortgagee  has  a  statutory  power  of  sale  (;'),  but  Powers  of 
he  is  not  treated  as  owner  of  the  ship  except  so  far  as  may  registered 
be  necessary  for  making  the  ship  available  as  security  ^^p.^*^*^" 
Jor  the  debt  (fc) .     And  while  the  mortgagor  remains  in 
possession  he  will  be  able  to  use  the  ship  in  the  ordinary 
way,  so  long  as  he  does  not  impair  or  unduly  (I)  endanger 
the  security  (m),  and  will  be  entitled  also  to  the  freight 
Tvhich  may  be  earned    before  possession  taken    by    the 
mortgagee  (n),  although  not  to  the  subsequently  earned 
Jreight.     But  the  mortgagees  do  not  hold  subject  to  the 
claim  for  necessaries  supplied  on  the  credit  of  the  mort- 
-gagor  before  the  mortgagees  take  possession,  even  though 
the  (necessaries  supplied  be  used  by  the  mortgagees  after 
possession   taken  (o),  though   the  miortgagees'  rights  are 
subject  to  claims  which  give  rise  to  a  lien  (p) . 

The  mortgage  of  a  ship,  although  it  should  be  unregis-  Unregistered . 
"tered,  will   be  good  as  between  the  mortgagor  and  the  mortgages 

mortgagee;  and,  by  s.  57  of  the  Act  of  1894,  equities  (if  *°  ^^ 
there  are  any)  may  be  enforced  against  the  mortgagees 

(and  the  owners)  of  shipsi  just  as  in  the  case  of  other 
personal  chattels. 

(;■)  Mereliant  Shippii^  Act,  1894,  s.  35. 
(A)  Ibid.  a.  34. 

(Z)  The  Eeather  Bell,  1901,  P.  279. 

(»j)  Law  Guarantee  v.   Stmian  Bank,   1905,   1   K.   B.   815;    The 
•Celtic  King,  1894,  P.  176;  The  Manor,  1907,  P.  339. 
(»)  ShUlito  V.  Biggart,  1903,  1  K.  B.  683. 
(o)  El  ArgenUno,  1909,  P.  236. 
ip)  Williams  v.  Allmp  (1861),  10  C.  "B.  N.  S.  417. 
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OF  LIENS. 


Varieties  of 
lien, — at  law, 
in  equity  and 
by  statute. 


There  are  liens  at  law,  and  liens  in  equity;  and  among- 
the  many  liens  at  laW,  may  be  instanced  the  lien  which 
exists  (by  the  common  law)  in  favour  of  artisans  on  the- 
goods  they  have  wrought  on  for  their  charges  in  connec- 
tion therewith  (a) ;  and  the  lien  which  exists  in  favour  of 
innkeepers  (6),  packers  (c),  auctioneers  (<i),  and  the  like; 
and  the  lien  which  exists  (by  usage)  in  favour  of  stock- 
brokers (e)  and  bankers  (/) .  Another  lien  which  exists, 
apart  from  equity,  is  the  lien  against  a  ship  (and  against 
the  true  oWneM  and  mortgagees  thereof)  in  respect  of 
the  expenses  incurred'  by  the  master  for  the  ship's  neces- 
saries Iff),  and  the  like.  And  among  the  divers  liens, 
which  are  liens  in  equity  only,  'may  be  instanced  as  twO' 
principal  ones  the  vendor's  lien  for  his  purchase-money, 
and  the  purchaser's  lien  for  his  deposit. 


These  various  liens  may  exist  concurrently,  the  one  of' 
them  being  paramount  to  the  other,  but  each  being  con- 
sistent with  the  other  (h).  Also,  liens  may  be  pcerticular 
(confined  to  the  particular  charge),  or  the  lien  may  be 
general  (extending  to  the  general  balance  due). 

It  is  important  to  distinguish  clearly  between  these 
dift'erent  kinds  of  lien,  and  more  especially  between  the^ 
common  law  lien  and  the  equitable  lien,  which  difier  in. 


(«)  Keene  v.  Thomas,  1905,  1  K.  B.  136. 

S)  Robins  v.  Gray,  1895,  2  Q.  B.  501. 

o)  Re  Witt  (1876),  2  Ch.  Div.  489. 

d)  Webb  V.  Smith  (1885),  30  Ch.  Div.  192. 

(e)  Re  London  and  Globe  Finance  Corporation,  1902,  2  Ch.  416- 
(/)  Brandao  v.  Barnett  (1846),  12  CI.  &  F.  787. 
(y)  Merchant  Shipping  Act,  1894,  s.  167. 
(A)  The  Enulie  Millon,  1905,  2  K.  B.  817. 
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material  respects.  The  common  law  lien  being-  dependent 
on  possession  lasts  only  while  the  possession  is  retained, 
but  "while  it  lasts  can  be  asserted  against  the  whole  world. 
The  purely  equitable  lien,  on  the  other  hand,  exists 
independently  of  possession,  but  cannot  be  set  up  against 
the  purchaser  of  the  legal  estate  for  value  without  notice 
of  the  lien . 

A  solicitor  may  have  two  kinds  of  lien  for  his  costs, — a  The  lien  of  a 
lien  on  the  deeds  and  documents  of  his  client,  which  arises  solicitor : 
by  virtue  of  the  common  law,  and  which  at  the  most  gives 
only  a  sort  of  passive  redress  by  way  of  a  right  of  retainer 
till  payment;  and  a  lien  on  property, recovered  or  preserved 
through  his  instrumentality,  which  arises  only  upon  the 
Court's  declaring  the  solicitor  entitled  to  it,  but  which 
once  it  has  arisen  is  an  a,otive  remedy  and  redress 
conferring  a  charge  upon  the  property  which  the  solicitor 
can  take  steps  to  realise  by  sale. 

First,  The  Lien  of  a  Solicitor  on  the  Deeds,  Books,  (i)  On  deeds, 
and  Papers  of  his  Client. — This  is  a  lien  originating  by  books,  &c. 
custom,  and  afterwards  sanctioned  by  the  decisions  of 
the  Courts  (both  of  law  and  of  equity);  and  it  depends 
not  upon  contract, — being  merely  a  right  negatively  to 
withhold  from  the  client  (until  the  bill  of  costs  is  paid) 
such  things  as  have  been  intrusted  to  the  solicitor  as  such, 
and  on  which  he  has  bestowed  his  skill  and  labour.  But, 
in  order  that  this  lien  may  arise,  the  deeds  must  have  come 
into  the  solicitor's  handfe,  in  his  character  of  solicitor, 
and  not  otherwise  (^) ;  and  his  lien  on  them  is  for  his 
costs  only,  i.e.,  for  itemfe  properly  included  in  his  bill  of 
costs  (k),  and  not  for  any  debts  (i). 

But  the  lien  is  a  general  lien  and  extends  to  all  costs 
duo  from  the  client,  not  only  to  the  costs  incurred  in 
connection  with  the  documents  over  which  the  lien  is 
claimed. 

And  here  it  should  be  mentioned,  that  the  general  lien 
of  the  town  agent  against  the  country  solicitor  extends  to 

(i)  Eo:  -parte  ndler  (1881),  16  Ch.  D.  617. 

a-)  Re  Taylor,  Stileman  ^  Co.,  1891,  1  Oh.  at  p.  599. 

(I)  Re  Galland  (1885),  31  Ch.  Div.  296. 
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all  costs  whatsoever  that  are  comiag  to  the  country 
solicitor, — and  covers,  in  fact,-  everything  that  is  due  from 
the  country  solicitor  to  the  town  agent  (w), — although,  of 
course,  the  towtn  agent  will  as  against  the  client  have  no 
larger  lien  than  the  country  solicitor  himself  has. 


right,  at  the 
time  of  the 
deposit. 


Lien  on  j^  solicitor's  lien  on  documents  is  not  defeated  by  his 

commraisvirate  heing  discharged  by  the  client  (n),  but  the  lien  being  onljj 
with  client's  as  between  himself  and  his  client,  the  solicitor  cannot 
refuse  to  produce  the  documents,  on  the  lawful  demand 
of  a  third  party,  if  the  result  would  be  to  embarrass  pro- 
ceedings in  an  action  taken  by  the  third  party  (o), — ^as 
(e.g.)  in  an  administration  action  (p).  Also,  where  a 
solicitor  expressly  discharges  himself  (q),  or  impliedly 
discharges  himself  (r),  from  the  further  conduct  of  the 
action,  he  is  required  to  give  up  all  the  papers  in  the  action 
to  the  new  solicitor, — but  always  without  prejudice  to 
the  lien  (s). 


The  lien  on  a  client's  papers  may  be  discharged  by 
waiver,  as  where  the  solicitor  takes  a  security  for  costs 
inconsistent  with  the  retention  of  his  lien,  unless  he 
expressly  reserves  his  lien,  and  perhaps  by  taking  any 
security  unless  he  expressly  reserves  his  right  (t). 


(2)  On  pro- 
pgrty  re- 
covered or 
preserved. 


Secondly,  The  Solicitor's  Lien  upon  Property. — Even 
at  common  law  a  solicitor  had  a  lien  on  a  fund,  though  not 
on  real  estate  (m),  recovered  by  a  solicitor's  exertions  (x), 
which  lien  has  been  recognised  and  enlarged  by  the  Solici- 
tors Act,  1860  (23  &  24  Vict.  c.  127),  s.  28.  By  this  Act, 
it  has  been  enacted,  that,  in  every  case  in  which  a  solicitor 
shall  be  employed  to  prosecute  or  defend  any  suit  or  matter, 
it  shall    be  lawful    for  the  jud'ge, — whether  or  not   the 


(to)  Se  Jones  and  Roberts,  1905,  2  Ch.  219. 

(»)  Re  Rapid  Road  Transit  Co.,  1909,  1  Oh.  96. 

(o)  Ackerman  v.  Lockhart,  1898,  2  Ch.  1. 

Ip)  Belaney  v.   Ff^eneh   (1873),  L.   R.   8  Ch.  App.  918. 

Iq)  Heslop  v.  Metcalfe  (1837),  3  My.  &  Cr.  183. 

(?)  Griffiths  V.  Griffiths  (1843),  2  Ha.  587. 

(s)  Re  Boughton  (1883),  23  Ch.  D.  169;  and  see  Re  Dee  Estates, 
1911,  2  Ch.  85. 

(0  Re  Morris,  1908,  1  K.  B.  473. 

(«)  Shaw  V.  ISIeale  (1858),  6  H.  L.  Cas.  581. 

(»>  Ee  Born,  Curnoch  v.  Born,  1900,  2  Ch.  433;  Haymes  v.  Cooper 
(1864),  33  Beav.  431. 
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judge  before  whom  the  suit  or  inatter  has  been  heard  («/), 
— to  declare  (in  his  otvh  discretion  (z)),  that  the  solicitor 
is  entitled  to  a  charge  upon  the  property  of  whatsoever 
tenure,  nature  or  kind  recovered  or  preserved  in  such  suit 
or  matter  by  his  instrumentality.  The  executor  (a),  or 
assignee  (6),  of  the  solicitor  may  also  be  declared  entitled 
to  this  lien;  and  even  w'here  the  solicitor  has  been  dis- 
charged by  the  client,  he  may  be  given  the  lien,  but  subject 
to  the  like  lien  in  the  new  solicitor,  whose  lien  will  always 
have  precedence  (c) .  It  is  expressly  provided  by  the  sec- 
tion that  no  conveyance  or  act  shall  be  effectual  to  defeat 
the  solicitor's  right,  unless  made  to  a  bond  fide  purchaser 
for  value  without  notice.  Notice  here  means  notice  of 
the  right  to  apply  for  a  charging  order,  not  notice  of  the 
existence  of  such  an  order  (d) .  And  the  lien  arising  by 
such  declaration  of  the  judge  will  usually  be  declared  to 
be  subject  to  (e.g.)  the  prior  right  of  the  executor-trustee 
to  his  costs  (e),  or  to  any  iOther  prior  subsisting  equity  (/) . 

It  has  been  held  that  property  is  recovered  or  preserved 
within  the  meaning  of  the  statute  where  a.n  action  brought 
for  the  purpose  of  setting  aside  a  deed  is  successfully 
defended  (gr),  or  an  action  for  probate  of  a  will  success- 
fully brought  (h),  or  where  in  an  administration  action  eui 
application  to  approve  a  conditional  contract  for  the  sale 
of  part  of  the  assets  is  suocessf uUy  opposed  on  the  ground 
of  under  value,  and  an  order  for  sale  obtained  instead  (i) . 
But  where  there  is  a  counterclaim  in  the  action,  and  the 
plaintiff  succeeds  on  the  claim  and  the  defendant  on  the 
counterclaim,  judgment  being  entered  for  the  balance  of 
plaintiff's  claim  after  deducting  the  amount  of  the 
counterclaim,  this  balance  only  is  deemed  to  have  been 
"recovered"  in  the  action  (Ar).     And  where  a  plaintiff 

(y)  Se  BcaJcin,  1900,  2  Q.  B.  489. 

(z)  Harrison  v.  Harrison  (1888),  13  P.  D.  180. 

(a)  Baile  v.  Baile  (1872),  L.  E.  13  Eq.  497. 

lb)  Briscoe  v.  Briscoe,  1892,  3  Ch.  543. 

(o)  Rhodes  v.  Sugden  (1886),  34  Ch.  D.  165;  Knight  v.  Gardner. 
1892,  2  Ch.  368. 

(«Z)  Dallow  V.  Garrold  (1884),  14  Q.  B.  D.  543. 

(e)  He  T-urner,  1907,  2  Ch.  126,  539.  See'also  Re  Cookrell's  Estate, 
1911,  2  Ch.  at  p.  323. 

(/)  The  Paris,  1896,  P.  77.     . 

(g)  Bulley  v.  Bulley  (1878),  8  Ch.  D.  479. 

(h)  Ex  parte  Tweed,  1899,  2  Q.  B.  167. 

(0  Re  Coekrell's  EsUite,  1911,  2  Oh.  318. 

Qc)   Westacott  v.  Bevan,  1891,  1  Q.  B.  774. 
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claims  certain  property  and  afterwards  abandons  the 
claim,  the  fact  that  a  receiver  was  appointed  in  the  action 
at  the  instance  of  the  plaintiff  gives  his  solicitors  no  right 
to  a  charging  order  (?) . 

A  solicitor  may  be  entitled  (at  one  and  the  same  time) 
both  to  his  lien  on  the  papers  of  his  client  and  to  his  lien 
on  the  fund  recovered  (to).  But  the  making  of  the  order 
is  purely  discretionary,  and  no  order  will  be  made  under 
the  Solicitors  Act,  1860,  if  an  order  for  payment  of  costs 
out  of  the  same  fund  has  already  been  made  (w) . 


Lien  on  fund,  The  lien  arising  under  the  Act  is  not  dependent  on 
extent  of.  contract,  but  is  rather  in  the  nature  of  salvage  (o),  so  that 
the  lien  extends  to  the  entire  fund,  and  not  merely  to  the 
share  of  the  solicitor's  own  particular  client  therein  (p), 
and  will  extend  to  the  share  of  persons  who  were  not 
represented  in  the  proceedings,  and  even  though  such 
persons  were  under  disability  (q). 


Derivative 
Ken  of  town 
agent. 


To  what  costs 
lien  applies. 


The  town  agent  of  a  country  solicitor  has  a  common  law 
lien  upon  the  fund  recovered,  the  lien  being  a  general 
one  for  all  costs  of  agency  business  and  disbursements, 
whether  in  connection  with  the  particular  proceeding  or 
not  (r) .  But  as  against  the  client  the  town  agent  may 
exercise  the  lien  to  the  extent  of  the  country  solicitor's 
lien  against  such  client,  but  not  further  (s) .  The  town 
agent  of  the  solicitor  is  not  entitled  to  be  given  any  lien 
upon  the  fund  under  the  Solicitors  Act,  1860  {t). 

The  lien  arising  by  declaration  is  only  for  the  costs  of 
litigation  properly  eo  called,  and  therefore  does  not  extend 
to  {e.g.)  the  costs  of  an  arbitration  {u),  or  to  any  costs 
incurred  otherwise  than  in  a  proceeding  in  a  Court  of 


(0   Winqfield  v.   Wingfield,  1919,  1  Ch.  462. 

(m)  Pilcher  v.   Arden  (1877),  7   Ch.  Div.   318. 

(».)  Re  Coclcrell's  Estate,  1911,  2  Oh.  318. 

(o)  Greer  v.  Young  (1882),  24  Ch.  D.  545. 

(p)  Sclioley  V.  Peck,  1893,  1  Ch.  709. 

(5')  Greer  v.  Young  (1882),  24  Ch.  D.  545;  Wright  v.  Sanderson, 
1901,  1  Oh.  317. 

(»•)  Farewell  v.  Colter  (1728),  2  P.  Wms.  459;  Lawrence  v.  Fletcher 
(1879),  12  Ch.  D.  858. 

(s)  Ex  parte  Edtcards  (1881),  8  Q.  B.  D.  262. 

(*)  Maefarlane  v.  Lister  (1887),  37  Ch.  Div.  88. 

(w)  Ibid.  ' 
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justice  (although  these  proceedings  may  have  been  the 
means  of  forestalling  any  proceeding's  in  Court  (x)).  The 
lien  under  the  Act  is  a  particular  lien  for  the  costs  of  the 
particular  proceedings,  and  will  not  be  extended  even  to 
the  costs  incurred  in  an  auxiliary  action  (y).  But  a  lien 
may  exist  at  common  law  on  a  fund  recovered  (e.g.)  in 
arbitration  proceedings,  though  no  charge  is  possible 
under  the  Act  (z). 

There  is  no  statute  of  limitations  applicable  against  Lien  not 
the  solicitor's  common  law  lien, — ^whether  the  lien  be  on  barred  by 
papei-s  (a)  or  on  a  fund,  recovered  (6) .    Nor  will  the  Court,  Li^lti"* 
on    the    ground    of    delay,    refuse    to    declare    a    charge 
under  the  Act,  unless  third  parties  haVe  acquired  rights 
in  respect  of    the  property  in  the  meantime  (c) .     And 
although  in  every  taxation, — even  under  the  common  order 
to  tax,— the  client  may  allege  the  bar  of  time;  yet,  if  the 
client  seeks  an   order  for   delivery   of  papers,  the  order 
should  direct  taxation  also  of  statute-barred  items  so  as 
to  ascertain  the  amount  for  which  the  solicitor  has  a 
lien  (d) . 

The  solicitor's  lien  on  papers  will  not  prejudice  any  Set-oflE,  or 
prior  existing  equity  (e),  or  be  prejudiced  by  an  equity  other  equity, 
arising  subsequently  (/) .     But  as  regards  the  solicitor's  ^^ff^c™^' 
lien  on  a  fund  due  to  his  client,  it  has  now  been  expressly 
provided  by  Order  LXV    r.  14,  that  a  set-off  for  damages 
or  costs  between  parties  may  be  allowed,  notwithstanding 
the  solicitor's    lien    for  costs  in  the  particular  cause  or 
matter  in  which  the  set-off  is  sought.     This  rule  allows 
a  set-off  in  prejudice  of  the  solicitor's  lien  as  between 
the  damages  recovered  in  independent  actions  (g) ;   and 
although  it  has  (somewhat  curiously)  been  held  not  simi- 
larly to  authorise  set-off  of  costs  incurred  in  different 

(»)  Be  Llotjd-George,  189S,  1  Q.  B.  620. 
(V)  Macfarlane  v.  Lister  (1887),  37  Ch.  D.  88. 
\z)  Re  Meter  Cabs,  Ltd.,  1911,  2  Oh.  557. 
la)  Ctirwen  v.  MUbtirn  (1889),  42  Oh.  D.  424. 
(6)  Higgins  v.  Scott  (1831),  2  B.  &  Ad.  413. 
(e)  Re  Born,  Ciirnoo/e  v.  Born,  1900,  2  Oh.  433. 
(d)  Re  Brookman,  1909,  2  Ch.  170. 
(a)  Boden  v.  Hensby,  1892,  1  Ch.  101. 
(/)  Cole  V.  Eley,  1394,  2  Q.  B.  350. 

Ig^  Blahey  v.  Latham  (1889),  41  Ch.  D.  518;  Ooodiellow  v.  Gray, 
1899,'  2  Q.  B.  498. 
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Compromises 
may  (but  do 
not  usually) 
defeat  the 
lien. 


The  Hen  of 
trustees. 


actions  {h)  (even  if  subsequently  consolidated  (i)),  yet, 
apart  from  the  rule,  the  Court  retains  the  discretion  it 
originally  had  to  order  a  set-off  to  the  prejudice  of  the- 
solicitor  of  costs  incurred  in  independent  actions  (fc),  and 
although,  in  any  case,  evten  where  Order  LXV.  applies,  the- 
Court  in  its  [discretion  ,may  order  that  the  set-off  be  allowed 
only  subject  to  the  lien  (J),  yet  it  has  been  said  that  "  the 
old  views  as  to  the  sanctity  of  a  solicitor's  lien  no  longer 
obtain,"  and  the  set-off  will  usually  be  allowed  to  the- 
prejudice  of  the  lien  {rri). 

A  compromise  of  the  action,  if  it  has  been  fairly  entered 
into,  may  have  the  effect  of  defeating  the  solicitor's 
lien  {n) ;  but  it  will  not  haVe  that  effect  if  the  compromise 
is  purposely  designed  to  defeat  the  lien,  or  is  otherwise 
an  attempted  fraud  on  the  solicitor  (o),  after  due  notice 
given  of  his  lien  {p). 

Trustees  as  such  are  entitled  to  a  lien  on  the  trust  pro- 
perty, both  income  and  corpus,  in  respect  of  all  costs  and 
expenses  properly  incurred  by  them  in  the  execution  of 
the  trust  (g').  And  it  is  expressly  provided  by  s.  24  of 
the  Trustee  Act,  1893,  that  a  trustee  may  reimburse  him- 
self or  pay  or  discharge  out  of  the  trust  premises  all 
expenses  incurred  in  or  about  the  execution  of  his  trusts 
and  powers  {r) .  The  lien  exists  in  favour  of  trustees 
acting  properly,  notwithstanding  that  one  of  the  trustees 
is  a  defaulter  and  indebted  to  the  estate  (s);  and  persons 
advancing  money  to  or  giving  credit  to  the  trustees  for 
the  purposes  of  the  trust,  or  having  otherwise  a  claim 
against  the  trustees  in  their  character  of  trustees,  will  be 
subrogated  to  the  trustees'  right  and  obtain  the  benefit 
of  their  lien.  These  matters  have  already  been  dealt 
with(0. 

(A)  BUhey    v.    Latham    (1889),   41    Ch.    D.    518;    David    v.    Mees, 
1904,  2  K.  B.  435;  Be  Basieit,  18%,  1  Q.  B.  219. 
(0  Bake  v.  French,  1907,  1  Ch.  428. 
{k)  Reid  v.  Cupper,  1915,  2  K.  B.  147. 
Q)  Edwards  v.  Hope  (1885),  14  Q.  B.  D.  922. 
(»i)  Puddephat  v.  Leith  (No.  2),  1916,  2  Ch.  168. 
(n)  The  Hope  (1883),  8  P.  D.  144. 
(o)  Re  MargeUon  and  Jones,  1897,  2  Ch.  314. 
Ip)  Ross  V.  Buxton  (1889),  42  Ch.  D.  190. 
(?)  Slott  V.  Milne  (1884),  25  Ch.  D.  710. 
(r)  See  Re  Beddoe,  1893,  1  Ch.  558. 
(«)  Re  Frith,  1902,  1  Ch.  342. 
(t)  Ante,  pp.  148,  215. 


OF  LIENS.  337 

Wherever  there  is  a  valid  contmct  for  the  sale  of  land,  Vendor's 
and,  the  time  for  completion  having  arrived,  the  purchase-  li«°  ^?^ 
money  has  not  been  paid,  even  though  the  vendor  has  ohas^-nmney. 
parted  with  the  possession  of  the  property  and  has 
at  common  law  no  lien  on  the  property  or  insignia  of  title, 
he  will  have  a  lien  in  equity  for  the  full  amount  of  his 
unpaid  purchase-money  (m)  .  This  equitable  lien  extends 
not  only  to  land  of  whatever  tenure,  but  also  to  per- 
sonalty (x),  and  is  enforceable  by  action  for  a  declaration 
of  the  lien  and  consequential  relief  by  way  of  sale, 
appointment  of  a  receiver,  or  restoration  of  the  vendor 
to  possession.  The  lien  exists  where  land  is  taken  by 
agreement  or  compulsorily  under  the  Lands  Clauses  Act, 
1845,  and  will  extend  to  unpaid  compensation  as  well  as 
purchase-money,  unless  such  compensation  has  been  made 
the  subject  of  a  separate  Etgreement  (?/) .  The  vendor's 
lien  has  already  been  discussed  (z) . 

The  purchaser  has  an  :aiialogous  lien  for  purchase-money  Purchaser's 
or  any  part  of  it  paid  prematurely  or  by  way  of  deposit,  ^®°- 
acquiring  a  charge  in  exactly  the  same  way,  as  if  the 
vendor  had  executed  a  charge  in  his  favour  to  that 
extent  (a) .  The  lien  'wiU  not  arise  where  failure  to  com- 
plete is  due  to  the  purchaser's  own  default  (b);  bht,  where 
it  exists,  extends  not  only  to  the  money  paid  by  him,  but 
to  interest  thereon  and  costs  (c) . 

Where  one  spends  money  on  the  property  of  another,  Lien  for 
there  is,  as  a  rule,  no  lien  for  the  cost  of  the  improvement  .™o"ey  spent 
so  effected.     Thus,  yhere  a  man    pays    premiums  on  a  °mpr^^ent* 
policy  of  insurance  to  save  that  policy,  from  lapsing,  the  of  another's 
principle  of  salvage  is  not  applicable  (d),  and  no  lien  can  property, 
arise  unless  it  can  be  claimed'  on  the  ground  that  the 
money  was  paid  (1)  under  contract;  (2)  as  trustee;  (3)  as 


(«)  Mackreth  v.  Symons  (1808),  15  Ves.  329. 

(ic)  Re  Stucley,  1906,  1  Ch.  67. 

(2^)  Walker  v.  Ware  By.  Co.  (1865),  L.  R.  1  Eq.  195. 

(z)  Ante,  p.  111. 

(o)  Rose  V.  Watson  (1864),  10  H.  L.  C.  672. 

(6)  JDimn  v.  &rant  (1852),  5  De  G.  &  Sm.  451. 

(c)  Turner  v.  Marriott  (1867),  L.  R.  3  Bq.  744. 

(d)  Falcke  v.  Scottish  Imperial  Imuranoe  Co.   (1887),  34  Oh.  D. 
234. 
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mortg-agee;  or  (4)  in  circumstances  giving  rise  to  a  claim 
by  subrogation  (e). 

But  where  one  expends  money  in  improving  the  pro- 
perty of  another  under  an  erroneous  impression  created 
or  encouraged  by  the  true  owner  to  the  effect  that  the 
party  doing  the  improvements  is  entitled  to  an  interest 
in  the  property,  the  true  o^vner  may  be  restrained  from 
exercising  his  legal  rights  in  derogation  of  the  other's 
supposed  interest  (/) . 

And  where  the  owner  of  the  property  improved  has  to 
seek  the  assistance  of  equity  in  assertion  of  his  rights,  he 
may  find  payment  of  compensation  for  the  imj)rovements 
imposed  as  a  condition  of  relief.  Thus,  while  one  of 
two  joint  tenants  of  a  lease,  who  renews  the  lease 
for  the  benefit  of  both,  will  have  a  lien  on  the  moiety 
of  the  other  for  a  moiety  of  the  renewal  fine  and 
expenses  {g),  yet,  where  two  or  more  purchase  an  estate, 
and  one  of  them  pays  the  whole  purchase-money,  and  the 
estate  is  conveyed  to  them  both,  the  one  who  pays  has  at 
law  no  lien  in  respect  of  the  other's  proportion  of  the 
price.  But  upon  a  subsequent  partition  of  the  purchased 
property, — and  also  upon  a  subsequent  division  of  the 
sale-proceeds  thereof,  where  the  property  is  sold  by  a 
mortgagee  pammount  of  the  entirety  {h), — the  dtebt  of  the 
purchaser  (if  he  still  remained  unrecouped  the  co-pur- 
chaser's proportion  of  the  purchase-moneys)  would  be 
provided  for.  Also,  where  one  of  two  joint  lessees  (occu- 
piers of  a  house)  redecorates  it  at  his  own  expense,  he  has 
no  lien  in  respect  of  his  outlay  (*) ;  but  upon  a  subsequent 
partition  of  the  property,  compensation  might  be  made 
him  for  what  he  had  properly  expended  (fc) .  And  a  lien 
arises  for  premiums  paid  on  a  policy  of  insurance  by  one 
who  imagines  himself  entitled  thereto  where  the  trustee  in 


(e)  Ee  Leslie,  Leslie  v.  French  (1883),  23  Ch.  D.  552;  Re  Jones' 
Settlemeiit,  Stunt  v.  Jones,  1915,  1  Ch.  373;  Re  Stokes,  Ex  parte 
MelUsh,  1919,  2  K.  B.  266. 

(/)  Ramsden  v.  Dyson  (1865),  L.  E.  1  H.  L.  129. 

(g)  Ex  parte  Grace  (1799),  1  B.  &  P.  376. 

(h)  Laicledge  v.  Tyndall,  1896,  1  Ch.  923. 

(j)   Leigh  v.  Dickeson  (1884),  15  Q.  B.  D.  60. 

(k)  Re  Jones,  1893,  2  Ch.  461. 
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bankruptcy,  to  wliom  the  policy  in  fact  belongs,  tacitly 
assents  to  the  payments  being  made  (I). 

Other  equitable  liens. — In  conclusion,  it  may  be  observed 
that,  as  a  general  rule,  an  equitable  lien  will  arise  wherever 
the  parties  for  value  so  agree  (w).  Thus,  as  already 
mentioned,  a  mere  deposit  of  title  deeds  may  operate  to 
confer  an  equitable  lien  on  the  land  to  which  they  relate 
if  that  is  the  intention,  and  a  covenant  for  value  to  bring 
after-acquired  property  into  settlement  binds  the  property 
from  the  moment  it  becomes  receivable  into  the  settlement 
funds,  so  that,  if  not  at  once  brought  into  settlement, 
the  property  can  be  subsequently,  recovered  evem  after  it 
has  passed  into  the  hands  of  a  third  person  not  being  a 
purchaser  for  value  of  the  legal  estate  without  notice  of 
the  covenant  (w). 

(0  JIte  Tyler,  Ex  parU  Official  Reoeiver,  1907,  1  K.  B.  865,  post, 
p.  428. 

(jn)  Re  Earl  of  Lucan  (1890),  45  Ch.  D.  470. 
(»)  Pullan  V.  Koe,  1913,  1  Ch.  9. 
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CHAPTER  XXIII. 

PENALTIES  AND  FORFEITURES. 

Section  I.— Relief  from  Penalties. 

Nature  of  a     Where  the  parties  tp  a  contract  agree  that,  on  breach 
penalty.  thereof,  a  sum  of  money  shall  become  payable  by  the 

party  guilty  of  the  breach  to  the  other  party,  the  question 
will  arise  whether  this  sum  is  one  which  can  be  recovered! 
by  action  as  an  agreed'  sum  as  damages,  or  whether  the  sum! 
is  to  be  treated  as  a  penalty  to  be  held  over  the  other  party 
in  terrorem,  the  contract  to  pay  it  being  too  extravagant 
and  unconscionable  for  the  Court  to  enforce.  In  the 
former  case,  the  sum  is  knowli  as  liquidfeited  damages:  in 
the  latter  case,  it  is  termed  a  penalty. 

The  equitable  The  doctrine  of  equity,  with  regard  to  penalty  clauses  in 
doctrine  as  to  instruments,  is,  that  "wherever  the  clause  is  inserted  merely 
penalties.  ^^  secure  the  performance  of  some  act  or  the  enjoyment 
of  some  benefit,  the  performance  of  the  act  or  the 
enjoyment  of  the  benefit  is  the  substantial  intent  of  the 
instrument,  and  the  penalty  is  only  accessory  (a) .  It  was 
therefore  early  settled  by  Courts  of  Equity  that  where  a 
sum  of  money  was  agreed  to  be  paid  aa  penalty  for  non- 
performance of  a  collateral  contract  equity  would  not 
necessarily  allow  the  whole  sum  to  be  recovered,  but  where 
the  damages  for  non-performance  of  such  contract  could 
be  estimated,  would  cut  down  the  penalty  to  the  amount  of 
the  actual  dama;ge8  sustained. 

Statutory  Probably  the  earliest  case  in  which  equity  intervened 

topenalties"^    to  give  relief  against  penalties  was  that  of  a  penalty  to  a 

common  money  bond,  the  object  of  the  penal  clause  being 

here   clearly   to   secure   the   paymlent   of  principal  and 

interest.      The    interference    of     equity    was,    however, 

(a)  Sloman  v.  Walter  (1784),  1  Bro.  C.  O.  418. 
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rendered  unnecessary  by  8  &  9  Will.  3,  c.  11,  and  4  &  5 
Anne,  c.  16,  which  substantially  gave  the  common  law 
Courts  similar  powers  of  relief  to  those  hitherto  possessed 
by  equity.  The  effect  of  the  latter  Act  was  that  on  a 
mioney  bond  with  a  penalty  no  sum  could  be  recovered 
in  excess  of  the  principal  and  interest,  while,  the  earlier 
Act,  dealing  with  bonds  conditioned  for  the  performance 
of  a  covenant  or  agreement  in  any  indenture,  deed  or 
•writing,  required  the  plaintiff  bringing  an  action  thereon 
to  assign  a  breach  or  breaches  of  the  covenant;  and! 
provided  that  although  on  proof  of  such  breach  judgment 
could  be  signed  for  the  amount  of  the  bond,  execution 
could  only  be  issued  for  the  damages  incurred  owing  to 
the  breach  or  breaches  assigned,  the  judgment,  however, 
still  being  effective  as  a  security  for  damages  in  respect  of 
any  further  breach  or  breaches.  As  a  result,  the  plaintiff 
cannot,  even  at  law,  enforce  payment  of  more  than  the 
actual  damages  due  to  the  breach  of  condition,  and  cannot, 
as  a  general  rule,  enforce  his  claim  to  damages  for  an 
amount  greater  than  that  specified  in  the  bond  (6). 

This  legislation  has  ceased,  since  the  fusion  of  law  and 
equity  under  the  Judicature  Acts,  to  have  the  importance 
it  formerly  possessed,  but  it  still  has  a  practical  bearing 
in  relation  to  procedure  as  affecting  the  form  of  judgment. 
Further,  it  may  be  necessary,  to  considfer  whether  the  bond 
sought  to  be  enforced' is  a  common  money  bond  within 
the  4  &  5  Anne,  c.  16,  or  whether  it  falls  under  the 
■8  &  9  Will.  3,  c.  11,  since,  as  regards  the  first  kind  of 
bond,  a  special  endorsement  under  Ord.  III.  r.  6,  is 
possible  (e),  while  Ord.  III.  r.  6  has  no  application  to 
bonds  within  the  8  &  9  Will.  3,  c.  11  {d). 

Where  a  man  covenants  to  perform  or  abstain  from  Party  cannot 
some  act,  and  further  agrees  to  pay  a  sum  of  money  if  he  avoid  the 
fails  to  observe  his  contract,  he  cannot,  by  electing  to  pay  p^^kT'th''^ 
the  sum,  justify  his  breach  of  contract,  \\}.t  may  be  com-  penalty, 
pelled  by  injunction  to  the  perfortnance  or  abstention  con- 


(6)  Machworth  v.  Thomas  (1800),  5  Ves.  329,*  Hatton  v.  Harris, 
1892,  A.  C.  547. 

(c)  Gerrard   v.    Clovjes,   1892,   2    Q.    B.    11.      Op.    StricMand    v. 
ffilliama,  1899,  1  Q.  B.  382. 

(d)  Tuther  v.  CaraUmpi  (1888),  21  Q.  B.  D.  414. 
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Where  cove- 
nantor may 
do  either  of 
two  things, 
paying  higher 
for  one  alter- 
native than 
the  other,  — 
that  is  not  a 
case  of 
penalty. 


tracted  for  (e) .  As  w'as  obsefved  by  Lord  St .  Leonards  (/} , 
"  If  a  tbing  be  agreed  upon  to  be  done,  though  there  is 
a  penalty  annexed'  to  secure  its  performanoe,  yet  the  very 
thing  itself  must  be  done." 

A  contract,  however,  for  payment  if  the  party  does  or 
fails  to  do  certain  acts,  may  be  alternative,  and  the  real 
intent  may  be  that  the  party  bound  thereby  shall  have 
either  of  the  two  alternatives  to  choose  between,  and  that 
if  he  elect  to  adopt  the  one,  he  shall  pay  a  certain  sum 
of  monej^  as  comlpensation :  For  example,  if  a  man  lets 
meadow-land  under  a  contract  tliat  if  the  tenant  emlplovs 
the  land  in  tillage,  he  shall  pay  an  additional  rent  per  acre, 
the  breaking-up  of  the  meadow-land  may  be  an  act  per- 
mitted by  the  contract  on  the  true  construction  thereof  {g) 
subject  to  payment  of  the  agreed  compensation, — a 
different  contract  altogether  from  an  agreement  not  to  dO' 
a  thing  with  a  penalty  for  doing  it  {h) .  But,  even  in 
the  case  of  such  tillage-contracts,  the  intention  may  be  to- 
prohibit  the  act,  and  the  remedy  by  injunction  would  he- 
available,  save  so  far  as  it  has  now  been  excluded  by  the 
provisions  of  the  Agricultural  Holdings  Act,  1908  {i). 


True  ground 
of  relief 


The  true  ground  of  relief  against  penalties,  in  the 
words  of  Lord  Macclesfield,  in  what  is  frequently  cited  as 
the  leading  case  on  the  subject  (7{r),  is  from  the  original 
intent  of  the  case.  Looking  at  the  substance  of  the  matter 
rather  than  the  form  of  words,  the  Court  determines 
whether  the  sum  is  a  genuine  pre-estimate  of  the  creditor's 
possible  or  probable  interest  in  the  due  performance  of 
the  principal  obligation,  or  whether  it  is  merely  stipulated' 
in  terrorem  (l) .  In  determiningi  the  character  of  these- 
stipulations  we  endeavour  to  ascertain  what  the  parties- 
must  reasonably  be  presumed  to   have  intended,  having 


(e)  Weston  v.  Managers  of  the  Metropolitan  Asi/lums  District 
(1882),  9  Q.  B.  D.  404;  Howard  v.  Hopkins  (1742),  2  Atlc.  371: 
Hardy  v.  Martin  (1783),  1  Cox,  26. 

(/)   French  v.  Macule  (1842),  2  Dr.  &  War.  274. 

Iff)  Rolfe  V.  Peterson  (1772),  2  Bro.  P.  C.  436;  Jones  v.  Green 
(182^),  3  Y.  &  J.  298. 

(A)  Willson  V.  Love,  1896,  1  Q.  B.  626. 

(i)  8  Ed-w.  VII.  c.  28,  as.  25,  26. 

{k)  Peachy  v.  Duke  of  Somer&et  (1714),  1  Stra.  447. 

(I)  Clydebank  Engineering  and  Shipbuilding  Co.  v.  Don  Jose 
Bamos  Tzqmm'do  y  Castaneda,  1905,  A.  C.  6. 
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regard  to  the  subject-matter  and  certain  rules  which  have 
been  laid  down  as  judicial  aids  (m).    The  following  rules  Rules  as  to 
have  been  laid  down  for  the  purpose  of  distinguishing  distinction 
between  penalties  and  liquidated  damages: —  pen^tTwicl 

(1)  Where  the  payment  of  a  smaller  sum'  is  secured  liquidated 
by  a  larger,  the  larger  sum  is  a  penalty  (w).     This  will  damages, 
be  the  ease  whether  the  larger  sum  becomes  payable  only 

on  the  failure  to  perform  the  stipulations  for  payment  of 
the  smaller  sum  or  on  breach  of  any  of  a  number  of 
stipulations  of  which  the  undertaking  to  pay  the  smaller 
sum  is  only  one  (o).  The  Court  will  not  sever  the  stipu- 
lations. The  sum,  in  cases  of  this  kind,  is  clearly  penal, 
for  the  breach  of  the  contract  to  pay  the  smaller  sum  would 
give  rise  to  nothing  more  than  a  right  of  action  for  that 
smaller  amount,  and  if  the  parties  have  agreed  that  the 
breach  shall  give  rise  to  a  claim  to  a  larger  amount,  there 
is  clearly  no  genuine  pre-estimate  {p).  A  provision,  how- 
ever, in  an  agreement  for  repayment  of  a  loan  by  instal- 
ments, that  on  default  as  to  any  one  instalment  the  whole 
amount  shall  become  payable  forthwith,  is  not  penal,  and 
will  not  be  relieved  against  (g) ; 

(2)  Even  in  cases  where  it  is  impossible  to  estimate  the 
real  loss  as  closely  as  in  the  case  of  breach  of  a  contract 
for  payment  of  money>  the  fact  that  the  sum  agreed  to 
be  paid  on  default  is  of  an  exorbitant  or  unconscionable 
amount  as  compared  with  any  possible  damages  that  could 
have  been  within  the  contemplation  of  the  pai'ties  is  a 
reason  for  holding  it  to  be  not  liquidated  damages,  but  a 
penalty.  But  the  question  whether  the  amount  is  extrava- 
gant is  to  be  considered  with  reference  to  the  point  of 
time  when  the  contract  was  entered  into,  and  if  not 
exorbitant  as  an  estimate  of  the  damages  which  at  that 
time  might  not  unreasonably  have  been  anticipated,  the 

.  sum  will  not  be  a  penalty  because  in  the  events  which 
actually  happen  it  turns  out  largely  in  excess  of  the 
damage  actually  suffered  (r) ; 

(ffi)  Per  Lord  Fitzgerald  in  Elphinstoiie  v.  MoiiJdand  Iron  afl 
Coal  Co.  (1886),  11  A.  C.  332,  at  p.  346. 

(»)  Kemble  v.  Farren  (1829),  6  Bing.  141. 

(o)  Kemble  v.  Farren,  ubi  sup. 

Ip)  See,  however,  the  remarks  of  Jessel,  M.  K.,  on  this  point  in 
Wallis  V.  Smith  (1882),  21  Ch.  D.  243,  at  p.  257. 

(§■)  The  Proteotor  Endowment  Loan  and  Annnitt/  Co.  v.  Grico 
(1880),  5  Q.  B.  D.  592;  Wallingford  v.  Mutual  Society  (1880),  5 
App.  Cas.  685;  Thompson  v.  Hudson  (1869),  L.  R..  4  H.  L.  1. 

(»")   Clydebank   Enr/iiwering    and    Shipbuilding    Co.    v.    Bon     Jose 
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(3)  On  the  other  hand,  where  the  payment  stipulated 
for  is  exactly  proportioned  to  the  particular  breach  (s), 
the  presumption  in  such  a  case  will  be  that  the  parties 
did  not  intend  the  payment  to  be  a  penalty  (t) ; 

Thus,  where  there  was  a  lease  of  coal  and  iron,  and  the 
lessees  had  the  liberty  of  placing  slag  from  their  blast- 
furnaces on  the  land  demised;  and  they  covenanted  to 
pay  to  the  lessor  £100  per  acre  for  all  land  not  restored 
to  its  original  agricultural  condition  at  a  particular  date, 
the  £100  per  acre  w'as  recoverable  in  full  as  liquidated 
damages  (m)  ; 

(4)  If  the  event  on  w'hich  the  money  is  to  become  pay- 
able is  one  as  regards  whioh  the  damage  resulting  to  the 
plaintiff  from  the  breach  is  difficult  of  assessment,  the 
specified  sum  will  be  treated  as  being  the  agreed  amount 
of  the  compensation  in  order  to  avoid  the  difficulty  (a;) . 
The  contract  must  be  taken  to  mean  that  the  sum  agreed' 
on  was  to  be  liquidated  damages,  and  not  a  penalty,  so 
as  to  avoid  the  necessity  for  actual  proof  of  loss  in  a  case 
where  such  proof  might  be  complex,  difficult,  and 
expensive  (y) ; 

(5)  Where  the  agreement  Sitipulates  for  the  performance 
of  several  acts,  and  one  and  the  same  sum  is  expressed  to 
be  payable  for  the  breach  of  any  of  the  stipulations,  that 
sum'  is,  in  general,  a  penalty,  at  any  rate  if  the  stipu- 
lations are  of  differing*  degrees  of  importance  (z).  But 
if  the  damage  is  the  same  in  kind  for  every  possible 
breach  and  is  incapable  of  being  precisely  ascertained, 
the  ^um  will  be  regarded  as  liquidated  damages  if  it  is  a 
fair  pre-estimate  of  the  probable  damage  and  not  un- 
conscionable (a).  The  Court  must  be  guided  by  all  the 
circumstances  in  arriving  at  the  true  intention  of  the 
parties.     Thus,  it  may  take  into  account  that  the  sum  in 


Jiamos  Yzquierdo  y  Castaneda,  1905,  A.  O.  6,  at  p.  17;  Webster  v. 
Bosanquet,  1912,  A.  O.  394. 

(«)  ElphinsUmey .  Monkland  Iron  and  Coal  Co.  (1886),  11  App.  Ca. 
332. 

(i)  Clydebank  Engineeriny  and  Shipbuilding  Co.  v.  Don  JoaS 
Mamos  Yzquierdo  y  Castaneda,  190S,  A.  O.  6. 

(«)  Elphinstone  v.  Monkland  Iron  and  Coal  Co.,  supra. 

(x)  Sainter  v.  Ferguson  (1849),  7  C.  B.  730. 

(y)  Wallis  V.  Smith   (1882),  21  Oh.  Div.  243. 

(z)  Kemble  v.  Farren  (1829),  6  Bing.  141;  Wallis  v.  Smith,  ubi 
mp.;  Willson  v.  Love,  1896,  1  Q.  B.  626. 

(a)  Durdop  Pneumatic  Tyre  Co.  v.  New  Garage  and  Motor  Co., 
1915,  A.  C.  79. 
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question  has  been  deposited  at  the  making  of  the  contract 
with  the  other  party  as  security,  this  being  a  circumstance 
significant  to  show  that  on  a  breach  the  money  was  to  be 
paid  in  full  (6).  On  the  other  hand,  though  the  fact  of 
the  deposit  forms  a  material  element  to  be  taken  into  con- 
sideration in  ascertaining  the  parties'  intention,  it  is  not 
conclusive  evidence  in  favour  of  liquidated  damages; 

(6)  The  question  in  every  case  is,  therefore,  the  real 
nature  of  the  transaction,  to  be  ascertained  by  reference 
to  all  the  circumstances,  and  no  great  reliance  can  be 
placed  upon  the  terms  used  by  the  parties.  The  mere 
use  of  the  terms  "penalty"  or  "liquidated  damages"  is 
not  conclusive  of  the  matter  (<?),  and  a  sum,  although 
called  a  "penalty,"  may,  be  "liquidated  damages"  (d); 
and  a  provision  for  "forfeiture"  of  the  sum'  in  question 
will  not  necessarily  stamp  it  as  a  penalty  (e).  In  every 
case  it  is  necessary  to  look  at  all  the  circumstances,  and' 
the  precise  language  used  in  the  contract  is  only  one  of  a 
number  of  circumstances,  and  not  a  conclusive  one,  though 
if  the  parties  have  described  the  sum  as  "penalty,"  the 
presumption  will  be  that  they  used  the  word  in  the  tech- 
nical sense,  more  especially  where  the  document  to  be 
construed  is  in  legal  form,  such  as  a  lease  prepared  by 
lawyers,  and  not  merely  a  commercial  document,  such  as 
a  contract  for  the  sale  of  good^  embodying  an  agreement 
between  business  men  (e) . 

^ 

A  clause  in  a  charter-party,  "  Penalty  for  breach  of  this 
agreement  proved'  damages  not  exceeding  estimated 
amount  of  freight,"  is  a  penal  clause  and  not  a  limitation 
of  liability;  and  the  actual  damages  can  "be  recovered 
though  they  exceed  the  amount  of  the  freight  (/) . 

Section  II. — Belief  from  Forfeitures. 

The  principle  which  governs  the   Court  in  relieving  Forfeitures 

against  forfeitures  is  that  the  Court  wiU  only  relieve  governed  by 

same  prin- 

(d)  Pye  V.  BriUsh  Automobile  Commercial  Syndicate,  1906,  1  Q.  B. 
423. 

(<j)  Kemble  v.  Farren  (1829),  6  Bing.  141. 
id)  Dieatal  v.  Stevenson,  1906,  2  K.  B.  345. 

(e)  Pye  v.  British  Automobile  Commercial  Syndicate,  1906,  1  Q.  B. 
425.      ' 

(/)  Wall  V.  RederiaJetiebolaget  Luggude,  1915,  3  K.  B.  66;  Watts, 
Watts  #  Co.,  Ltd.  V.  Mitmi  §  Co.,  Ltd.,  1917,  A.  0.  227. 
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ciplesas  against  a  forfeiture  where  the  Court  could  give  compensa- 

penalties,-      tion  for  the  forfeiture,  and  equity  in  general"  therefore 

in  general.       ^^^^  relieved  against  a,  foriBeiture  where  the  forfeiture  in 

reUef  iT  ^^^     substance  was  merely  security  for  payment  of  a  monetary 

given.  sum.     Thus,  the   forfeiture  which  arises  as  an  incident 

of  tenure  is  not,  as  a  rule,  the  subject  of  relief,  e.g.,  no 

equitable  relief  will  be  granted  a,gainst  the  forfeiture  of 

copyholds  by  reason  of  a  breach  of  the  custom  of  the 

manor,  unless,  indeed,  a  ground   for  the  intervention  of 

equity  be  found  in  the  fact  that  the  lord  of  the  manor 

has  covertly  encouraged  the  breach  with  a  view  to  taking 

advantage  of  the  fact  (g) .     On  the  other  hand,  even  in 

the  case  of  copyholds  relief  may  be  gi'anted  against  some 

forfeitures,  such  as  forfeiture  on  non-payment  of  rent  or 

fines,  for  here  the  forfeiture  is  treated  as  a  mere  security: 

for  payment,  and  is  relievable  if  the  arrears  with  interest 

be  paid  in  full. 

Relief  against  Qn  similar  principles,  forfeitures  under  express  limi- 
leases^for  °  tation  are,  in  general,  not  relievable.  A  common  illustra- 
nou-paymeut  tiou  is  the  forfeiture  which  arises  under  the  proviso  for 
of  rent.  re-entry  contained  in  a  lease.     Here,  as  a  rule,  no  relief 

was  obtainable,  and  the  legal  forfeiture  took  effect.  But' 
here,  again,  if  the  forfeiture  arose  by  reason  of  non-pay- 
ment of  rent,  equity  granted  relief.  There  are  also  certain 
authorities  lending  colour  to  the  view  that  equity  would 
regard  as  susceptible  of  compensation  certain  other 
breaches  of  covenant,  but  the  better  view  seems  to  be  that 
equity  only  gave  relief  against  forfeiture  consequent  on 
non-payment  of  rent  (h).  In  any  case,  the  matter  is  not, 
of-  'great  practical  importance,  having  regard  to  the. 
statutory  provisions  now  to  be  considered. 

It  has  been  said  that  the  Courts  of  Equity,  at  any  rate, 
intervened  to  prevent  forfeiture  on  non-payment  of  rent. 
By  the  Common  Law  Procedure  Act,  1852  (i),  it  was 
provided  that,  even  in  equity  (where  formerly  relief  could 
be  obtained  at  any  time),  no  relief  should  be  given  unless 
the  relief  were  applied  for  within  six  months  after  judg- 
es) Peachy  v.  DuJce  of  Somerset  (1714),  1  Stra.  447. 
(/()  Hill  V.  Barclay  (1810),  18  Ves.  Jun.  56;  Sarro-w  v.  Isaacs, 
1891,  1  Q.  B.  417. 

(i)  15   &   16   Vict.    c.    76.,   3.    210;    substantially   re-enacting    the 
4  Geo.  II.  c.  28,  s.  2. 
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ment  executed  in  an  ejectment  action,  and  only  on  pay- 
ment of  rent  and  costs.  Further,  the  equitable  relief 
operated  by  way  of  compelling'  the  lessor  to  grant  a  new 
lease,  but  now,  under  the  Common  Law  Procedure  Acts, 
1852  and  1860,  on  relief  being  igiven  the  lessee  continues 
to  hold  under  the  old  lease,  Svithout  any  new  lease  being 
granted.  It  has  been  held  that  the  relief  which  can  be 
granted  under  the  Conveyancing  Act,  1881,  to  be  men- 
tioned later,  against  breach  of  other  covenants,  has  a 
similar  effect,  and  operates  as  a  continuance  of  the  old 
lease,  so  that  where  a  lessee  obtains  relief  against  breach 
of  his  repairing  covenants  he  is  placed  in  the  same  position 
as  if  no  forfeiture  had  ever  taken  place,  and  is  entitled  to 
assert  his  right  as  sub-lessor  against  his  sub-lessee,  even 
in  respect  of  claims  {e.g.,  to  rent)  arising  while  the 
forfeiture  was  yet  in  force  (fc) . 

Since  the  Judicature  Acts,  it  is  of  merely  historical 
interest  to  note  that  the  Common  Law  Procedure  Act, 
1860,  conferred  similar  powers  of  relief  against  forfeiture 
for  non-payment  of  rent  on  the  Courts  of  C'ommton  Law, 
but  the  provisions  of  the  Act  of  1852,  defining  the  terms 
on  which  such  relief  can  be  granted,  are  still  in  full  force 
as  regulating  the  practice,  even  since  the  Judicature  Acts, 
at  any  rate,  where,  as  will  almost  always  be  the  case,  the 
forfeiture  has  been  enforced  in  an  ejectment  action.  In 
the  somewhat  unusual  event  of  the  lessor  being  able  to 
re-enter  without  legal  proceedings,  the  jurisdiction  to  give 
relief  is  still  independent  of  the  Act,  and  the  statute  does 
not  prevent  relief  from  being  given  after  the  lapse  of 
more  than  six  months,  though  probably  by  analogy  with 
the  statute  the  Court  would',  even  in  such  cases,  limit  its 
intervention  to  the  period  mentioned  in  the  Act  (I).  Even 
in  cases  where  the  lessor  has  resumted  possession  without 
ejectment  proceedings,  however,  the  Common  Law  Pro- 
cedure Act  applies  so  as  to  enable  the  relief  granted  to 
operate  by  wlay  of  continuance  of  the  lease,  and  renders 
unnecessary  the  grant  of  a  new  lease  (l) . 

The  case  of  relief  from  forfeiture  of  leases,  other  than  Relief  against 
forfeiture  for  non-payment  of  rent,  is  now  dealt  with  by  forfeiture  of 

leases  in 
general. 
(k)  Beiiflii  V.  Tlivam,  1909,  2  K.  B.  902. 
(J)  Ilowarcl  V.   FfiiwJinioe,  1895,  2  Ch.  581. 


348 


.THE  PRINCIPLES  OF  EQUITY. 


the  Conveyancing  Act,  1881  (m).  Under  that  isection, 
a  right  of  re-entry  or  forfeiture  under  any  proviso  or 
stipulation  in  a  lease  is  not  enforceable  by  action  or 
other^se  until  the  lessor  serves  on  the  lessee  a  notice 
specifying  the  particular  breaxjh  of  covenant  complained 
of,  and  if  the  breach  is  capable  of  remedy,  requiring  the 
lessee  to  remedy  it,  and,  in  any  case,  requiring  the  lessee 
to  make  compensation  in  money  for  the  breach,  and  the 
lessee  fails  within  a  reasonable  time  to  comply  with  this 
notice. 


How  applica- 
tion for  relief 
is  made. 


Further,  when  the  lessor  is  proceeding  by  action  or 
otherwise  to  enforce  such  a  right  of  re-entry  or  forfeiture, 
the  lessee  may  apply  to  the  Court  for  relief,  either  bring- 
ing an  action  for  the  purpose,  or  setting  up  the  claim  to 
relief  in  the  lessor's  action  of  ejectment.  The  Court  may 
thereupon  grant  or  refuse  relief,  as  the  Court,  having 
regard  to  all  the  circumstances,  may  think  fit,  and  if  it 
gfants  relief  may  grant  it  on  such  terms  and  conditions 
as  it  thinks  fit. 


CafiCB  where 
no  relief  is 
possible. 


The  section  does  not,  however,  apply  to  covenants  and 
conditions  against  the  assigning,  underletting,  parting 
with  the  possession,  or  disposing  iof  the  land  leased  (n), 
or  to  a  condition  for  forfeiture  on  the  bankruptcy  of  the 
lessee,  or  the  taking  in  execution  of  the  lessee's  interest, 
or,  in  the  case  of  a  mining  lease,  to  a  covenant  or  con- 
dition for  allowing  the  lessor  to  have  access  to  or  inspect 
books,  accounts,  records,  weighing  machines,  or  other 
things,  or  to  enter  the  mine  or  inspect  the  workings 
thereof,  nor  does  the  section  affect  the  law  relating  to 
forfeiture  or  relief  for  non-payment  of  rent. 


By  the  Conveyancing  Act,  1892  (o),  however,  s.  14  of 
the  Conveyancing  Act,  1881,  is  to  apply  to  forfeiture 
on  bankruptcy  of  the  lessee  or  seizure  of  his  interest  in 
execution,  provided  the  lease  is  sold  within  the  year.  But 
even  then  the  Conveyancing  Act,  1881,  will  not  apply, 
and  relief  will  be  impossible  for  this  class  of  forfeiture  if 
the  lease  is  agricultural,  or  of  mines  or  minerals,  or  a 


(m)  U  &  45  Vict.  u.  41,  s.  14. 

(k)  S«e  hereon  Barrow  v.  Isaacs,  1891,  1  Q.  B.  430. 

(o)  55  &  56  Vict.  o.  13,  s.  2. 
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public-hoiise,  or  furnished  dwelling'-house,  or  generally 
of  property  in  which  the  personal  qualifications  of  the 
tenant  are  important  for  the  preservation  of  the  value  or 
character  of  the  property,  or  on  the  ground  of  neighbour- 
hood to  the  lessor  or  to  any  person  holding  under  him . 

The  sale  contempilated  by  this  section  is  one  where 
either  completion  has  taken  place  or  there  is  a  binding 
contract  of  sale  entered  into  (p) . 

It  was  held  that  the  Conveyancing  Act,  1881,  con-  Relief  to 
ferred  no  power  on  the  Court  to  grant  relief  as  between  sub-lessees, 
the  gtound  landlord  and  the  sub-lessee  (q),  but  the  Con- 
veyancing Act,  1892,  enabled  relief  to  be  given  to  the 
sub-lessee  as  against  a  superior  landlord  forfeiting  the 
head  lease.  Indeed,  the  Court  has  larger  powers  in  fa,vour 
of  the  sub-lessee  than  in  favour  of  the  lessee  himself,  for 
the  sub-lessee  may  be  granted  relief  even  in  the  cases 
where,  as  already  mentioned,  relief  to  the  lessee  would 
be  impossible  (r) .  Thus,  relief  may  be  granted  to  an 
underlessee,  even  against  breach  of  the  covenant  not  to 
assign  or  underlet  (r),  but  jurisdiction  to  relieve  the  sub- 
lessee against  forfeiture  for  such  a  breach  of  covenant 
will  only  be  exercised  with  caution  and  sparingly,  and 
will  not  be  asserted  in  favour  of  a  sub-lessee  who  took 
his  sub-lease  with  notice,  actual  or  constructive  (as  by 
failure  to  investigate  sub-lessor's  title),  that  the  undter- 
lease  was  made  in  breach  of  covenant  (s) . 

Lease  and  sub-lease  in  these  statutory  provisions  in- 
clude agreements  for  lease  and  sub -lease  respectively  (t). 

The  notice  which  s.  14  of  the  Conveyancing  Act,  1881,  Nature  of 
makes  a  condition  precedent  to  re-entry  is  a  notice  which  "otioe 
gives  the  recipient  full  notice  of  that  which  he  is  required  teforr 
to  do  (m),  calling  his  attention  to  the  particular  things  of  forfeiture  of 

(p)  Se  Castle  (1906),  94  L.  T.  396. 

(?)  Surt  V.  0rai/,  1891,  2  Q.  B.  98. 

(r)  Imray  v.  Oakshette,  1897,  2  Q.  B.  218;  Grai/  v.  Bomall, 
1904, 1  K.  B.  607. 

(»)  Imray  v.  OaJcshette,  1897,  2  Q.  B.  218;  Matthews  v.  Small- 
wood,  1910,  1  Ch.  777.  See,  however,  Hurd  v.  Whaley,  1918,  1 
K.  B.  448. 

(t)  Conveyancing  Act,  1892,  a.  5. 

(m)  Ponton  Y.  Burnett,  1898,  1  Q.  B.  276. 
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which  the  landlord  complains,  and  so  giving  the  tenant 
an  opportunity  to  remedy  them  (x) .  The  question  of  the 
sufficieilcy  of  the  notice  must  therefore  be  one  of  degree 
in  each  case  (y).  While  a  mere  general  notice  that,  e.g., 
the  covenant  to  repair  has  been  broken,  is  not  enough, 
it  is  not  necessary  that  the  notice  should  state  the  exact 
number  of  slates  needing  to  be  replaced  on  the  roof.  It 
suffices  that  the  notice  should  state  in  general  terms  that 
the  covenant  has  been  broken  by  failure  to  keep  the  roof 
in  good  order  (2) . 

The  compensation  which  the  lessee  could  be  required  to 
pay  under  s.  14  of  the  Conveyancing  Act,  1881,  was  such 
sum  as  the  lessor  could  have  recovered  in  an  action  for 
damages  and  did  not  include  the  costs  incurred  by  the 
lessor  in  employing  solicitors  and  surveyors  (a),  though 
the  Court  might  make  payment  thereof  a  condition  of 
relief.  S.  2  of  the  Conveyancing  Act,  1892,  enables  the 
lessor  in  such  cases  to  recover  as  a  debt  the  reasonable 
costs  and  expenses  incurred!  by  the  lessor  in  the  employ- 
ment of  a  solicitor  or  surveyor  in  relation  to  the  breach 
where  the  breach  is  waived  in  writing  by  the  lessor  at 
the  lessee's  request  or  relieved  against  by  the  Court.  But 
the  Court  of  Appeal  has  expressed  the  opinion  that  a 
lassee  who  avoids  forfeiture  by  complying  with  the  lessor's 
notice  is  not  relieved  within  the  meaning  of  this  sec- 
tion (ft).  And  the  section  has  no  application  as  between 
the  superior  lessor  and  a  sub-lessee  (&). 


Effect  if 
reUef  is 
granted  upon 
conditions. 


Court's 
discretion  as 
to  granting 
relief. 


If  relief  is  ordered  upon  conditions,  there  is  no  power 
to  compel  the  lessee  to  take  advantage  of  the  order  and 
fuliil  the  conditions.  He  may  abandon  his  claim  to 
relief  even  after  performing  a  part  of  the  conditions 
imposed  (c) . 

In  general,  an  applicant  for  relief  should  (1)  as  far  as 
possible  remedy  the  breach  or  pay,  compensation;   (2)  if 

(x)  Re  Serle,  1898,  1  Ch.  652;  Fletcher  v.  Nokes,  1897,  1  Ch.  271. 
(tJ^  Fox  V.  Jolly,  1916,  1  A.  C.  1. 
(z)  Ibid. 

(a)  Skinners'  Company  v.  Knight,  1891,  2  Q.  B.  545. 

(b)  Nind  v.  Nineteenth  Century  Building  Society,  1894,  2  Q.  B. 
226. 

(o)  Talbot  V.  BUndell,  1908,  2  K.  B.  114. 
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the  breach  is  of  a  negative  covenant,  undertake  to  observe 
it  in  future,  or,  at  least,  not  avow  his  intention  of  con- 
tinuing to  break  it;  (3)  if  the  breach  amounts  to  waste, 
undertake  to  make  good  the  waste,  if  possible;  and 
(4)  if  the  breach,  though  not  falling  under  head  (2)  or  (3), 
is  one  in  respect  of  which  more  than  nominal  damages 
might  be  recovered  by  action  on  the  covenant,  undertake 
not  to  repeat  the  breach  (d) . 

But  these  rules  are  not  rigid,  and  in  many  cases  any  or 
all  of  them  will  be  disregarded.  They  are  useful  maxims 
for  general  application,  but  do  not  fetter  the  wide  dis- 
cretion given  to  the  Court,  as  to  which  the  Ctourt  reserves 
a  free  hand  (e). 

(d)  Rose  V.  Spicer,  1911,  2  K.  B.  234. 

(e)  Ill/man  v.  Sose,  1912,  A.  C.  623. 
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MARRIED  WOMEN. 


At  common 
law  wife's 
personality 
merged  in 
husband's, 
and  sbe  could 
hold  no  pro- 
perty apart 
from  him. 
Eights  of 
husband  at 
common  law: 


{A}  The  husband's  rights  at  common  law. 

At  common  law  the  existence  of  the  wife  as  a  legal  person 
separate  and  distinct  from  her  husband  was  not  recog- 
nised. Her  personality  was  considered  as  merged  in  that 
of  her  husband,  and  she  could,  therefore,  neither  acquire 
nor  hold  property  independently  of  him  during  the 
coverture  (a) .  The  effect  of  the  marriage  wa^  to  give  the 
husband  the  following  rights  in  his  wife's  property, 
whether  it  belonged  to  her  at  the  date  of  the  marriage  or 
came  to  her  subsequently  during  the  coVerture: — 


(1)  In  wife's 
realty , 


As  regards  the  wife's  real  estate,  he  was  entitled  to 
receive  the  rents  and  profits  during  the  coverture,  and 
usually  also  to  an  estate  by,  the  curtesy  for  the  rest  of  his 
life  if  he  survived  her-,  and  her  estate  was  an  estate  of 
inheritance. 


(2)  in  wife's 
chattels 
personal  in 
possession ; 


As  regards  her  chattels  personal  in  possession,  marriage 
operated  as  an  absolute  gift  of  these  to  her  husband,  and, 
even  if  he  died  in  her  lifetime,  they  formed  part  of  his 
estate,  and  did  not  go  back  to  her  by  survivorship. 


(3)  in  wife's 
choses  in 
action ; 


As  regards  her  choses  in  action,  these  passed  to  him 
absolutely  if  he  reduced  them  into  possession  during  the 
coverture,  but,  if  he  died  in  her  lifetime  without  having 
reduced  them  into  possession,  she  was  entitled  to  them  by 
survivorship.  If  he  survived  her,  he  could  recover  them 
on  taking  out  administration  to  the  wife,  but,  if  he  died 
without  doing  so,  her  representative,  and  not  his,  was  the 
proper  person  to  sue  for  them  (fe). 


(a)  Murray  v.  Barlee  (1834),  3  My.  &  K.  at  p.  220. 
(6)  Fleet  v.  Perrin  (1869),  L.  R.  4  Q.  B.  500. 
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Finally,  as  regards  her  chattels  real,  i.e.,  her  leaseholds,  (4)  in  wife's 
the  husband  had  full  power  to  alienate  them  inter  vivos  chattels  real, 
for  the  whole  term  of  the  lease,  even  if  the  lease  was 
reversionary  (c),  provided  only  the  reversion  was  capable 
of  falling  into  possession  during  the  coverture  (d) ;  and, 
if  he  survived  her,  he  took  them'  absolutely  jure  mariti 
without  the  necessity  of  taking  out  administration  (e). 
But,  if  he  died  before  his  wife  without  having  alienated 
them,  she  took  them  by  survivorship,  and  they  would  not 
pass  under  his  will;  or  if  he  had  made  a  partial  aliena- 
tion of  them  in  his  lifetime,  the  residue  of  the  leaseholds 
sumved  to  her. 

The  husband  acquired  these  extensive  interests  in  the  Interference 
property  of  his  wife  in  consideration  of  the  obligation  °^  equity, 
which  upon  the  marriage  he  contracted  of  maintaining 
her;  but  the  law  gave  the  wife  no  adequate  remedy  in  casie 
of  his  neglecting'  that  obligation,  and  it  was  chiefly  for 
that  reason  that  equity  departed   from  the  rules  of  the 
common  law  in  giving  her  an  "equity  to  a  settlement" 
in   certain    cases,  and  in  allowing  her  to  hold  property 
as  her  "separate  estate"  under  certain  conditions.     So  and  of  the 
beneficial  was  the  equitable  doctrine  of  the  separate  estate  legislature. 
found  to  be  that  it  at  length  received  legislative  sanction 
in   the   Married    Women's    Property    Acts,    1870    and 
1874  (/),  and,  though  those  Acts  have  been  repealed,  their 
policy  has  been  adopted   and   extended   by  the  Married 
Women's  Property  Acts,   1882,   1884,   1893,   1907  and 
1908  ig). 

(B)  What  property  is  the  iwife's  separate  estate. 

Before  the  passing  of  the  Married  Women's  Property  How  separate 
Acts,  separate  estate  might  have  been  created  in  various  estate  was 
ways,  the  two  most  important  of  which  were  an  ante-  "qultt*^'^ 
nuptial  agreement  with    her  intended    husband  aaid  an 
express  limitation  by  deed  or  'will  to  her  for  her  separate 
use,  whether  before  or  after  coverture.    It  was  at  one  time  interposition 

(c)  He  Bellamy,  Elder  v.  Pearson  (1883),  25  Ch.  D.  620. 
{d)  Duberley  v.  Day  (1852),  16  Beav.  33. 
(e)  Re  Bellamy,  swp^-a. 
if)  33  &  34  Vict.  c.  93 ;  37  &  38  Vict.  c.  50. 

(?)  45  &  4«  Vict.  0.  75;  47  &  48  Vict.  c.  14;  56  &  57  Vict.  c.  63; 
7  Bdw.  VII.  c.  18;  8  Edw.  VII.  c.  7. 

S.  23 
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of  trustees 
not  necessary. 


What  words 
sufficient  to 
create  sepa- 
rate property 
in  equity. 


supposed  that,  in  order  to  create  separate  property,  it  was 
necessary  that  the  property  should'  be  given  to  trustees; 
but  it  was  af terwaridte  established  that  the  intervention  of 
trustees  was  not  indispensable,  and  that  wherever  real  or 
personal  property  was  given  or  dtevised  to  or  settled  upon 
a  married  woman,  either  before  or  after  marriage,  for  her 
separate  use  without  the  intervention  of  trustees,  the  in- 
tention of  the  parties  should  be  effectuated  in  equity,  and 
the  wife's  interest  protected  against  the  rights  and  claims 
of  the  husband  and  of  his  creditors  also,  the  husband, 
who  took  the  legal  estate,  being  treated  as  a  trustee  for 
her  (h) .  No  particular  form  of  words  was  necessary  in 
order  to  create  the  separate  use,  so  that  a  gift  to  the 
wife  "for  her  own  use  and'  at  her  own  disposal"  (i),  or 
"for  her  own  use,  independent  of  her  husband"  (fc),  or 
"so  that  she  shall  receive  and  enjoy  the  issues  and 
profits"  (?),  would  suffice.  On  the  other  hand,  no  sepa- 
rate use  was  created  where  there  was  a  mere  direction  "  to 
pay  to  a  married  woman  or  her  assigns  "  (w),  or  where 
there  was  a  gift  "to  her  own  use  and  benefit "  (»),  or 
"for  her  own  absolute  use  and  benefit "  (o),  or  where  pay- 
ment was  directed  to  be  made  "  into  her  own  proper  hands, 
to  and  for  her  own  use  and  benefit"  {p);  for  none  of 
these  expressions  excluded  the  common  law  rights  of  the 
husband. 


What 
property  is 
separate 
property  by 
virtue  of 
statatory 
enactment. 


After  this  brief  statement  of  what  is  equitable  separate 
property,  it  is  necessary  to  consider  the  legislative  enact- 
ments by  which  a  married  woman  has  been  allowed  to 
hold  separate  property.  It  should  be  borne  in  mind  that, 
whereas  in  the  case  of  equitable  separate  property,  the 
married  woman  had  no  legal  interest  in  the  property,  the 
legal    estate    being  Vested  either  in  trustees'  or   in    her 


(,h)  Parker  v.   Brooke   (1804),  9   Ves.   583;    Newlanda  v.  Painter 
(183!9),  4  My.  &  Or.  408;  Wassell  v.  Leggatt,  1896,  1  Ch.  554. 

(«)  Prichard  v.  Ames  (1823),  T.  &  E.  222;  BUnd  v.  Dawes  (1881), 
17  Ch.  p.  794. 

(k)  Wagstaf  v.  Smith  (1804),  9  Ves.  520. 

(0  Tyrrell  v.  Hope  (1743),  2  Atk.  558,  at  p.  561. 
,S^1  -0«^««  V.  Berisford  (1670),  1  Ch.  Cfe.  194;  Lumh  v.  Milnei 
(1800),  5  Ves.  517. 

(«)  Kensington  v.  Bollond  (1834),  2  My.  &  K.  184. 

(o)  Ryoroft  f.   Christy   (1840),  8  Beav.  238. 

(p)  Tyler  v.  Lake  (1831),  2  Ruas.  &  My.  183. 
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husband,  in  the  case  of  statutory  separate  property  she 
may  haVe  the  legal  interest  just  as  if  she  were  unmarried'. 

Under  the  Matrimonial  Causes  Acts,  1857  and  1858  (q),  (i)  Under  a 
a  wife  who  is  deserted  by  her  husband  may  obtain  an  protection 
order  protecting  any  money  or  property  she  may  acquire  thf  Mab-l^'' 
by  her  own  lawful  indlistry  and  property  which  she  may  monial  Causes 
become  possessed   of   after  such   desertion   against   her  -*■"*'*• 
husband  or  his  creditors,  or  any  person  claiming  under 
him,  and  such  earnings  and  property  will  belong  to  the 
wife  as  if  she  were  a  femie  sole,  so  that  a  restretint  on 
anticipation  attached  to  property  acquired  during  the 
desertion  is  ineffectual  (r) .     But  the  order  does  not  affect 
property  acquired  before  the  desertion,  so  that  a  restraint 
on  anticipation  attached  to  such  property  is  not  avoided 
by  the  protection  order  (s) .     The  Acts  provide  that  the 
wife  is,  during  the  continuance  of  the  protection  order,  to 
be  in  the  same  position  wdth  regard'  to  property  and  con- 
tracts, dnd  suing  and  being  sued,  as  if  she  had  obtained  a 
judicial  separation. 

By  the  Matrimonial  Clauses  Act,,  1857  (t),  a.  wife  who  ^2)  Under  a 
is  judicially  separated  from  her  husband  is,  from  the  date  judicial 
of  the  sentence,  and'  whilst  the  separation  continues,  to  be  separation- 
considered  as  a  femie  sole  "with  respect  to  property  of  every 
description  which  she  may  acquire,  or  which  may  come  to 
or  devolve  upon  her,  and  on  her  decease  intestate  such 
property  will  devolve  as  if  the  husband  were  dead.  If  she 
again  cohabits  with  her  husband,  such  properfy  will  be 
her  separate  property,  subject,  however,  to  any  agreement 
in  "writing  made  between  herseK  and  her  husband  whilst 
separate.  But  the  section  does  not  apply  to  property  to 
which  she  w^as  entitled  in  possession  at  the  date  of  the 
decree  (m).  Further,  by  the  same  Act  (a;),  the  wife  is 
during  the  judicial  separation  considered  as  a  feme  sole 
for  the  purposes  of  contract  and  wnrongs  and  injuries,  and 
for  suing  and  being  sued  in  any  civil  proceedings,  and  her 

(?)  20  &  21  Vict.  0.  85,  s.  21;  21  &  22  Vict.  c.  108,  s.  8. 

(r)  Cooke  V.  Fuller  (1858),  26  Beav.  99. 

(s)  Sill  V.  Cooper,  1893,  2  Q.  B.  85. 

(0  20  &  21  Viofc.  o.  85,  s.  25. 

(«)  Waite  f.  MorUnd  (1888),  38  Ch.  D.  135. 

Ci^  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  26. 

33  (2) 
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husband-  is  not  liable  for  her  contracts  or  wrongful  acts, 
except  that,  if  he  fails  to  pay  any  alimony  ordered  to  be 
paid,  ho  is  liable  for  necessiaries  supplied  to  her  use.  ^  The 
decree  does  not,  however,  free  Tiim  from  any  liability  to 
which  he  was  subject  at  the  date  of  the  decree  in  respect 
of  her  contracts  (?/),  though  it  does  free  him  from  such 
liability  in  respect  of  her  torts,  unless  judgment  has 
already  been  signed  against  him  (2) . 

(3)  Under  a  By  the  Summary  Jurisdiction  (Married  Women)  Act, 
order*'""        1^^^  (^)'  ^*  ^®  provided  that  a  separation  order  made  under 

that  Act  shall  have  the  effect  in  all  respects  of  a  decree 
of  judicial  separation  on  the  ground  of  cruelty;  and  a 
separation  order  madle  under  the  Licensing  Act,  1902  (&), 
has  the  same  effect. 

(4)  Under  the  By  the  Married  Women's  Property  Act,  1870(c), 
Married  which  came  into  force  on  the  9th  day  of  August,  1870, 
Prop«it/-A.ot,  ^*'  "^^^  enacted  as  follows:  — 

1870. 

By  s.  1,  that  the  wages  and  earnings  of  any  married 
woman  acquired  or  gained  by  her  after  the  passing  of 
the  Act  in  any  employment,  occupation,  or  trade  in  which 
she  is  engaged,  or  w'hich  she  carries  on  separately  from 
her  husband,  and  also  any  money,  or  property  so  acquired 
by  her  through  the  exercise  of  any,  literary,  artistic,  or 
scientific  skill,  and  all  investmentsi  of  such  wages,  earn- 
ings, money,  or  property,  shall  be  her  separate  property^ 

By  s.  7,  that  where  any  woman  married  after  the 
pasising  of  the  Act  shall  bedome  entitled  to  any  personal 
property  as  next  of  kin  of  an  intestate,  whatever  its  value 
may  be  (d),  or  to  any  sum'  of  money  not  exceeding  £200 
under  any  deed  or  will,  such  property  shall  belong  to  her 
as  her  separate  property; 


(2/)  Jie  TVingfield  mid  Blew-,  1904,  2  Ch.  665. 

(z)   Cumod,  V.  Zeslie,  1909,  1  K.  B.  880. 

(o)  58  &  59  Vict.  0.  39,  repealing  and  replacing  b.  4  of  the  Matri- 
monial Causes  Act,  1878  (41  Viot.  c.  19),  and  the  Married  Women's 
(Maintenance  in  case  of  Desertion)  Act,  1886  (49  &  50  Vict.  e.  52). 

(6)  2  Edw.  VII.  c.  28,  9.  5. 

(c)  33  &  34  Vict.  c.  93. 

(<?)  Me  Voss,  Kin^  v.  Voss  (1880),  13  Ch.  D.  504. 
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And  bys.  8,  that  where  artij  freehold,  copyhold,  or  ous- 
tomaryhold  property  shall  descend  upon  any  womaai 
married  after  the  passing  of  the  Act  as  heiress  of  an 
intestate,  the  rents  and  profits  of  such  property  shall  be 
her  separate  property.  But  this  enactment  does  not  make 
the  fee  simple  her  separate  property  (e),  or  enable  her  to 
dispose  of  the  fee  simple  without  a  deed  aoknowledgied  (/) . 

The  Act  of  1870  was  repealed  by  the  Married  Women's  (5)  Under  the 
Property  Act,  1882  {g),  which  came    into   force  on  the  Married 
1st  diiy  of  January,  1883;  but  any  rights  acquired  under  ^o^tl^j^ot 
it  were  not  affected  by  the  repeal.     The  Act  of  1882  is  i882;  ' 

far  more  extensive  than  the  earlier  Act.     It  enacts,  by  (a)  Where  she 
s.  2,  that  every  woman  who  marries  after  the  commence-  marries  after 
ment  of  the  Act  shall  be  entitled  to  have  and  to  hold  and  ^*^^  • 
to  dispose  of  as  her  separate  property  all  real  and  personal 
property  which  shall  belong  to  her  at  the  time  of  marriage, 
or  shall  be  acquired  by  or  devolve  upon  her  after  marriage, 
induding    any    wages,    earnings,    money   and    property 
gained  or  acquired  by  her  in  any  employment,  trade,  or 
occupation,  in  which  she  is  engaged,  or  which  she  carries 
on  separately  from  her  husband,  or  by  the  exercise  of  any 
literary,  artistic,  or    scientific    skill;    and,  by,  s.  5,  that  (b)  Where  she 
every  woman  married  before  the  comlnencement  of  the  ^*®  ™^^t^ 
Act  shall  be  entitled  to  have  and  to  hold  and  to  dispose 
of,  as  her  separate  property,  all  real  and  personal  property, 
her    title    to  which,  whether  vested    or  contingent,  and 
whether  in  possession,  reversion,  or  remainder,  shall  accrue 
after  the  commencement  of  the  Act,  including  any  wages, 
earnings,  money  and  property  so  gained  or  acquired  by 
her  as  aforesaid'-    On  this  enactment  it  ha^  been  held  that 
a  remainder,  whether  vested'  or  contingent,  to  which  a 
woman  married  before  1883  was  entitled  before  1883,  is 
not  her  separate  property,  although  it  falls  into  possession 
after  the  commencement  of  the  Act  (h),  but  that  a  mere 
•spes  sucoessionis  is  not   a    "title   accrued"   within  the 
meaning  of  the  section  (*) . 

The,  Act  of  1882  further  provides,  by  ss.  6 — 9,  that  Deposits, 
all  deposits  in  any  post-office  or  other  savings-bank,  or  annuities, 

(e)  J?e  Bacon,,  Too-vey  v.  Toovey,  1907,  1  Oh.  475,  at  p.  481. 

(/)  Johnson  v.  Johnson  (1887),  35  Ch.  D.  345. 

(g)  45  &  46  Vict.  0.  75. 

(h)  Reid  V.  Reid  (1886),  31  Ch.  D.  402. 

(t)  Re  Parsons,  StocUey  v.  Parsons  (1890),  45  Ch.  D.  51. 
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Bhares,  stock,   in  any  other  bank,  all  annuities,  all  shares,  stock,  deben-' 

&o.,  standing  tures,  &c.   which  on   or   after  the   1st  day   of   January, 

inwife'sname  jggg  ^^  standing:  in  the  sole  name  of  a  married  woman, 

he^separate"  or  in  her  name  jointly  ^th  any  person  other  thau  her 

property.         husband,  are  to  be  deemed,  until  the  contrary  is  shown, 

to  be  her  separate  property;   and!  the  liability,  if  any, 

attaching  thereto  is  to  be  incident  to  the  married  woman's 

separate  estate  only;   but  no  corporation  is,  merely  by 

reason  of  the  Act,  required)  or  authorised  to  admit  any 

married  woman  as  a  holder  of  any  of  its  stock  or  shares 

to  which  a  liability  is  incidbnt,  contrary  to  its  regulations. 

But,  by  s.  10,  any  of  the  aforesaid'  investments  which 

have  been  made  with  the  husband's  money  without  his 

consent  are  to  remain  the  husband's  property,  and  if  made 

in  fraud  of  the  husband's  creditors  are  void  as  against 

his  creditors. 

Act  does  not  The  generality  of  these  provisions  of  the  Act  of  1.882 
interfere  with  is  considerably  modified  by  s.  19,  which  provides  that 
settlements,  noj-j^i^g  in  the  Act  contained  shall  interfere  with  or  affect 
any  settlement  or  agreement  for  a  setdemient  made  or  to 
be  made,  whether  before  or  after  marriage,  respecting  the 
property  of  any  married  woman.  The  effect  of  this  pro- 
vision is  that  all  property  which  would  have  been  caught 
by  a  settlement  before  the  Act  cam©  into  force  is  still  to 
be  so  caught,  and  the  rights  of  persons  taking  under  the 
settlement  are  not  to  be  in  any  ^ay,  affected',  except  that 
any  interest  which  the  married  woman  takes  in  the  settled 
property  will  be  her  separate  property,  although  not  given 
expressly  to  her  separate  use  (/).  Consequently,  where  a 
settlement  made  before  1883  contained  a  covenant  by  the 
husband  and  wife  to  settle  her  after-acquired  property, 
except  property  settled  to  her  separate  use,  it  was  held  that 
property  coming  to  her  after  the  Act  must  be  settled  (fc) . 
And  it  was  even  held  in  Hancock  v.  Hancock  (l),  that  such 
property  was  caught  by  the  covenant  although  the  wife 
TreZr-"'         '''^  ^°  V^^J  ^o  it,  and  in  Stevens  v.  Trevor-Garrick  (;m) 

Garriok.  

0)  Re  Onslow  (1888),  39  CSh.  D.  622,  at  p.  625;  Re  Lumleff,  1896, 
2  Oh.  690. 

(A)  Re  Stonor  (1883),  24  Ch.  B.  195;  Re  Whitaker  (1887),  34 
Ch.  D.  227. 

(0  (1888),  38  Oa..  D.  78. 

(ot)  1893,  2  Ch.  307;  followed  in  SuokUmd  v.  Buokland,  1900, 
2  Ch.  534. 
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that,  where  on  the  marriage,  after  the  Act,  of  a  female 
infant  entitled'  to  personalty  not  given  to  her  expressl;}' 
for  her  separate  use,  a  settlement  was  madb  of  such  pro- 
perty, and  the  hushand,  heing  of  full  age,  joined  in  the 
settlement,  the  wife  could'  not,  on  attaining  majority,  claim 
hack  the  property,  since,  if  the  Act  had  not  been  passed. 
the  property  would  not  have  been  her  separate  property 
at  all,  ^d  nothing  in  the  Act  is  to  interfere  with  any 
settlement.  But  these  two  cases  are  no  longer  law  owing  Married 
to  e.2  of  the  Married  Women's  Property  Act,  1907  (o),  Women's 
which  provides  that,  notwithstanding  s.  19  of  the  Act  of  I'^operty  Act, 
1882,  a  settlement  or  agreement  for  a  settlement  made 
after  1907  by  the  husband  or  intended  husband,  whether 
before  or  after  marriage,  respecting  th©  property  of  any 
woman  he  may  marry  or  haVe  married,  shall  not  be  valid 
unless  it  is  executed  by  her  if  she  is  of  full  age,  or  con- 
firmed by  her  after  she  attains  full  age.  But  if  she  dies 
an  infant  any  covenant  or  disposition  by  her  husband 
contained  in  the  settlement  or  agreement  will  bind  or 
pass  any  interest  in  any  property  of  hers  to  which  he  may 
become  entitled  on  her  death,  and  which  he  could  have 
bound  or  disposed  of  if  this  Act  had  not  been  passed; 
and  nothing  in  the  section  is  to  render  invalid  any  settle- 
ment or  agreement  for  a  eettlemfent  made  under  the 
Infant  Settlements  Act,  1855  (p). 

(0)  The  wife's  power  of  •disposing  of  separate  property. 

Once  equity  allowed  a  married  woman  to  hold  property  A  married 

to  her  separate  use,  she  held  it  with  all  the  incidents  of  ^°^^^  » 
■      IT  1         •!         oT  •  i>'j/\      p        power  01 

property,  including  the  right  oi  disposing  oi  it  {q) ;  for,  disposing  of 

according  to   the   decision   in   Peacock  V.    Monk{r),   a  separate 

married  woman,  acting  in  respect  of  her  separate  property,  ^*'^^' 

acts  as  if  she  were  a  feme  sole.     Therefore,  all  personal  (^^  m  equity; 

property  settled  upon  her  for  her  separate  use  may  be 

alienated  by  her  without  her  husband's  consent,  and  either 

by  act  inter  'vivos  or  by,  her  will,  and  whether  the  interest 

is  in  reversion  or  is  in  possession  (s) ;    and,  as  regards 

(o)  7  Edw.  VII.  0.  18. 

(?))  18  &  19  Viot.  o.  43.    See  post,  p.  396.  n 

(?)  Fettiplace  v.  Gorges  (1789),  1  Ves.  48. 

(r)  (1751),  2  Ves.    S.    190.     See  Euhm   v.   Tmmant   (1778),    1 
Bro.  Oh.  16. 

(s)  Sturgis  v.  Corp  (1806),  13  Ves.  190. 
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realty  settled  to  her  separate  use,  she  could  dispose  of  her 
equitable  interest  without  the  husband's  concurrence  and 
without  acknowledlgtaient  (i). 

Cb)  ty  statute.  And  the  Married  Women's  Property  Act,  1882  (m), 
expressly  enacts  that  she  can  dispose,  by,  wiU.  or  otherwise, 
of  any  real  or  personal  property,  which  is  made  separate 
property  by  the  Act,  asi  if  she  were  a  feme  soie.  She 
cannot,  however,  dispose  inter  vivos  of  separate  property, 
whether  equitable  or  statutory,  if  it  is  subject  to  the 
restraint  on  anticipation  to  be  presently  mentioned  (x) . 
But  a  married  woman  may  not  even  now  dispose  of 
alimony  (yi) . 

Her  power  to  With  regard  to  a  married  woman's  power  to  dispose  of 
make  a  will  of  separate  property  by  her  will,  it  was  held,  even  after  the 
property.  Married  Women's  Property  Act,  1882,  that  her  will  made 
during  coverture  operated  only  on  the  separate  estate  which 
she  then  was,  or  afterwards  during  the  coverture  became, 
entitled  to  or  possessed  of,  and  required  therefore  to  be 
re-executed  by  her  when  she  became  discovert  if  it  was 
to  pass  property  acquired  after  the  coverture  had  come 
to  an  end  (z) .  But  now,  by  the  Married  Women's  Pro- 
perty Act,  1893  (a),  the  will  of  a  married  woman  made 
during  coverture  is  to  be  construed,  with  reference  to  the 
real  and  personal  property  comprised  in  it,  as  speaking 
and  taking  effect  from'  the  death  of  the  testatrix,  in  the 
absence  of  a  contrary  intention.  Also,  the  testatrix  need 
not  have  any  separate  estate  at  the  date  of  making  her 
will,  and  need  not  re-execute  it  after  she  is  left  a  widow; 
and  all  these  provisions  apply  to  the  tvills  of  married 
women,  whenever  made,  if  they  die  after  the  5th  Deoem- 
ber,  1893(6).  But  where  any  specific  restriction  has 
been  imposed  by  special  Act  on  a  married  woman's  power 
of  devise  or  bequest,  that  specific  restriction  continues 
notwithstanding  these  provisions  (c) . 

(t)  Taylor  v.  Meads  (1865),  4  De  G.  J.  &  S.  597. 
(«)  45  &  46  Vict.  0.  75,  s.  1. 
(«)  Infra,  p.  363. 

{y)  Ee  Robinson  (1884),  27  Oh.  D.  160. 

(z)  Re  Price,   Stafford   v.   Stafford   (1885),  28   Ch.   D.   709;    Re 
Cum,  Ouno  V.  Mansfield  (1889),  43  Oh.  D.  12. 
(a)  56  &  57  Vict.  o.  63,  s.  3. 

(b')  Re  Wylie,  Wylie  v.  Moffat,  1895,  2  Oh.  116. 
(c)  Re  Smith,  Clements  v.  Ward  (1887),  35  Oh.  D.  589. 
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If  a  married  woman  effects  any  savings  out  of    her  The  savings 
separate  property,  she  has  the  same  power  over  the  savings  °*  income  of 
that  she  has  over  the  separate  estate  itself,  for,  if  the  estate^are  also 
wife  has  power  over  the  capital,  she  has  also  a  power  separate 
over  the  income  and  accumulations  (d) ;  and  the  same  rule  estate, 
applies  also  to  savings  out  of  income  allowed  to  the  wife 
upon  her  husband's  lunacy  (e),  and  to  investments  made 
with  such  savings  or  the  accumulations    thereof.     But 
savings  effected  by  the  -wife  out  of  money  given  to  her 
by  her  husband  for  household  purposes,  dress  or  the  like, 
and  investments  made  with  such  savings,  belong  to  the 
husband  (/) . 

The  wife  may,  of  course,  give  the  income  or  capital  of  Gift  by  wife 
her  separate  property  to  the  husband,  and  there  is  no  toli"sbandof 
real  difference  in  principle  between  a  gift  of  income  and  property, 
a  gift  of  capital.     In  any  case  where  money  of  a  wife 
comes  to  the  husband,  whether  from  income  or  capital, 
the  question  is  whether  the  wife  intend'ed  to  make  a  gift 
of  it  or  not  (y),  and  the  onus  of  proving  a  gift  is  on  the 
husband  (h) .    If,  however,  he  proves  that  the  income  was 
received  hj  him  with  her  consent  while  they  were  living 
together,  that  is  evidence  of  a  gift,  and,  unless  there  is 
evidence  to  prove  that  no  gift  was  intended,  she  cannot 
compel  him  to  refund  (*) . 

Where  a  wife  mortgages  her  property  for  the  purpose  Mortgage  of 
of   paying    her    husband's    debts,    she    is    prima    facie  wife's 
regarded  in  equity  as  lending  and  not  giving  the  money  payment  of'^ 
to  him  and  as  entitled  to  have  her  property  exonerateid  husband's 
by  him  from  the  mortgage  (fc).     This  doctrine  is  based  debts, 
on  an  inference  to  be  dJrawn  from  the  circumstances  of 
each  particular  case  (I),  and  there  may  be  circumstances 


-(d)  Fettiplace  v.  Gorges  (1789),  1  Vea.  46. 

(e)  In  the  Goods  of  Tharp  (1878),  3  Prob.  Div.  76. 

(/)  Bairaok  v.  McCullooh  (1856),  3  K.  &  J.  110. 

(?)  Mereier  v.  Mercier,  1903,  2  Ch.  98. 

(/!)  Rich  V.  Cockell  (1804),  9  Ves.  369;  Be  Flamank,  Wood  v. 
<;ock  (1889),  40  Ch.  D.  461. 

(i)  Caton  v.  Hideout  (1849),  1  Mao.  &  Gr.  599;  Bixo-n  v.  Dixon 
(1878),  9  Ch.  D.  587;  Edwards  v.  Cheyne  (1888),  13  A.  C.  385; 
Re  Young  (1913),  29  T.  L.  E.  391. 

(k)  Huntington  v.  Huntington  (1702),  2  Vern.  437;  Hudson  v. 
C'aimichael  (3854),  Kay,  613. 

(V)  Clinton  v.  Hooper  (1791),  1  "Ves.  173. 
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which  prevent  it  from'  arising,  as  where  the  debts  were 
contracted  to  pay  for  the  extravagant  living  of  both 
husband  and  wife,  and  in  such  circumstances,  there  being- 
no  presumption  of  a  loan,  it  is  not  for  the  husband  to 
show  that  a  gift  was  intended,  but  for  the  wife  to  prove 
that  it  was  a  loan  (n) .  Where,  however,  the  wife 
concurs  with  the  husband  in  mortgaging  her  property,  and 
it  appears  on  the  face  of  the  mortgage  deed  that  the 
money  was  paid  to  the  husband,  the  Court  infers,  subject 
to  rebutting  evidence,  that  the  debt  is  the  debt  of  the 
"husband,  and  that  the  wife's  property  is  only  a  surety 
for  it(o).  It  must  be  remembered  that  if  the  loan  was 
made  for  the  purposes  of  the  husband's  trade  or  business 
and  he  becomes  bankrupt,  the  wife  cannot  claim  any 
dividend  until  all  his  creditors  have  been  paid  in  fuU  (p). 


Husband  still 
has  his  old 
common  law 
rights  in  the 
■wile's 
separate 
property  on 
her  death 
without  dis- 
posing of  it. 


The  wife's  disposition,  inter  vivos  or  by  wUl,  of  her 
separate  estate  deprives  the  husband  of  any  rights  in  the 
property  on  her  death;  but,  so  far  as  she  has  not  disposed 
of  it  in  her  lifetime  or  by  her  will,  he  is  entitled,  on  her 
death,  to  the  same  rights  in  the  separate  property,  whether 
equitable  or  statutory,  as  the  common  law  gave  him',  for 
equity  treated  the  separate  use  as  exhausted  when  the 
wife  died  without  making  a  disposition,  and  there  is 
nothing  in  the  Married  Women's  Property  Acts  to  inter- 
fere with  the  devolution  of  the  separate  property  upon 
her  death  intestate.  The  husband,  therefore,  when  she 
dies  intestate,  still  takes  an  estate  by  the  curtesy  in  her 
estates  of  inheritance  if  the  proper  requisites  are  ful- 
filled (q),  and  he  still  has  the  rights  in  her  personalty 
preserved  to  him  by  the  Statute  of  Frauds  (r),  i.e.,  he 
takes  her  chattels  personal  in  possession  and'  her  lease- 
holds jitre  mariti,  without  the  necessity  of  obtaining 
administration  (s),  and  her  choses  in  action  as  her 
administrator  but  for  his  own  benefit.  He  is,  however, 
responsible  for  payment  of  her  debts  to  the  extent  of  the 


(n)  Paget  v.  Paget,  1898,  1  Ch.  470. 

(o)  Hall  V.  Hall,  1911,  1  Ch.  487. 

(?>)  Bankruptcy  Act,  1914  (4  &  5  Greo.  V.  c 
p.  378. 

(?)  Cooper  V.  MacdotiaU  (1877),  7  Oh.  D. 
1892,  2  Ch.  336. 

(0  29  Car.  II.  o.  3,  a.  25. 

(.«)  Surman   i.    Wharton,   1891,   1   Q,.   B.    491;    Re  Evans,  1910,  1 
Ir.  E.  95;  Re  Bellamy,  Elder  v.  Pearson  (1883),  25  Ch.  D.  620. 


59),  s.  36  (2);  post^ 
288;   Hope  v.  Hope,^ 
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property  he  receives  on  her  death  (i).  Even  if  she  has 
made  a  will,  he  can  still  claim  from  her  executor  any- 
separate  property  which  she  has  not  disposed  of  by  the 
will  (m),  and  any  non-separate  property  which  she  has 
attempted  to  disipose  of  by  the  will,  though  he  cannot, 
under  the  modem  practice,  claim  a  grant  of  administra- 
tion in  respect  of  such  property,  the  probate  of  her  will 
being  now  granted'  in  general  terms,  and  not  limited  to 
property  of  which  she  was  competent  to  dispose  (a;) . 
Even  if  he  is  himself  appointed  executor,  and  proves  the 
will,  he  does  not  thereby  deprive  himself  of  his  right  to 
non-separate  property  which  she  has  purported  to  dispose 
of  by  the  will,  such  disposition  being  ineffectual  {y) . 

(D)  The  restraint  on  anticipation. 

A  married  woman,  being  at  liberty  to  dispose  of  her  Origin  and 
separate  property,  wlas  in  diangter  of  yielding  to  the  justification 
solicitations  of  her  husband  to  dispose  of  it,  and  not  un-  anticipation?" 
frequently  did  so  to  her  own  undoing;  and  in  order  to 
provide  against  the  husband's  influence,  the  Oourt  sianc- 
tioned  a  provision  restraining!  her  from  alienating  her 
separate  property  or  anticipating!  the  income,  so  that  she 
should  have  no  dominion  over  the  income  until  the  pay- 
ments actually  became  due  (z) .  Such  a  restraint,  though 
a  similar  fetter  imposed!  on  the  property  of  a  man  would 
be  void  as  repugnant  to  the  nature  of  property  (a),  was 
justified  on  the  ground  that,  the  separate  estat©  being 
purely  a  creature  of  equity,  devised  for  the  protection  of 
married  women,  equity  had  a  rig'ht  to  act  upon  its  own 
creature,  and  modify  it  so  as  to  further  the  object  for 
which  it  was  created  (6).  And  its  validity  received  statu- 
tory recognition  in  the  Married  Women's  Property  Act, 
1882  (c),  6.  19  of  which  provided  that  nothing  in  the 
Act  Was  to  interfere  with  or  rendfer  inoperative  any  restric- 
tion against  anticipation  attached  to  the  enjoyment  of 

(t)  Surma  A   v.    Wharton,   1891,   1   Q.   B.   491;    Married  Women's 
Property  Act,  1882  (45  &  46  Viot.  o.  75),  s.  23. 

(«)  Re  Lambert,  Stanton  v.  Lambert  (1888),  39  Ch.  D.  626. 

(a;)  'Smart  v.  Tranter  (1890),  43  Oh.  D.  587. 

(y)  Se  Atkina&n,  Waller  v.  Atkinson,  1899,  2  Ch.  1. 

(z)  Pybus  V.  Smith  (1791),  3  Bro.  Ch.  340. 

(a)  Brandon  v.  Robinson   (1811),  18  Ves.   429. 

(6)  Tullett  V.  Armstrong  (1839),  1  Beav.  1;   4  My.  &  Cr.  377. 

(c)  45  &  46  Viot.  o.  75. 
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any  property  or  income  by  a  'woman  under  any  settlement, 
agreement  for  a  settlement,  will,  or  other  instrument. 


Restraint  can 
only  be 
attached  to 
separate 
property. 


What  words 
will  restrain 
alienation. 


The  restraint  on  anticipation  can  be  attached  to  the 
corpus  or  income  of  real  or  personal  estate,  whether  the 
separate  estate  is  for  life  or  in  fee  (d) ;  but  it  can  only  be 
attached  to  separate  estate,  and,  therefore,  a  gift  of  per- 
sonalty before  the  Married  Women's  Property  Acts  to 
trustees  upon  trust  for  a  married  woman,  without  power 
of  anticipation,  gave  the  personalty  to  the  husband  abso- 
lutely, the  property,  not  beinig  'given  to  her  for  her 
separate  use  (e) .  Since  the  Acts,  however,  the  restraint 
on  anticipation  can  be  Validly  annexed  without  any  express 
prior  creation  of  the  separate  use,  for  the  Acts  make  the 
property  separate  property,  (/) . 

No  particular  form  of  words  is  necessary  to  create  the 
restraint  on  anticipation  if  the  intention  be  clear.  Thus, 
when  property  was  settled,  and  it  was  directed  that  the 
trustee  should,  during  the  lady's  life,  receive  the  income 
"  when  and  as  often  as  the  same  should  become  due," 
and  pay  it  to  such  persons  as  she  might  from  time  to  time 
appoint,  or  should  permit  her  to  receive  it  for  her  separate 
use,  and  that  her  receipts,  or  the  receipts  of  any  person 
to  whom  she  migiht  appoint  the  same  after  it  should 
become  ddie,  should  be  Valid  discharges  for  it;  it  was 
held  that  she  was  restrained  from  anticipating  the 
income  (g) .  So  also  'where  it  is  directed  that  the  pro- 
perty shall  not  be  sold  or  mortgaged  (h),  or  where  it  is 
given  to  her  inalienable  use  {i),  she  will  take  it  subject 
to  a  restraint  on  anticipation.  On  the  other  hand,  where 
a  testator  bequeathed  a  sum  of  stock  in  trust  for  the 
separate  use  of  his  wife  for  her  life,  and  directed  that 
it  "should  remain  daring  her  life,  and  b'e,  under  the 
orders  of  the  trustees,  made  a  duly  administered  pro- 
vision for  her,  and  the  interest  given  to  her  on  her  per- 
sonal appearance  and  receipt"  it  w^as  held  that  the  widow 
who  had  married'  again  was  not  restrained  from  alienating 


(<r)  Baggett  v.  Meux  (1846),  1  Ph.  627. 

(e)  StogdoH  v.  Lee,  1891,  1  Q.  B.  661. 

(/)  Me  Lwmley,  1896,  2  Oh.  690. 

ig)  Field  v.  Evans  (1846),  15  Sim.  375. 

(A)  Steedman  v.  Foole  (1847),  6  Ha.  193. 

(«)  S'Oechsner  v.  Scott  (1857),  24  Beav.  239. 
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her  interest  in  the  stock  (fc) ;  for,  where  expressions  are 
used  'giving  the  wife  a  right  to  receive  separate  property 
"with  her  own  hands  from  time  to  time,"  or  so  that 
"  her  receipts  alone  for  what  shall  be  actually  paid  into 
her  own  proper  hands  shall  be  'good  discharges,"  these 
expressions  are,  in  the  wordfe  of  Lord  Eldon,  "  only  an 
unfolding  of  all  that  is  implied  in  a  gift  to  the  separate 
use,"  and  do  not  suggest  any  restra,int  on  anticipation  (t). 

The  legality  of  the  restraint  on  anticipation  having  Restraint 
once  been  established,  the  next  question  which  arose  was,  a'*ao^es  on 
whether  the  restraint  was  confined  to  an  actually  exist-  dlsattacLs'on 
ing'  coverture,  or  mig'ht  be  extendbd'  to  take  effect  upon  coverture 
a  future  coverture.  After  much  conflict  of  opinion  it  coming  to  an 
was  eventually  determined  in  Tullett  V.  ArniStrong  {wt) 
that  the  restriction  extended  to  a  subsequent  marriage; 
and  it  is  now  settled  that  during  epinsterhood  a  woman 
entitled  to  property  without  power  of  anticipation  may 
deal  with  the  property  as  if  no  restraint  were  annexed  to  it, 
but  that  immediately  upon  her  marriage  the  separate  use, 
and  with  it  the  restraint  on  anticipation,  will  attach  and 
endure  during  that  coverture  as  regards  any  property  not 
dealt  with  before  marriage;  and  that  when  the  coverture 
comes  to  an  end  by  her  husband's  death  or  by  divorce, 
both  the  separate  use  and  the  restraint  disattach,  so  that 
she  is  again  free  to  deal  with  the  property;  and  that  a 
subsequent  marriage  and  subsequent  widowhood  will  have 
the  same  effect,  the  restraint  attaching  and  disattaching 
and  re-attaching,  and  again  disattaching,  toties  quoties, 
aocording  as  she  is  under  coverture  or  not  from  time  to 
time.  But  the  restraint  will  only  attach  or  re-attach  if  she 
has  not  dealt  with  the  property  while  discovert;  if,  while  a 
spinster  or  a  widow,  she  obtains  a  transfer  of  the  pro- 
perty from  the  trustees  in  whom  it  is  vested,  and  sells  it, 
the  restraint  will  not  attach  on  marriage  or  remarriage 
to  the  proceeds  of  sale  or  the  investments  represeaating 
them  (n) .  Nor  Vill  it  attach  if  she  has,  while  discovert, 
executed  a  deed  poll  'giving  herself  power  to  dispose  of  the 
property  during  her  marriage  and  communicated  the  deed 
to  the  trustees  (o) . 

(7c)  Se  Ross'  Trusts  (1851),  1  Sim.  N.  S.  196. 

(0  Parkes  v.  White  (1805),  11  Ves.  222. 

(m)  (1839),  1  Beav.  1;  4  My.  &  Cr.  377. 

(»)  See  Wright  v.  Wright  (1862),  2  J.  &  H.  647. 

(«)  Re  Chrimes,  1917,  1  Ch.  30. 
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-vyhen  Not  only  does  the  restraint  on  anticipation  drop  off 

restraint  altogether  on  the  married  woman  becoming  discovert,  but 

end  ^and  when  i*  ^^^°  ceases  to  Operate,  even  during  coverture,  -with  regard 
r^is  voider  ^"  to  any  particular  instalment  of  interest  the  moment  the 
ineffectual.  interest  falls  due,  even  though  it  may  still  be  in  the  hands 
of  the  trustees  (p).  And  occasionally  the  restraint  is  void 
altogether,  on  the  gtound  that  it  infringes  the  perpetuity 
rule  by  tending  to  make  the  property  inalienable  beyond 
the  limits  allowed  by  that  rule.  For  instance,  where 
in  exercise  of  the  usual  poWer  in  a  settlement  to  appoint 
among  children  an  appointment  is  made  to  daughters  and 
a  restraint  on  anticipation  is  imposed,,  the  restraint  will 
be  void  as  transgressing  the  rule  if  at  the  date  of  the 
settlement  the  daughters  are  unborn,  though  the  appoint- 
ment is  otherwise  good  (q) .  This  must  always  be  so  if 
the  settlement  is  ante-nuptial;  but  the  restraint  would 
be  valid  if  the  daughter  Was  idive  at  the  date  of  the  in- 
strument creating  the  power,  as  she  might  be  in  the  case 
of  a  post-nuptial  settlement  (r) .  And,  though  not  void, 
the  restraint  may  be  ineffectual  owing  to  the  mlarried 
woman  having  a  right  under  the  instrument  which  gives 
her  the  property  to  have  the  property  handed  over  to  her. 
Thus,  if  a  testator  directs  his  executors  to  pay  a  legacy 
to  a  married  woman  without  power  of  anticipation,  she 
is  entitled  to  receive  the  legacy,  but  if  the  testator  has 
shown  an  intention  that  the  legacy,  whether  of  an  income- 
bearing  fund  or  not,  is  to  be  retained  for  her  benefit,  she 
cannot  demand  a  transfer,  and  the  restraint  is  effectual  (s) . 


Eestraintdoee  A  restraint  On  anticipation  attached  to  an  estate  tail 
the  b^^g  of  ^^^^  ^°^  prevent  a  married  Woman  from  barring  the  entail 
an  entail  or  SO  as  to  obtain  for  herself  a  fee  simple  estate,  for  that  does 
the  exercise  not  in  substance  amount  to  an  alienation  (t);  nor  does  it 
eonferredJby^  prevent  her  from  enlarging  a  long  term  of  years  into  a 
the  Settled      fee  simple  under  the  provisions  of  the  Conveyancing  Act, 

Land  ActR. 

(p)-  Sood-Barrs  v.  Heriot,  1896,  A.  C.  177. 

(g)  Fry  v.   Capper  (1853),  Kay,  163. 

(r)  Wilson  v.  Wilson  (1858),  4  Jur.  N.  S.  1076;  Herbert  v. 
Webster  (1880),  15  Ch.  D.  610.  And  Bee  Se  Ferneley's  Trusty, 
1902,  1  Oh.  543;  and  Re  Game,  1907,  1  Oh.  276. 

(s)  Me  Bown  (1884),  27  Ch.  D.  411;  Re  Grey,  Acason  v.  Green- 
wood  (1887),  34  Oh.  D.  712;  Re  Tippett  and  Newbould  (1888), 
37  Oh.  D.  444. 

(«)  Cooper  V.  Macdonald  (1878),  7  Oh.  D.  288. 
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1881  (m)  ;  and  if  she  is  tenant  for  life  without  power  of 
anticipation,  it  is  expressly  enacted'  by  the  Settled  Land 
Act,  1882  (fi),  that  she  can,  nevertheless,  exercise  the 
powers  conferred'  by  that  Act  on  tenants  for  life.  In 
these  three  cases  the  restraint  will  attach  to  the  fee  simple 
or,  as  the  case  may  be,  to  her  interest  in  any  capital  money 
arising  from  the  exercise  of  her  powers. 

It  has  been  held  that  a  married  woman  can  disclaim'  Restraint  does 
an  annuity  given  by  a  will  to  her  without  power  of  antici-  ^^Mme^* 
pation,  even  though  she  does  so  under  a  bargain  with 
the  residtiary  legatee  Whereby  she  is  to  receive  a  capital 
sum  in  consideration  of  the  disclaimer,  for  the  restraint 
•only  attaches  when  she  gets  the  property  (a*) . 

Even  a  Court  of  Equity  could'  not  (apart  from  statute)  Court  of 
have  dispensed  with  the  restraint  on  anticipation.    It  was  Equity  could 
held,  therefore,  where  a  testator  gave  a  legacy  to  a  married  ^-^  theTetter 
woman  upon  condition  that  within  twelve  months  she  con-  on  alienation ; 
veyed  her  separate  estate  which  was  subject  to  a  restraint 
against  anticipation,  that  the  Court  had  no  power  to  re- 
lease it  from  the  restraint,  even  though  it  w'as  clearly  for 
her  benefit  to  do  so  (y) .     But  now*  by  the  Cto-nveyancingi  but  can  now 
Act,  1911  (z),  it  is  provided  that  "  where  a  married  woman  under  Con- 
is  restrained  from   anticipation   or  from  alienation   in  ^dTToi'f 
respect  of  any  property  or  any  interest  in  property  belong*-  „.  7'; 
ing  to  her,  or  is  by  law  unable  to  dispose  of  or  bind  such 
property  or  her  interest  therein,  including  a  reversionary 
interest  arising  under  her  marriage  settlement,  the  Court 
may,  if  it  thinks  fit,  where  it  appears  to  the  Court  to  be 
for  her  benefit,  by  judgment  or  order,  with  her  consent, 
bind  her  interest  in  such  property."     This  section  does 
not,  however,  give  the  Court  a  g'eneral  power  to  remove 
the  restraint,  but  only  a  power  to  make  binding  a  parti- 
cular sale  or  mortgage,  or  other  definite  disposition  of  the 


(m)  44  &  45  Vict.  c.  41,  s.  65. 
(v)  45  &  46  Viot.  c.  38,  s.  61. 

(x)  Re  Wimperis,  Wicken  v.  Wilson,  1914,  1  Oh.  502. 
ly)  Robinson  v.  Wheelwright  (1856),  6  De  G.  M.  &  G.  535. 
(i)  1  &  2  Geo.  V).   0.  37,  8.  7,  repealing  and  replacing  s.  39  of 
the  Conveyancing  Act,  1881  (44  &  45  Vict.  0.  41). 
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property,  or  part  of  it,  if  the  disposition  is  for  her  benefit 
and  she  consents  (a) . 

mrri^d^""  ^Iso,  now,  by   the  Married  Women's   Property  Act, 

Women's  1893  (6),  in  any  action  or  proceeding  instituted  by  a 
Property  Act,  married  woman,  the  Court  may  order  payment  of  th& 
^^^^ '  costs  of  the  opposite  party  out  of  property  which  is  sub- 

ject to  a  restraint  on  anticipation.  The  section  does  not 
apply  to  an  appeal  brought  by,  a  married  woman  de- 
fendant (c),  but  it  does  apply  to  a  counterclaim  set  up 
by  her  (d),  and  to  an  application  for  a  new  trial  made- 
by  her  if  she  is  plaintiff  in  the  action  (e). 


and  Trustee 
Act,  1893. 


Further,  by  the  Trustee  Act,  1893  (/),  the  Court  may 
make  an  impounding  order  against  her  interest  in  trust 
property,  although  it  is  subject  to  restraint  on  anticipa- 
tion, by  way  of  indemnity  to  a  trustee  who  has  committed 
a  breach  of  trust  at  her  instigation  or  request,  or  with  her 
written  consent  (ff) .  But,  as  it  is  the  duty  of  a  trustee  to 
protect  a  married  woman  against  herself  when  she  asks 
him  to  commit  a  breach  of  trust,  the  Court  will  be  slow 
to  remove  the  restraint  on  anticipation  in  order  that  her 
interest  may  be  impounded  to  recoup  him  (h) . 


A  feme  covert 
could  not 
originally 
bind  her 
estate  with 
debts ; 


(E)  The  wife's  contracts  and  torts. 

Courts  of  Equity  were  very  slow  to  admit  that  a  mar- 
ried woman  having  separate  property  could  in  her  lifetime 
bind  that  property  with  her  debts;  but,  after  a  time, 
the  Courts  ventured  so  far  as  to  hold  that  if  she  made  a 
contract  for  payment  of  money  by  a  written  instrument. 


(a)  Se  Warren's  Settlement  (1883),  52  L.  J.  Ch.  928.  For  other 
cases  on  the  section,-  see  Re  Pollard's  Settlement,  1896,  2  Ch.  531; 
Re  Little  (1889),  40  Ch.  D.  418;  Paget  v.  Paget,  1898,  1  Oh.  470; 
Re  Blundell.  1901,  2  Ch.  221. 

(b)  56  &  57  Vict.  c.  63,  s.  2;  Puwley  v.  Pawley,  1905,  1  Ch.  593. 

(c)  liood-Barrs  v.  Caihcart,  1894,  3  Oh.  376;  Bood-Barrs  v.  Hertot,. 
1897, A.  C.  177. 

(^d)  Hood-Barrs  v.  Cathcart,  1895,  1  Q.  B.  873. 

(e)  Bresel  v.  Ellis,  1905,  1  K.  B.  574. 

(/)  56  &  57  Vict.  c.  53,  s.  45. 

Ig")  See  ante,  p.  164. 

{h)  Bolton  V.  Curre.  1895,  1  Oh.  544.  See  also  on  the  section, 
Riohetts  v.  RicTeetts  (1891),  64  L.  T.  263;  Griffith  v.  Eughes, 
1892,  3  Ch.  105. 
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with  a  certain  dl&gree  of  formlality  and  solenmitj,  as  by 
a  bond  under  bar  band  and  seal  (i),  ber  separate  estate 
fibould  be  liable  for  payment  of  the  debt;  and  this  prin- 
ciple "was  afterwards  extended  to  instruments  of  a  less 
formal  character,  sucb  as  bills  of  exchange  and  promis- 
sory notes,  and  af terwiards  to  any  written  agreement  (k) . 
But  the  Courts  stiU  strugigled  againsit  holding  a  married 
woman    bound    by  her  merely  ^Wb(d   agreement,  until 
eventually  it  was  treated  as  settled,  in  Mrs.  Mattheimnan's 
case  (I),  that  her  contract,  even  though  entered  into  by  but  her  con- 
word  of  moiith,  binds  her  separate  property  which  is  not  tracts,  even 
subject  to  a  restraint  upon  anticipation,  if  the  contract  ^°^f?^ 
expressly  refers  to  her  separate  estate,  or  if  the  circum-  eventually 
stances  are  sucb  as  to  lead  to  the  conclusion  that  she  is  lield  to  bind 
contracting  not  for  ber  husband  but  for  herself,  in  respect  l^er  separate 
of  her  separate  estate.     And  the  Married  Women's  Pro- 
perty Acts  (m)  have  nowi  provided  that  every  contract 
entered  into  by  a  married  woman,  otherwise  thaJi  as  agent, 
shall  be  deemed  to  be  a  contract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate  property  which  is  not 
subject  to  restraint  on  anticipation. 

But  the  Courts  still  evinced  the  greatest  aversion  from  What 
extending  the  liability  of  the  separate  estate,  and  they  separate  pro- 
held    that    the    general    engagements    of    the    married  origLa% 
woman  entered  into  during  the  coverture  could  be  enforced  bound  by 
only  against  so  much  of  her  separate  estate  as  she  was  '^'^e's 
entitled  to  at  the  date  of  entering  into  the  engagement  ' 

and  as  remained  at  the  date  of  signing  judgment  and 
issuing  execution  thereon,  and  not  against  any  separate 
estate  to  which  she  became  entitled  after  the  date  of  enter- 
ing into  the  engagement  (n) .     This  was  altered  by  the  what  separate 
Married  Women's  Property  Act,  1882  (o),  which  provided  ^™P^'"'^^J*jf 
that  every  contract  entered  into  by  a  married  woman  with  the  Act  of     " 

^ 1882; 

(«)  Rtilme  V.  Tenant  (1778),  1  Bro.  Ch.  16. 

(ft)  Murray/  v.  Barlee  (1834),  3  My.  &  K.  209. 

(0  (1866),  L.  B.  3  Eq.  781. 

(m)  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
s.  1  (3),  repealed  and  replaced  by  M.  W.  P.  A.  1893  (56  &  57  Viot. 
c.  63),  s.  1. 

(«)  Pike  V.  Fitzrribbon  (1881),  17  C!h.  D.  454. 

(o)  45  &  46  Viot.  c.  75,  s.  1  (4),  now  repealed  and  replaced  by 
s.  1  of  the  M.  W.  P.  A.  1893  (56  &  57  Vict.  c.  63). 

.  s.  24 
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respect  to  and  to  bind  her  separate  estate  should  bind  not 
only  the  separate  property  which  she  was  possessed  of 
or  entitled  to  at  the  date  of  the  contract,  but  also  all  her 
separate  property  which  she  mig^ht  thereafter  acquire, 
subject,  however,  to  the  provision  of  s.  19  preservings  the 
effect  of  a  restraint  on  anticipation. 

and  whatis  Under  the  Act  of  1882  it  was  held  that,  for  her  contract 

mdert^ Act  *°  ^^^^  ^^^  after-acquired  separate  property,  she  must 
™1893.  ^  have  had,  at  the  date  of  the  contract,  some  sepaxate  pro- 
'  perty  free  from  restraint  on  anticipation,  of  such  a 
character  that  the  Court  would  presume  she  intended  to 
charge  it  with  fulfilmefit  of  the  contract  (p),  and  that, 
as  a  widow  cannot  have  separate  property,  the  contract 
could  not  be  enforced  during  widowhood  against  property 
acquired  during  that  time  (q).  But  these  decisions  have 
been  swept  away  by,  s.  1  of  the  Married  Women's  Pro- 
perty Act,  1893  (r),  which  now  governs  the  law  on  the 
subject.  The  section  provides  that  every  contract  en- 
tered into  after  the  5th  December,  1893,  by  a  majried 
woman,  othenvise  than  as  agent  (s),  (a)  shall  be  deemed 
to  be  a  contract  entered  into  by  her  with  respect  to  and 
to  bind  her  separate  property,  whether  she  is  or  is  not 
in  fact  possessed  of  or  entitled  to  any  separate  property 
at  the  time  when  she  enters  into  such  contract;  (b)  shall 
bind  all  separate  property  which  she  may  at  that  time 
or  thereafter  be  possessed  of  or  entitled  to;  and  (c)  shall 
also  be  enforceable  by  process  of  law  against  all  property 
which  she  may  thereafter  while  discovert  be  possessed  of 
or  entitled  to;  provided  that  nothing'  in  the  section  is  to 
render  available  to  satisfy  any  liability  or  obligation 
arising  out  of  such  contract  any  separate  property  which 
at  that  time  or  thereafter  she  is  restrained  from 
anticipating. 

Anunexer-  A  general  power  of  appointment  over  property  is  not 

oised  general    separate    property,    and,    therefore,    unless    the    married 
power  of  ^  J.      i        ./ 

(ip)  Palliser  v.  Gurney  (1887),  19  Q,.  B.  D.  519;  Harrison  v. 
Sarri&ou  (1888),  13  Prob.  Div.  180. 

(q)  Beckett  v.  Tmker  (1887),  19  Q.  B.   D.  7. 

(/•)  56  &  57  Viot.  c.  63. 

(s)  See  Paqtiin  v.  Beauclerh,  1906,  A.  C.  148;  Lea  Bridge  District 
Gas  Co.   V.  Malvern,  1917,  1  K.  B.  803. 


MARRIED  WOMEN.  371 

:woman  has  exercised  the  power  in  her  own  favour,  the  appointment 
property  subject  to  it  cannot  be  taken  in  execution  to  is  not  separate 
satisfy  an  obligation  payable  only  out  of  her  separate  P^P^'^y- 
property  (t).     If    she    became    bankrupt,    however,    her 
trustee  in  bankruptcy  could'  now  exercise  the  power  of 
appointment  for  the  benefit  of  her  creditors,  just  as  he 
could  if  she  were  a  feme  sole  {u) . 

Upon  the  death  of  a  married  woman  her  creditors  may  Property 
commence  an  action  against  her  legal  personal  representa-  subject  to  a 
tive  for  the  adkninistration  of  her  estate,  and    for  this  ^f  ap^i^^r" 
purpose  the  husband,  when  he  takes  her  property  jure  ment,  whether 
mariti,  is  her  representative  (a?) .    Formerly,  where  she  had  assets  for 
a  general  power  of  appointment  over  property,  and  she  ^If^g^dehts* 
exercised  the  power,  she  did  not  make  the  appointed  pro-  formerly; 
perty  assets  for  payment  of  her  debts  in  an  administration 
of  her  estate  (y) .    Where,  however,  personal  property  was 
given  to  a  maiTied  woman  for  her  separate  use  for  life, 
with  remainder  as  she  should  by  deed  or  will  appoint,  with 
remainder  to  her  executors  or  administrators,  the  gift  was 
held  to  be  a  gift  to  her  absolutely  for  her  sole  and  separate 
use,  and,  therefore,  assets  for  payment  of  her  debts  (z) . 
And   now    by    the    Married     Women's    Property    Act,  and  under  the 
1882  (a),  the  execution  of  a  general  power  of  appointment  ■^''*  °*  ^^^^• 
by  her  will  has  the  effect  of  making  the  appointed  property, 
liable   for   her  debts  and    other   liabilities  in  the  same 
manner  as  her  separate  estate  is  miade  liable  by  the  Act. 
But,  as  regards  debts  contracted  before  the  Act  of  1893 
came  into  force,  the  appointed  property  is  only  liable  if 
she  had  separate  property  at  the  date  of  contracting  (6). 
Apparently,   her  mere   appointment   of   executors   will, 
where  her  own  separate  estate  is  insufficient  for  the  pay- 
ment of  the  debts  and  legacies,  operate  as  an  exercisie  of 
the  power  to  the  extent  required  for  the  payment  of  those 

(*)  Ss  Armstrong,  Ex  parte  Gilchrist  (1886),  17  Q.  B.  D.  521; 
Goatley  v.  Jones,  1909,  1  Ch.  557.  i 

(»)  See  Bankruptcy  Act,  1914  (4  &  5  G«o.  V.  o.  59),  a.  125, 
infra,  p.  377,  which  renders  obsolete  the  law  of  Re  Armstrong, 
supra,  on  this  point. 

(»)  Surman  v.  Wharton,  1891,  1  Q.  B.  491;  Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  23. 

{y)  Re  Roper,  Roper  v.  Doneaster  (18S8),  39  Ch.  D.  482. 

(s)  London  Chartered  Banh  v.  Lempriere  (1873),  L.  R.  4  P.  0. 
572. 

(a.)  45  &  46  Vict.  o.  75,  s.  4. 

(6)  Ra  Fieldwich,  Johnson  v.  Adamson,  1909,  1  Ch.  1. 

24(2) 
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debts  and  legacies  (c),  but,  except  for  that  purpose,  the 
appointment  of  an  executor  is  not  sufficient  by  itself  to 
make  the  property  pjart  of  her  estate  so  as  to  carry  it,  on 
the  failure  of  the  particular  appointment  of  the  property- 
made  by  her  will,  to  her  residuary  legatee  or  next  of 
kin  {d) .  If  the  appointment  fails,  the  question  whether 
the  property  passes  to  the  person  entitled  in  default  of 
appointment  or  goes  as  part  of  the  appointor's  estate,  is 
one  of  intention.  Did  the  appointor  intend  to  take  the 
property  out  of  the  instrument  creating  the  power  for  all 
purposes  or  only  for  the  limited  purpiose  of  giving  effect' 
to  the  particular  disposition  which  has  failed?  (e). 


Ko  personal 
decree 
against  a 
married 
woman  in 
equity. 
Effect  of  the 
Married 
Women's  Pro- 
perty Acts. 


Although  a  married  woman  could  in  equity  render  her 
separate  estate  liable  in  respect  of  her  contracts,  yet  no 
personal  decree  was  ever  made  against  her  in  respect  of 
such  contracts;  they  were  enforceable  only  against  her 
separate  estate  (/) .  Under  the  Married  Women's  Property 
Act,  1882  {g),  a  married  woman  is  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of  and  to  the 
extent  of  her  separate  property,  and  of  suing  and  being 
sued,  either  in  contract  or  in  tort  or  otherwise,  in  all 
respects  as  if  she  were  a  fenie,  sole,  and  her  husband  need 
not  be  joined  as  a  party,  and  any  damages  or  costs  re- 
covered by  her  are  her  separate  property,  and  arty  damages 
or  costs  recovered  against  her  are  payable  out  of  her 
separate  property,  but  not  otherwise.  The  form  of  judg- 
ment in  an  action  on  a  contract  entered  into  by  a  married 
woman  during  coverture  was  settled  by  the  Court  of 
Appeal  in  Scott  ■v . .  Morley  {h) .  The  judgment  is,  in  a 
sense,  a  personal  judgment  against  her,  but  contains  the 
important  proviso  that  execution  on  it  is  to  be  limited  to 
her  separate  property,  which  is  not  subject  to  restraint  on 
anticipation.  Execution  being  thus  limited,  she  cannot 
be  imprisoned  under  the  Debtors  Act,  1869  {i),  for  failure 
to  pay,  even  though  she  has  had  the  means  to  pay  since 


(o)  Re  Seahrook,   Gray   v.   Baddeley,  1911,  1   Ch.   151.     And  see 
Se.  Rodg&pn,  Barley  v.  Hodgson,  1899,  1  Ch.  6<36. 

((?)  Me  Thurston,  Thurslon  v.  Mvans  (1886),  32  Ch.  D.  508. 

(e)  Coxen  v.  Rowland,  1894,  1  Oh.  406;  Re  Thurston,  awpra. 

(/)  Francis  v.  Wigxell  (1816),  1  Mad.  258. 

(y)  45  &  46  Vict.  c.  75,  s.  1  (2).  . 

(h)  (1887),  20  Q.  B.  D.  120. 

(%)  32  &  33  Vict.  p.  62,  s.  5.  i , 
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the  judgment  (fc),_but,  as  the  judglment  is  a  personal  onfe, 
the  judgment  creditor  can  obtain  a  gdrnishee  order  against 
any' debts  which  are  owing  to'h'6r(Q,  and  can  obtain  an 
ord^r  for  her  examination  as  to  what '  her  separate  estate 
■  consists  of  (m),  and  costs  receiver ed  against  her  can  be  set 
off  against  costs  recovered  by  her  (n) . 

By  8. 24  of  the  Act  ot  1882,  the  word/'  contract  *'  ,is  to  Position  of 
include,  for  the  .purposes  of  the  Act,  the  acceptance  of  married 
any  trust  or  of  the  ofSce  of  executrix  or  administratrix.  tee'or°eraonal 
And  the  provisions  of  the  Act  as,  to  liabilities  of  a,  married  representa-" 
woman  are  to  extend  to  all  liabilities  by  reason  of  any,  ti^e. 
breach  of  trust  or  devastavit '  committed  by  her,  whether 
before  or  after  iparriage,'  a^d  her. husband  is  not  liable 
unless  he  has  acted  or  intermeddled  in,  the  trust  or  adminis- 
tration.   And  where  she  is  acting  as  a  trustee  or  personal 
representative  she  may  sue  or  be  sued,  and  may  dispose  of 
or  join  in  disposing  of  real.OT  personal  jproperty  held  by 
her  solely  or  jointly;  with  any  other  person  as  trustee  or 
persbnal   representative,    without    her    husband    in    like 
maniier  as  if  she  were'  a  feme  sol'e.  (o) .    Her  husband  is  not 
no-w*  a  necessary  party  to  her  administration  bond  (p). 

.  With  regard  tp  torts  comimi,tted  by  a  married .  woman  Position  as  to 
during  coverture,  the  rule  of  equity  yas  that  she  could  not  torts  oom- 
make  her  separate/ estate  ^able  thereby,  except  in  very  ^an^d 
.exceptional  circumstances,  as  where  she  induced  a  person  woman 
to  deal  with  her  in  connection  with  the  separate  estate  during 
by  a  fraudulent  representation,  and  even  then  her  estate  ""'^  "*" 
, was  not  liable  if  it  was  subject  to  a  restraint  on  anticipa- 
tipn(g').     Now,    however,    by     the     Married'   .Women's 
Property  Act,  1882  (r),  she  maybe,  sued  in  tort  as  if  she 
were  a  feme  sole,  but  any  damages  or  costs   recovered 
against  her  will  be  payable  out  of  her  separate  property, 
and  not  otherwise.     The   immunity  of  property  subject 

(A)  Scott  V.  Morley  (1887),  20  Q.  B.  D.  120. 

(0  Soltbij  V.  Hodffson  (1689),  24  Q.  B.  D.  103. 

(»k)  Aijleaford  {Countess)  v.  (?.  W.  Sail.  Co.,  1892,  2  Q.  B.  626. 

(«)  Pelton  Si-OS.  v.  Harrison,  1892,  1  Q.  B.  118. 

(o)  Maorried  Women's  Property  Act,  1882  (ib  &  46  VSot.  c.  75), 
8. 18;  M.  W.  P.  A.  1907  (7  Bdw.  VU.  o.  IS),  s.  1. 

(p)  Re  Harriet  Ayres  (1883),  8  Prob.  Div.  168. 

(§■)  Vaughan  v.Vanderstegeh  (1854),  2  Drew.  363;  Wainford  v. 
Bea  (1876),  I..  R.  20  Eq.  321. 

(r)  45  &  46  Vict.  o.  75,  s.  1  (2). 
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Husband's 
liability  in 
respect 
thereof. 


to  a  restraint  on  anticipation  is  preserved  by  s.  19  of  the 
Act  (s) .  The  old  common  law  liability  of  the  husband  to 
be  made  a  co-defendant  with  his  wife  in  respect  of  her 
torts  committed  during  marriag-e,  and  thus  to  be  made 
personally  responsible  for  them,  has  not  been  affected  by 
the  Act,  for  it  only  say^  that  he  "  need  not  be  joined  with 
her  as  defendant"  (t).  He  must,  however,  be  sued  with 
her,  and  the  action  abates  as  against  him  if,  before  judg- 
ment, his  wife  dies  (m),  or  a  judicial  separation  or  divorce 
is  granted  (a;),  and  he  cannot  be  miade  liable  for  a  fraudu- 
lent representation  whereby  she  ind'uoed  another  person  to 
contract  with  her,  for  that  is  in  substance  a  breach  of 
contract  (y),  nor  is  he  liable  where  the  wife's  tort  is  based 
on  contract  (z) .  As  already  mentioned,  he  is  not  liable 
for  her  breaches  of  trust  or  ideVastavits  unless  he  has  acted 
or  intermeddled  in  the  trust  or  administration  (a) . 


Position  with 
regard  to 
ante-nuptial 
debts  and 
torts  of  wife ; 

(a)  apart 
from  statute ; 

(b)  under  the 
M.  W.  P.  A. 
1870; 


(o)  under  the 
Act  of  1874 ; 


With  regard  to  the  debts  incurred  and  torts  comlnitted 
by  a  married  woman  before  her  ta'arriage,  the  old  rule  was 
that  she  remained  personally  liable  after  the  marriage, 
and  that  her  husband  also  became  liable  for  them,  though 
he  could  only  be  sued  duringi  the  coverture,  and  only  in  an 
action  brought  agiainst  his  wife  as  well  as  himself  (6). 
This  state  of  things  remained  until,  in  1870,  as  to  the 
ante-nuptial  contracts  of  a  woman  married  after  9th 
August,  1870,  the  Married'  Women's  Property  Act  of  that 
year  (c)  freed  the  husband  from  liability  and  made  the 
separate  estate  of"  the  wife  alone  liable.  The  Act,  how- 
ever, did  not  extend  to  ante-liuptial  torts,  for  which 
the  husband  remained  liable  as  before.  The  exemption 
of  the  husband  from  liability  for  ante-nuptial  debts  prov- 
ing* mischievous,  it  'was  provided  by  the  Married  Women's 
Property  Amendinent  Act,  1874  (;d),  that  the  husband  of 
a  woman  married  after  30th  July,  1874,  should  be  liable 


(s)   See  Bateman  v.  Faber,  1898,  1  Oh.  144. 

It)  Seroha  v.  Kattenherg  (1886),  17   Q.  B.   D.   177;  Beaumont  v. 
Kaye,  1904,  1  K.  B.  292. 

(«)  Capd  V.  Powell  (1864),  17  O.  ,B.  N.  S.  743. 

\x)  Cumod  V.  Leslie,  1909,  1  K.  B.  880. 

(y)  Barle  v.  Kin ffsoote,. 1900,  2  Oh.  585. 
.  (»)   Cole  V.  De  Trafmd.,  1917,  1  K.  B.  911. 

(a)  Married  Women's,  Propeirtj-  Act,  1882   (45  &  46 .  Viot.  u.  75), 
s.  24;  ante,  p.  373.  ,     . 

(5)  See  Beeh  v.  Pierce  (1889),  20  Q.  B.  D.  316. 

(c)  33  &  34  Vict.  >j.  93,  s.  12. 

(d)  37  &  38  Vict.  c.  50. 
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for  both  her  ante-nuptial  contracts  and  her  ante-nuptial 
torts  to  the  extent  of  the  assets  which  he  received  or  might 
by  due  diligence  have  received  with  his  wife;  and  beyond 
this  the  only  available  fund  to  satisfy  damages  and  costs 
obtained  in  respect  of  such  contracts  and  torts  was  the 
separate  estate  of  the  woman  (e) . 

Under  the  Act  of  1882,  a  woman  married  after  1882  is,  W  under  the 
by  s.  13  of  the  Act,  to  continue  to  be  liable  after  her  ^ot  of  1882. 
marriage  in  respect  and  to  the  extent  of  her  separate 
property  for  all  debts  contracted  and  all  contracts  entered 
into  or  wrongs  committed  by  her  before  majriage,  and  she 
may  be  sued  alone,  and  all  sums  or  costs  will  be  payable 
out  of  her  separate  property.  And,  by  s.  14,  her  husband 
is  also  to  be  liable,  but  only  to  the  extent  of  the  property 
belonging  to  the  wife  which  he  may  have  acquired  or 
become  entitled  to  from  or  through  her,  after  deducting 
therefrom  any  payments  made  by  him  and  any  sums  for 
which  judgment  has  been  bond  fide  recovei-ed  against  him 
in  respect  of  such  liabilities .  The  action  may  be  brought 
against  him  without  his  wife  being  joined  as  a  co-defen- 
dant, even  thoug'h  judgment  may  have  been  already 
obtained  against  her,  but,  if  the  claim  is  statute -barred 
against  her,  it  is  statute-barred  also  against  him  (/) . 

By  s.  15,  the  husband  and  wife  may  also  be  sued  jointly, 
but  the  husband  will  be  entitled  to  his  costs  of  defence  if 
it  is  found  that  he  is  not  liable,  whatever  may  be  the 
result  of  the  action  agiainst  the  wife.  If  he  is  liable,  the 
judgment,  to  the  extent  of  the  amount  for  w'hich  he  is 
liable,  will  be  a  joint  judgment  against  the  husband  per- 
sonally and  against  the  wife  as  to  her  separate  property; 
and  as  to  the  residue,  if  any,  the  judg'ment  will  be  a 
separate  judgment  against  the  wife  as  to  her  separate 
property  only  (g) .  As  between  the  husband  and  wife, 
unless  there  is  any  contract  between  them  to  the  contrary, 
her  eeparate  property  is,  by  s.  13,  to  be  deemed  to  be 
primarily  liable. 

(e)  See,  on  this  provision,  Matthews  v.  Whittle  (1880),  13  Ch.'  D. 
811. 

(/)  Beck  V.  Pierce  (1889),  23  Q.  B.  D.  316. 

(g)  Under  such  a  judgment  realty  over  which  husband  and  wife 
have  a  joint  general  power  of  appointment  by  deed  cannot  be  talcen 
in  execution:   Goatley  v.  Jones,  1909,  1  Ch.  557. 
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How  far 
property 
subject  to 
restraint  on 
anticipation 
is  available  to 
satisfy  a 
married 
woman's 
liabilities. 


Where  the  wife's  property  is  subject  to  a  restraint  on 
anticipation,  the  restraint  is  generally  effectual,  so  long 
as  the  coverture  lasts,  to  prevent  the  property  from  being 
taken  to  discharge  her  liabilities,  whether  incurred  before 
or  after  marriage;  andi,  in  the  case  of  debts  incurred 
during  the  coverture,  it  cannot  be  made  available  even 
after  the  coverture  has  ceased  by  the  death  of  her  husband 
or  by  divorce,  for  though  the  restraint  drops  off  when  the 
coverture  ceases  the  proviso  to  s .  1  of  the  Married  Women's 
Property  Act,  1893  (h),  prevents  the  plroperty  from  being 
taken  {%) .  But  if  the  contract  wias  entered  into  before  the 
commencement  of  the  Act  of  189,3,  i.e.,  5th  December, 
1893,  a  judgment  may  be  enforced  against  arrears  of 
income  due  at  the  date  when  the  plaintiff  obtained  leave 
to  sign  judgment,  for  they  are  no  longer  ,  subject  to 
restraint  (/),  but  as  such  income  was  at,  the  date  of  the 
contract  subject  to  the  restraint  the  proviso  to  s.  1  of  the 
Act  of  1893  prevents  the  judgment  from  being  enforced 
even  against  such  aarears  if  the  contract  was  made  after 
the  5th  December,  1893  (fc) ;  and,  whenever  the  contract 
was  made,  the  Court  will  not  appoint  a  receiver  to  get  in 
future  income  (?).  Where  the  property  was  settled'  by 
the  wife  herself,  any  restriction  on  anticipation  is,  by 
s.  19  of  the  Act  of  1882  '{mi),  invalid  against  debts  con- 
tracted by  her  before  marriage,  but  this  provision  only 
applies  where  the  property  was  settled'  by  her,  not  when  it 
came  from  some  other  person  (n) .  Property  subject  to 
restraint  on  anticipation  can  sometimes  be  made  avail- 
able through  bankruptcy  proceedings  (o),  and,  as  already, 
mentioned  (p),  it  can  occasionally  be  used  to  pay  costs  or 
to  indemnify  a  trustee. 


When  a  Although,  as  already  stated  (g),  a  married  woman 
woman  may  cannot  be  Committed  for  non-payment  of  a  judgment 
be  committed.  ■ 

(h)  56  &  57  Vict.  o.  63;  ante,  p.  370. 

(i)  Barnett  v.  Howard,  1900,  2  Q.  B.  784;  Brown  v.  DimUeby, 
1904,  1  K.  B.  28.  1. 

(;')  Hood-Barrs\.  Herioi,  1896,  A.  O.  174;  Gollyer  v.  Isaacs  (1881), 
19  Ch.  D.  342. 

(K)  Wood  V.  L&wis.  1914,  3  K.  B.  73. 

(l)  Bolitho  V.  Gidlet/,  1905,  A.  C.  98. 

(m)  45  &  46  Vict.  c.  75. 

(«)  Birmingham  Excelsior  Money  Society  v.  Lane,  1904,  1  K.  B.  35. 

(o)  See  in-fra,  p.  377. 

(p)  Supra,  p.  368. 

(5)  Ante,  p.  372. 
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obtained  against  her  in  respect  of  a  contract  entered  into 
during  coverture,  it  is  otherwise  if  the  judgment  was 
signed  against  her  for  an  ajite-nuptial  debt,. the  judgment 
being,  in  such  a  case,  an  ordinary 'personal  judgment  (r). 
And  she  may  be  committed  for  non-payment  of  debts, 
e.g.,  poor  rates,  the  recovery  of  'which  is  by^ statute  madb 
specifically  enforceable  by  comtnittal  (s) .  Also  where  she 
is  a  trustee  or:  executrix  or  adininistratrixj  and  has,  as 
such,  money  in  her  hands,  she  may  be  ordered  to  pay  the 
money  into  Court  under  the  Debtors  Act,  1869  {t),  and 
may  be  committed  in  default  of  compliance ;  but  such  an 
order  could  not  be  made  in  respect  of  a  devastavit,  the 
remedy  for  a  devastavit  by  a  married  woman  being. only 
'against  her  separate  property  (m)  . 

Before  the  Married  WomOn's  Property  Act,  1882  (a?),  Married 
a  married  woman  could  not,  as  a  rule,  be  made  a  bankrupt,  woman  can 
even  if  she  had  separate  estate  («/).     Nowadays,  however,  ^n^^ptif 
by  the  Bankruptcy  Act,  1914  {z),  eVery  married  woman  carrying  on 
who  carries  on  a  trade  or  business,  whether  separately  from  trade  or 
her  husband  or  not,  is  subject  to  the  bankruptcy  laws  as    "''"*^8^' 
if  she  were  a  feme  sole;  and  where  a  final  judgment  or 
order  has   been    obtained  against   her,   whether   or  not 
expressed  to  be  payable  out  of  her  separate  property,  a 
bankruptcy  notice  can  be  founded  on  it  just  as  if  she  were 
personally  bound  to  pay  the  debt.     If  her  property  is 
subject  to  restraint  on  anticipation,  the  Court  may  make 
an  order  for  payment  of  the  income,  or  part  of  it,  to  the 
trustee  in  her  bankruptcy  for  the  benefit  of  her  creditors, 
but,  subject  to  such  order,  the  restraint  is  effectual  to 
protect  the  property  dliring  her  husband's  life,  though 
it  becomes  available  for  the  creditors  on  his  death  {a). 

If  her  husband  has  lent  or  entrusted  any  money  or  other  when 
estate  to  her  for  the  purposes  of  her  trade  or  business,  he  hustandisa 
cannot  claim  any  dividend  in  respect  thereof  in  her  bank-  ^o^ln  his™* 

(r)  Eobimon  v.  Lynes,  1894,  2  Q.  B.  577. 

(»)  Re  Elizabeth  Allen,  1894,  2  Q.  B.  924. 

(0  32  &  33  Vict.  0.  62,  b.  4. 

(m)  Re  Turnbull,  TurnbuU  v.  Nicholas,  1900,  1  Ch.  180;  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  o.  75),  s.  24. 

(x)  45  &  46  Viat.  c.  75,  s.  1  (5). 

(y)  Re  Gardiner,  Ex  parte  Coulson  (1887),  20  Q.  B.  D.  249. 

(z)  4  &  5  Geo.  V.  c.  59,  9.  125,  repealing  and  re-enacting  in  a 
wider  form  e.  1  (5)  of  the  Married  Women's  Property  Act,  1882. 

(a)  Ibid.  B.  52;   Ro  Wheeler,  Briggs  v.  Ryan,  1899,  2  Ch.  717. 
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wife's  bank- 
ruptcy, and 

vice  iiersd. 


Kemedies  of 
married 
woman  for 
security  and 
protection  of 
separate 
estate. 


ruptcy  until  all  claims  of  her  other  creditors  for  valuable 
consideration  in  money  or  money's  worth  have  been  satis- 
fied (6).  This  provision  is  on  the  isame  lines  as  that  of 
s.  3  of  the  Married  Women's  Property  Act,  1882,  now- 
replaced  by  s.  36  (2)  of  the  Bankruptcy  Act,  1914,  which 
makes  her  similarly  a  deferred  creditor  in  her  husband's 
bankruptcy  where  she  has  lent  or  entrusted  money  or 
other  estate  to  him  for  the  purpose  of  his  tradie  or  business 
or  otherwise.  It  has  been  held,  on  the  provision  of  the 
Act  of  1882,  tbat  the  wordte  "or  otherwise"  must  be 
construed  as  ejusdem  generis  with  trade  or  business,  so 
that  she  is  not  deferred  in  respect  of  a  loan  for  his  personal 
purposes  (c);  that  she  is  not  deferred  in  respect  of  a  loan 
to  a  firm  in  which  her  husband'  is  a  partner  {d) ;  that  the 
section  applies  where  the  husband  dies  insolvent  and  his 
estate  is  administered  in  the  Chancery  Division  (e), 
though  it  does  not  take  away  any  right  of  retainer  to 
which  she  would  be  otherwise  entitled  as  his  personal 
representative  (/) ;  that  if  she  deposits  title  deeds  with  his 
bank  to  secure  a  loan  for  the  purposes  of  his  business,  andl 
afterwards  pays  off  the  loan,  she  has  the  ordinary  right  of 
a  surety  to  stand  in  the  shoes  of  the  bank  and  prove 
against  his  estate  {g) ;  and  that,  whpre--the  section  applies, 
she  cannot  even  prove  until  all  the  creditors  have  been 
satisfied  {h) .  All  these  decisions  would  apparently  apply 
to  the  pro'vision  of  the  Act  lof  1914. 

By  s.  12  of  the  Act  of  1882,  every  married  woman 
may,  in  her  own  name,  pursue  agiainst  all  persons,  includ- 
ing her  husband,  the  same  civil  remedies  for  the  protection 
and  security  of  her  own  separate  property  as  if  it  belonged 
to  her  as  a  ferde  sole.  Thus  she  may  sue  her  husband! 
in  detinue  (i),  but  not  for  malicious  prosecution  or  false 
imprisonment;  as  such  an  action  is  not  for  the  protection 
or  security  of  her  separate  property  (fc),  and  where  she  is 
induced  to  enter  into  a  separation  agreement  by  the  hus- 
band's  fraudulent   misrepresentation   as    to    his   means^ 

(6)  Bariruptcy  Act,  1914,  s.  36  (1). 

(c)  He  Clark,  Ex  parie  Schulze,  1898,  2  Q.  B.  330. 

Id)  Re  Tuff,  Ex  parte  Nottingham  (1887),  19  Q.  B.  D.  88. 

(e)  Re  Leng,  Tarn  v.  Emm-erson,  1895,  1  Ch.  652. 

(/)  Re  Ambler,  Woodhead  v.  Ambler,  1905,  1  Ch.  697. 

(§■)  Re  CroimAre,  Ex  parte  Cronmire,  1901,  1  Q.  B.  480. 

Ih)  Re  Genes^t,  Ex  part^  Eutriet  Bank  (1885),  16  Q.  B.  D.  700. 

(i)   Lamer  v.  Lamer,  1905,  2  K.  B.  639. 

(ft)  TinUey  v.  TinHeij  (1909),  25  T.  L.  R.  264. 
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though  she  can  rescind  the  contract  she  cannot  obtain 
damages  (?) .  On  the  other  hand,  owing  to  the  express 
provision  of  the  section,  the  husband  cannot  sue  the  wife 
for  a  tort,  even  in  respect  of  his  property,  and  hence  he 
cannot  obtain  an  injunction  to  prevent  the  wife  wrong- 
fully pledging  his  credit,  for  such  an  action  is  founded  on 
tort  (m) .  The  section  also  allows  the  wife  to  take  crimi- 
nal proceedings  in  respect  of  her  separate  property,  even 
against  her  husband,  and,  by  s.  16  {%),  he  may  take  similar 
criminal  proceedings  against  her  in  respect  of  his  pro- 
perty; but  such  prooeedingB  cannot  be  taken  by  the  one 
against  the  other  while  they  are  living  together. 

By  e.  17  of  the  Act  of  1882,  any  question  between  Summary 

husband  and  wife  as  to  the  title  to  or  possession  of  pro-  comedy  in 

-,  .1  1    1       •  1  •        1  disputes 

perty,  may  be  sum'm'arily  settled  without  an  action  by  a  between 

judge  of  the  High  Court  or  County  Court,  subject  to  the  husband  and 
usual  appeal.     The  application  may  be  made  by  either  ytw^*"*® 
husband  or  wife,  or  by  a  bank,  corporation,  or  company  possession  of  • 
in  whose  books  any  stocks,  &c.  of  either  party  are  stand-  property, 
ing,  and  may  be  made  to  the  County  Ckjurt  irrespective  of 
the  value  of  the  property  in  dispute,  but  the  respondent 
may  have  the  proceedings  removed  as  of  right  to  the  High 
Court  if  the  amount  exceeds  the  ordinary  jurisdiction  of 
the  County  COurt.     The  application   may  be   heard  by 
the  judge  in  his  private  room'  if  either  party  so  requires. 
In  the  High  Court  the  application  is  in  practice  made 
by  originating  sumtaons  to  a  judge  in  the  King's  Bench 
Division.    The  application  cannot  be  referred  to  an  official 
referee  for  trial, — the  judge  must  him'self  decide  all  ques- 
tions of  disputed  ownership,  though  he  may  refer  matters 
of  detail  (o) , 

By  s.  20  of  the  Act  of  1882,  a  married  woman  who  Wife's  main- 
has  separate  estate  is  liable  to  the  guardians  of  the  poor  tenanoe  of 
to  maintain  her  husband  if  he  becomes  chargeable  to  the  husband  and 
parish;  and  \)j  s.  21,  she  is'  subject  to  the  same  liability  of  heroMld- 
as  her  husband  for  the  maintenance  of  her  children  and  ''?°,',^™°^" 
grandchildren,  but  not  so  as  to  relieve  the  husband  from  "  ^  ^^^'  **' 
his  liability;  and  by  the  Married  Women's  Property  Act, 

(0  Hulton  V.  Rulton  (No.  2),  1917,  1  K.  B.  813. 
(»j)  Webster  v.  Webster,  1916,  IK.  B.  714. 

(«)  Now  replaced  by  s.  36  of  the  Larceny  Act,  1916  (6  &  7  Geo.  V. 
c.  50). 

(o)  Re  Humphery  arid  Humphery,  1917,  2  K.  B.  72. 
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1908  (p),  she  is  liable  to  maintain  her  parents  in  the  same 
way  as  a  femie  sole  is  liable. 

PoUoiesof  A.  married  woman  may,  by  virtue  of  the  power  of 

making  contracts  contained'  in  the  Married  Women's  Pro- 
perty Acts,  effect  a  policy  upon  her  owii  life  or  the  life  of 
her  husband  for  her'  sepiarate  use,  just  as  he  may  insure 
his  own  life  or  hers  for  his  own  benefit,  husband!  and 
wife  having  insurable  interests  to  any  amount  in  each 
other's  life  (q).  S.  11  of  the  Act  of  1882  also  provides 
that  a  policy  of  assurance  effected  by  any  man  on  his  own 
life,  and  expressed  to  be  for  the  benefit  of  his  wife,  or  of 
his  children,  or  of  his  wife  and  children,  or  any  of  them', 
or  by  any  woman  on  her  own  life,  and  expressed  to  be 
for  the  benefit  of  her  husband',  or  of  her  children,  or  of  her 
husband  and  children,  or  any  of  them',  shall  'create  a  trust 
in  favour  of  the  objects  named,  and  the  policy  mioneys 
shall  not,  so  long:  as  any  object  of  the  trust  remains 
unperformed,  form  part  of  the  esta;te  of  the  insured  or  be 
subject  to  his  or  her  debts.  But  if  it  is  proved  that  the 
policy  was  effected  and  the  premiums  paid  with  intent  to 
defraud  the  creditors  of  the  insured,  they  will  b©  entitled 
to  xeceive  out  of  the  policy  moneys  a  sum'  equal  to  the 
premiums  so  paid'.  The  insured  may  by  the  policj,  or 
by  any  memorandWm'  under  his  or  her  hand,  appoint  a 
trustee  of  the  policy  moneys,  and,  in  default  of  such 
appointment,  the  policy  vests  in  the  insured  and  his  or  her 
legal  personal  representative  as  trustee;  and  the  Court 
may,  ££  expedient,  appoint  a  new  trustee.  It  has  been 
held  that  a  policy  effected  by,  a  man  for  the  benefit  of  his 
wife  and  children  enures  for  the  benefit  of  a  second  ^vife 
and  children  of  a  second  marriage  (r),  and  the  bene- 
ficiaries will  take  jointly  unless  a  contrary  intention  is 
expressed  (s) .  If  the  person  for  whose  sole  benefit  the 
insurance  was  effected  is  convicted  of  the  murder  or  man- 
slaughter of  the  insured,  the  policy  monej^  will  never- 
theless be  payable  by  the  insurance  company,  but,  'as'  it 
would  be  against  public  policy  to  allow  the  beneficiary  to 
take  the  moneys,  they  will  form  part  of  the  insured's 
estate  (i). 

(p)  8  Edw.  VII.  0.  27. 
(g-)  Griffiths  V.  Fleminff,  1909,  IK.  B.  806. 

(»•)  Re  Browne's  Policy,   1903,   1   Ch.   188.     See  also  Re  Parker, 
1906,  1  Ch.  536;  and  contrast  Re  Griffiths'  Policy,  1903,  1  Oh.  739. 
(«)  Re  Davies'  Policy,  1892,  1  Ch.  90. 
(i)  Cleaver    v.    Mutual   Reserve   Association,    1892,    1    Q.    B.   147. 
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It  may  here  be  mentioned  that  the  Deceased  Wife's  Effect  of 
Sister's   Marriage    Act,    1907  (m),    which   legiaJised    the  marriage  with 
marriage  of  a  man  with  his  deceased  wife's  sister,  even  deceased  wife 
though  the  marriage  took  place  before  the  Act  was  passed,  as  regards 
has  not  altered'  or  interfered  with  any  rights  of  property,  ^^^^  existing 
depending  on  the  invalidity  of  such  a  marriaige  contracted  right?'^ 
before  the  Act;    for  s.  2   provides  that  no  right,  title, 
estate,  or  interiest,  whether  in  possiession  or  expectancy,  "^ 
and  whether  vested  or  contingent  at  the  time  of  the  passing 
of  the  Act,  existing  in,  to,  or  in  respect  of  any  property 
is  to  be  prejudicially  affected  by,  reason  of  a  previously 
contracted  marriage  being  made  Valid.     Therefore,  where 
a  widow  was  entitled  under  a  IwiU  to  the  incotme  of  an 
estate  during  widowhood,  with  a  gift  oVer  on  second 
marriage,  and  she  married  her  deceased  sister's  husband 
in  1904,  it  was  held  that  ishe  wa«  still  entitled  to  receive 
the  income  in  spite  of  the  Act  having  legalised  hesrsecoind 
marriage  (x) .     But  a  mere  spes  succ&ssio'rds  is  not  an 
"interest  in  expectancy"  w'ithin  the  meaning  of  s.  2, 
and,  therefore,  if  A.  married  B.,  his  deceased  wife's  sister, 
before  the  Act,  and  died  before  the  Act,  leaving  B.  alive 
and  two  children,  X.  and  Y.,  by  the  first  marriage,  and  a 
child,  Z.,  by  the  second,  on  the  death  of  X.  intestate  after 
the  Act,  Z.  would  be  entitled  to  share  in  X.'s  personalty  as 
wallas  Y.,  for  at  the  passing  of  the  Act  Y.'s  right  to  take 
X.'s  personalty  on  his  death  intestate  was  only  a  spes 
mccessionis  (y) . 

(F)  Pin-'monet/ . 

Pin-money  is  a  yearly  aUowance  settled  upon  the  wife  what  pin- 
before  marriage  for  the  purchase  of  clothes  and  lomaments,  money  is. 
so  that  she  may  deck  her  person  suitably  to  her  husband's 
rank,  and  for  his  delectation  generally.  '     ■ 

It  differs  from  separate  estate  mainly  in  the  fact  that  What  arrears 
the  wife's  riffht  to  recover  arrears  of  it  is  limited.     If  of  pin-money 
she  allows  it  to  run  into  arrear,  and  she   survives    her  recovered, 
husband,  she  can  only  claim  one  year's  arrears,  and  her 
executors  haVe  no  claimi  at  all,  not  even  for  one  year's 

And  see  In  the  Estate  of  Hall,  Sail  v.  Knight,  1914,  P.  1;  and  M 
MoughUm,  1915,  2  Ch.  173. 

(«)  7  Edw.  Vn.  o.  47. 

Ix)  Re  Whitfield,  Bill  v.  Mathie,  1911,  1  Ch.  310. 

(y)  Re  Green,  Green  v.  Meinall,  1911,  2  Oh.  275. 
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meant  by 
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phernalia. 


Wife  could 
not  dispose 
of  para- 
phernalia 
during 
husband's 


arrears  (0).  But  where  the  wife  lias  complained  of  her 
pin-money  being  paid!  short,  and  the  husband  has  pro- 
mised her  she  shall  have  it  by-and-by,  she  is  entitled  to 
the  whole  of  the  arrears  d'ue  at  her  husband's  death  {a) . 
On  the  other  hand',  if  the  husband  has  paid  for  all  the 
wife's  apparel,  and  has  provided  also  for  all  her  privafe 
expenses,  she  cannot  claim!  any  arrears  at  all  on  her  hus- 
band's death  (&).  In  the  case  of  Homard  v.  Dighy  {c), 
the  wife  had  been  a  lunatic  Avithout  any  lucid  interval 
for  forty  years,  and  so  could  not  consent  to  her  husband's 
retaining  her  pin-money,  and  yet  her  executors  were  held 
not  entitled'  to  recover  any  of  the  arrears. 

((r)  Para>pher)mlia{d). 

Before  the  Married  Women's  Property  Acts^  the 
apparel  and  personal  ornaments  of  a  wife  bestowed  upon 
her  by  her  husband,  or  bought  with  money  supplied  by 
him  for  the  purpose,  were  subject  to  special  rules.  Such 
things  might,  indeed,  have  been  given  to  her  even  by 
her  husband  for  her  separate  use  (e),  and  if  given  to  her 
by  a  relative,  whether  before  or  after  marriage,  they  were 
considered,  in  general,  as  given  to  her  for  her  separate 
use(/).  But,  if  not  so  given,  they  were  the  husband's 
property,  subject,  however,  to  a  right  in  the  wife  to 
keep  them  for  herself  if  she  survived  the  husband  (/) . 
Old  family  jewels,  which  the  husband  merely  allowed  his 
wife  to  wear,  were  not  paraphernalia,  and  she  had  no 
right  to  keep  them'  on  his  death  unless  he  gave  them  to 
\\ev{g). 

A  wife  could  not  dispose  of  her  paraphernalia  during 
her  husband's  lifetime,  for  they  continued  his  property 
until  he  died  in  her  lifetime.  But,  being  his  property, 
he  could  dispose  of  them  by  sale  or  igift  inter  vivos,  but 
not  by  his  will  if  she  survived  him  {h);  and  they  were  sub- 

(z)  Howard  v.  Digby  (1834),  2  CI.  &  Fin.  634. 

(a)  Ridout  V.  Lmois  (1738),  1  Atk.  269. 

(ft)  Thomas  v.  Bennet  (1725),  2  P.  W.  341. 

fc)  Supra. 

(d)^  The  word  "  paraphernalia. "  is  derived  from  the  Greek  word 
irifjocfjffvn,  i.e.,  property  belonging  to  the  wife  over  and  above  the  dowry 
which  the  wife  brings  to  her  husband. 

(e)  Lucas  v.   Lucas  (1738),  1  Atk.  270. 

(/)   Graham  v.  Londonderry  (1746),  3  Atk.  394. 

((f)  Jervoise  v.  Jervoise  (1853),  17  Beav.  566. 

(A)  Seymore  v.  TresUian  (1737),  3  Atk.  358. 
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ject  to  his  debts  (^) .    Where  the  husband  died  indebted,  if  life.    Hus- 

the  wife's  paraphernalia  were  taken  by  his  creditors  in  band  could 

or  towards  satisfaction  of  their  debts,  the  widow,  in  the  "f  them  by 

administration  of  her  late  husband's  estate,  was  preferred  will. 

to  the  general  legatees,  and  entitled,  therefore,  to  marshal  Paraphernalia 

the  assets,  in  all  those  cases  in  which  a  general  legatee  liable  for 

would   have  had  that  right;    and,  in    fact,  the  wife,  as    ^   ^' 

regards    her    paraphernalia,    had    the    first    claim    after 

the  creditors.     Also,  if  the  husband  should  during  his 

life  have  alienated  the  wife's  paraphernalia  by  way  of 

pledge  or  mortgage,  the  wife  surviving  him  was  entitled 

to  have  them  redeemed  out  of  his  estate  in  preference  to 

the  pecuniary  legatees  (fc) . 

Since  the  Married  Women's  Property  Acts,  whereby  Parapher- 
the  area  of  the  separate  estate  of  the  wife  has  been  "^^'*'  ^^'^^  °^' 
enlarged,  the  area  of  paraphernalia  has  been  correspond-  narrowed, 
ingly  narrowed;  for  it  appears  that  paraphernalia  were 
merely  an  exception  to  the  com'mon  law  rule,  that  the 
wife's  pure  personal  estate  in  possession  vested  in  the 
husband,  on  the  marriage  and  by  virtue  merely  of  the 
marriage,  so  that  a  wife  being  now  prima  facie  entitled 
for  her  separate  use  to  all  her  dtesses,  underwear,  and 
jewellery,  even  when  supplied  by  her  husband,  aU  these 
may  accordingly  now  be  taken  in  execution  by  a  judg"- 
ment  creditor  of  the  wife's,  and  the  husband  cannot  claim 
them  as  his;  and  the  old  notion,  that  articles  of  apparel 
and  personal  ornament  were  but  the  "trappings"  of  the 
wife,  who  was  the  chattel  of  her  husband,  and  whom  he 
merely  decked  for  his  own  delectation,  is  apparently 
become  barbarous  and  obsolete  (Z) .  There  is,  however, 
nothing  to  prevent  husband  and  wife  agreeing  that  her 
wearing  apparel  shall  be  purchased  on  his  credit  and 
remain  his  absolute  property,  the  wife  having  merely  the 
right  to  wear  it  during  his  pleasure.  In  this  event  her 
creditors  could  not  touch  it  (to)  . 

(H)  The  wife's  equity  to  a  settlement,  and  her  right  of 
surMvorsMp. 

The   Court  of  Chancery   did   not  interfere   with  the  What  is 

extensive  risrhts  sriven  by  the  common  law  to  the  husband  meant  by  the 
^         ° 1 wife's  equity 

(i)  Campion  v.  Cotton  (1810),  17  Yea.  263. 

(k)  Graham  v.  Londonderry  (1746),  3  Atk.  394. 

(1)  Masson\._  De  Fries,  1909,  2  K.  B.  831. 

(m)  RondeoM,  Legrand  f  Co.  v.  Marks,  1918,  1  K.  B.  75. 
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to  a  settle- 
ment. 


Wife's  equity 
to  a  settle- 
ment does  not 
depend  on  a 
right  of  pro- 
party  in  her, — 


but  arises 
from  the 
maxim,  "  He 
who  seeks 
equity  must 
do  equity." 


Equity  to  a 
settlement 
nearly 
obsolete. 


in  respect  of  his  -wife's  property,  except, where  the  propartiy; 
was  her  separate  estate;  and  indeed  the  Court  of  Chancery 
gave  him  the  same  rights  in  her  equitable  property,  other 
than  separate  estate,  wWch  he  had'  at  law  in  her  legal 
property;  for  equity  follows  the  law.  If,  however,  the 
property  was  of  such  a  nature 'that  any  proceedings  to 
recover  it  had'  to  be  taken  in  equity,  the  Court  in  certain 
cases  compelled  a  settlement  to  be  miade  of  the  property^ 
or  part  of  it,  on  the  wife  and  children,  and  this  right  to 
have  a  settlement  of  the  property  w'as  called  the  wife's- 
equity  to  a  settlement. 

The  wife's  equity  to  a  settlement  did  not,  and,  so  far 
as  it  still  exists,  does  not,  depend  on  any  right  of  pro- 
perty in  her,  for  if  she  insists  upon  her  equity,  she  must . 
claim  it  for  herself  and  her  children,  and  not  for  herself 
alone.  The  wife's  equity  to  a  settlement  was,  in  fact, 
a  mere  creature  of  equity,  and  was  an  application  of  the 
maxim,  "  He  who  seeks  equity  'rriust  do  equity," — that  is 
to  say,  the  Court  refused'  its  aid  to  the  plaintiff-husband 
seeking,  in  a  Court  of  Equity,  to  acquire  what  the  law 
entitled  him  to,  but  which  no  Court  of  Law  had  juris- 
diction to  give  him;  and  as  he  necessarily  came  into  a 
Court  of  Equity  for  it,  that  Court  obliged  him  to  fall  in 
with  its  own  ways,  and  never  allowed  a  husband  to  obtain 
the  fortune  of  his  wife,  without  first  'making  a  provision 
for  her  thereout.  Once  the  principle  was  recognised  where 
the  husband  was  the  plaintiff,  it  was  easy  to  apply  it  also 
to  cases  where  the  assignees  of  a  bankrupt  or  insolVBnt 
husband  were  the  plaintiffs;  and  the  rule  was  afterwards 
held  to  apply,  even  where  the  particular  assignee  of  the 
husband,  for  valuable  consideration,  was  plaintiff  (n);  and, 
eventually,  the  wife  herself  was  permitted  to  come  (as 
a  plaintiff)  to  assert  her  equity  (o). 

It  is  unnecessary,  at  the  present  day,  to  consider  in 
detail  the  rules  relating  to  the  wife's  equity  to  a  settle- 
ment, for  it  is  nearly  obsolete.  It  has  no  application 
where  the  marriage  took  place  after  1882,  for  all  the  wife's 
property  is  her  separate  property  by  virtue  of  the  Married 
Women's  Property  Act,  1882,  and  there  is  no  need  for 
a  settlement  to  be  made  of  it  by  the  Court.  And,  even 
in  the  case  of  a  woman  married  before  that  Act  came  into 

00  Scott  V.  Spashett  (1851),  3  Mao.  &  Gr.  596. 
(o)  Elibank  v.  MontoUeu  (1799),  5  Ves.  737. 
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force,  all  property  to  which  she  became  entitled  after  1882 
is  her  separate  property,  and  aglain  there  is  no  need  of  a 
settlement.  The  doctrine,  therefore,  can  only  apply  to 
property  to  which  a  married  woman  became  entitled  before 
the  1st  January,  1883,  and  which  was  not  her  sepa- 
rate property  in  equity.  Nearly  all  such  property 
has  long  ago  been  disposed  of,  and  the  only  case  in  which 
the  question  of  an  equity  to  a  settlement  is  likely  to  arise 
nowadays  is  where  a  married  woman  was  entitled  before 
the  1st  January,  1883,  to  a  non-separate  reversionary 
interest,  and  the  reversion  at  last  falls  into  possession. 

The  equity  to  a  settlement  does  not  attach  to  all  kinds  To  what 
of  property.  The  general  principle  is  that  a  settlement  property  the 
will  be  ordered  if  there  is  a  possibility  of  the  husband  attaches 
disposing  of  the  whole  of  the  wife's  interest;  but  not 
otheirtvise.  Thus,  a  settlement  would  be  ordered  of  her 
equitable  interest  in  leaseholds  (p),  and  in  pure  personal 
property  in  possession  (q) ;  but  not  in  an  estate  of  in- 
heritance, because  there  is  no  possibility  of  the  husband 
.  either  taking  or  keeping  the  inheritance  adversely  to  his 
wife;  she  has  something  better  than  ^an  equity  to  a  settle- 
ment in  such  property,  viz.,  the  whole  indefeasible  in- 
heritance in  fee  simple  or  in  fee  tail,  as  the  case  may 
be  (r) .  And  for  the  same  reason  a  claim  by  the  wife 
for  a  settlement  out  of  her  reversionary  interest  in  pure 
personal  property  is  not  maintainable  so  long  as  the 
interest  continues  reversionary,  for  if  the  wife  survives 
her  husband  without  his  having  reduced  the  fund  into 
possession  she  becomes  entitled  to  the  whole  of  it  by 
survivorship  (s) . 

With  regard  to  the  wife's  right  of  survivorship,  it  must  Wife  sur- 
be  remembered  that  the  old  comtaon  law  said  that  the  ^ISbfiid  took 
marriage  was  only  a  qualified  gift  to  the  husband  of  the  ^er  ohoses  in 
wife's  choses  in  action,  or  outstanding  personalty.     If  he  action  which 
reduced  them  into  possession  during  the  coverture  they  ^eduoedhito 
became  his  absolutely;    but   if   he  died   before  his  wife  possession, 
iwithout  having  reduced  them  into  possession,  the  wife 


(p)  Bamon  v.  Keating  (1844),  4  Hare,  1. 
(?)   "     "       ' "    "  " 


(?)  Tidd  V.  Lister  (1852),  3  De  G.  M.  &  G.  at  p.  869. 
(r)  Zije  Association  of  Scotland   v.   Siddall   (1861),  3  De  G.   F. 
&  J.  271. 

(»)  Purdew  v.  Jackson  (1823),  1  Euss.  1. 

s.  25 
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suryivorship. 


Effect  of 
Malins'  Act. 


by  right  of  survivorship  remained  entitled  to  the  property. 
Where  the  chose  in  action  was  reversionary,  there  could, 
of  course,  be  no  reduction  into  possession  so  long  as  it 
continued  to  be  reversionary. 

Before  the  passing  of  the  Married  Women's  Reiver- 
sionary  Interests  Act,  1857  (t) — commonly  known  as 
Malins'  Act — there  was  no  method  by  which  the  wife 
could  deprive  herself  of  her  right  to  take,  by  survivorship, 
her  reversionary  choses  in  action,  whether  legal  or  equit- 
able, if  they  were  not  separate  property.  Her  rever- 
sionary interest  in  realty  could  be  effectually  disposed  of 
by  a  conveyance  duly  acknowlediged  by  her  and  executed 
with  the  concurrence  of  her  husband  in  the  manner  pre- 
scribed by  the  Fines  and  Recoveries  Act,  1833  (m).  Her 
reversionary  interests  in  leasehold  property  could  be  dis- 
posed of  by  the  husband  alone,  except  where  the  interest 
was  ^uch  that  it  could  not  fall  into  possession  during  the 
coverture  (x) ;  but  to  a  revereionary  interest  in  pure  per- 
sonalty no  indefeasible  title  could  be  given  even  though 
the  assignment  was  made  by  husband  and  wife  jointly. 
The  Fines  and  Recoveries  Act,  1833,  did  not  apply  to 
personalty,  and  such  an  assignment  only  operated  to  pass 
the  husband's  interest  in  the  property,  and  was  not  re- 
garded as  an  assignment  by  the  wife  at  all  (i/) .  Even  the 
Court  had  no  power  to  take  the  wife's  consent  to  part  with 
her  title  by  survivorship  and  so  bind  her  (z) . 

Now,  however,  by  the  Married  Women's  Reversionary, 
Interests  Act,  1857,  every  married  Woman  may,  by  deed 
executed  by  her  with  the  concurrence  of  her  husband,  and 
acknowledged  by  her  in  accordance  with  the  Fines  and 
Recoveries  Act,  1833  (a),  dispose  of  every  future  or  rever- 
sionary interest,  whether  Vested  or  contingent,  in  any 
personal  estate  belonging  to  her  or  her  husband  in  her 
right.  The  Act  also  allows  her,  in  the  same  manner,  to 
release  or  extinguish  a  power  of  appointment  over  such 
personal  estate,  and  to  release  and  extinguish  her  equity 

(0  20  &  21  Vict.  c.  57. 
(«)  3  &  4  Will.  IV.  c.  74. 
(x)  See  ante,  p.  353. 

(y)  Hormby  v.  Lee  (1816),  2  Madd.  16;  1  Wh.  &  Tud.  L.  C.  163. 
(«)  Seaton  v.  Seaton  (1888),  13  App.  Ca.  61. 

(ffl)  3  &  4  Will.  IV.  c.  74,  as  amended  by  the  Conveyancing  Act, 
1882  (45  &  46  Vict.  c.  39),  s.  7. 
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to  a  settlement  out  of  personalty  in  possession.  But  the 
Act  does  not  extend  to  interests  derived  under  any  instru- 
ment made  (b)  before  the  let  January,  1858,  nor  to  rever- 
sionary interests  which  she  is  restrained  from  alienating, 
nor  to  interests  in  personalty  settled  on  her  by  any  settle- 
ment or  agreement  for  a  settlement  made  on  the  occasion 
■of  her  marriage.  These  interests  may,  hovs^ever,  now  be 
■efPectually  disposed  of  with  the  leave  of  the  Court  if  the 
disposition  is  for  her  benefit  and  she  consents  (c) .  A 
mere  possibility  or  expectancy  is  not  a  "future  interest" 
mthin  the  meaning  of  the  Act  of  1857  (d) . 

The  Married  Women's  Keversionary  Interests  Act, 
1857,  only  applies  to  property  which  does  not  belong  to 
the  wife  as  her  separate  property,  either  in  equity  or  at 
law.  Eeversionary  interests  in  separate  property  can  be 
disposed  of  by  a  married  woman  without  any  special 
formalities,  and  the  Act  of  1857,  therefore,  grows  less 
and  less  important  each  year,  as  the  women  who  were 
married  before  1883_gradually  die. 

(7)  Settlements  in  derogation  of  marital  rights. 

So  long  as  husbands  became  entitled  on  marriage  to  the  When  a 
property  of  their  wives,  any  alienation  in  fraudulent  dero-  settlement 
gation  of  the  prospective  marital  rights  would,  in  equity,  "et^ aside  as 
have  been  deembd  null  and  void.     In  the  leading  case  of  a  fraud  on 
Strathmore  v.  Bowes  (e),  Lord  Thurlow  stated  the  rule  tl»e  husband's 
thus:  "A  conveyance  by  a  wife,  whatsoever  may  be  the  rights, 
circumstances,  and  even  the  moment  before  the  marriage, 
is  prima  facie  good,  and  becomes  bad  only  upon  the  im- 
putation of  fraud.     If  a  woman,  during  the  course  of  a 
treaty  of  marriage  with  her,  makes,  without  notice  to  the 
intended  husband,  a  conveyance  of  any  part  of  her  pro- 
perty, I  should  set  it  aside,  though  prima  facie  good, 
because  affected  with  that  fraud."     In    order   that   the 
settlement  might  be  set  aside  as  fraudulent  three  con- 
ditions were  necessary:  (1)  The  husband  must  have  had  no 
notice  of  the  settlement  before  the  marriage,  for,  though 
it  may  have  been  made  without  his  knowledge,  yet  if 

(6)  See  Jte  Elcom,  1894,  1  Ch.  303. 

(c)  Conveyaucingr  Act,  1911   (1  &  2  Geo.  V.  c.  37),  s.  7. 

{d)  Allcard  v.   Walker,  1896,  2  Ch.  369. 

(e)  (1789),  1  Ves.  22;  1  W.  &  T.  L.  O.  642. 

25  (2) 
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he  was  made  acquainted  before  the  marriage  with  the  fact 
,of  its  having  been  made,  and  still  thought  fit  to  marry 
the  woman,  he  was  bound  by  it  (/).  It  was  not  necessary 
that  he  should  know:  of  the  existence  of  the  property  {g) . 
(2)  The  settlement  must  have  been  miadfe  during  the  course 
of  the  treaty  for  marriage  with  the  particular  husband 
challenging  it.  It  was  a<ocord!ingly  held  that  a  settle- 
ment made  by  a  widow  upon  herself  and  the  children  of 
a  former  marriage  was  not  fraudtilent,  because  it  was  not 
proved  that  the  person  whom  she  afterwards  married  was, 
at  the  date  of  the  settlement,  her  then  intended  hus- 
band (^).  And  in  Strathjmore  v.  Bo0es(i),  where  a 
woman,  pending  a  treaty  of  marriage  with  A.,  made  a 
settlement  with  A.'s  approbation,  and  a  few  days  after- 
wards she  threw  over  A.  and  married  B.,  who  had  no 
notice,  of  the  settlement,  the  selttlement  wais  held  good 
against  B.  (3)  The  settlement  must  not  have  beem  made 
in  favour  of  a  purchaser  for  valuable  consideration  without 
notice  of  any  intendted  derogation  of  the  marital  right  (k) . 

Frauds  on  Since  the  Married  Women's  Property"  Act,  1882,  it  is 

raa^tkaUy''*^  difficult  to  see  howl  any  conveyance  of  a  woman  about  to 

obsolete  since  marry  can  now  be  considered  fraudulent  as  against  her 

Married  husband,  whether  it  be  secret  or  not;  for  the  law  gives  him 

ftoperty*         no  rights  in  her  property  except  when  she  dies  intestate. 

Acts.  and  she  has  full  power  of  disposing  of  the  property  after 

marriage.     Apparently,  therefore,  the  equitable  doctrine 

of  fraud  on  the  marital  rights  has  become  a  merely  curious 

and  wholly  obsolete  doctrine. 

(/)  St.  George  v.  WaJce  (1833),  1  My.  &  K.  610. 

(g)  Goddard  v.  Snotc  (1826),  1  Euss.  48S. 

Qi)  England  v.  Downs  (1840),  2  Beav.  522. 

(i)  Supra. 

(A)  Ll&welUn  v.  Cobbold  (1853),  1  Sm.  &  GifP.  376. 


389 


CHAPTEE  XXV. 

INFANTS. 

The  origin  of  the  jurisdiction  of  the  Court  of  Chancery  Origmof 
elver  infants  has  been  a  miitter  of  mtich  discussion.     The  ?^'^*y;'^. 
better  opinion  seemte  to  be  that  it  \v'as  founded  on  the  o™riirfamts 
prerogative  of  the  Ci'own  as  parens  patrice,  the  exercise  and  pro- 
of which  was  delegated  to  the  Chancellor  (a) .    But  what-  visions  of 
ever  may  have  been  the  origin  of  the  jurisdiction,  it  was  ^"j.  "^gy^f 
firmly  established  at  the  time  of  the  passing  of  the  Judi- 
cature Acts,  and  s.  34  of  the  Judicature  Act,  1873  (&), 
mentions  among  the  matters  specially  assigned  to  the 
Chancery  Division  "  the  wardship  of  infants  and  the  care 
of  infants'  estates,"  while  a.  25  (10)  of  the  Act  provides 
that  "  in  questions  relating!  to  the  custody  and  education 
of  infants,  the  rules  of  equity  shall  prevail "  over  the  rules 
of  common  law.    In. suits  for  nullity  of  marriage,  judicial  Jurisdiction 
separation,  divorce,  or  restitution  of  conjugial  rights,  the  of  Divorce 
Divorce  Division  has  power  under  the  Matrimonial  Causes  ^'"sion. 
Acts  to  make  orders  as  to  the  custody,  maintenance  and 
education  of  infants,  and  this  jurisdiction  extends  to  the 
whole  period  of  infancy  (e),  though  that  Division  cannot 
compel  a  girl  of  sixteen  or  a  boy  of  fourteen  to  leave  one 
of  the  parents  against  his  or  her  wishes  (d) . 

The  father  is  the  guardian  by  nature  and  nurture  of  Father  as 
his  legitimate  children,  and  entitled  to  their  custody  and  guardian ; 
control  until  they  attain  the  age  of  twenty-one.     If  the  and  mother 
children  are  illegitimate,  neither  parent  is,  strictly  speak-  *^  giaroian. 
ing,  the  guardian,  but  prima  faeie  the  mother  is  entitled 
to  their  custody  up  to  the  age  of  fourteen  (e) .    Apart  from 

(ffi)  Sep.  V.  Gyngall,  1893,  2  Q.  B.  232,  at  pp.  240,  247. 
(*)  36  &  37  Viot.  o.  «6. 

(c)  Thomasset  v.  Thomassef,  1894,  P.  295. 

(d)  Mozley  Stark  v.  Mozley  Stark,  1910,  P.  190. 

(e)  Barmardo  v.  McHugh,  1891,  A.  C.  388;   Humphrys  v.  Polah, 
1901,  2  K.  B.  385.  i 
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statute,  the  mother  had  no  right  to  the  guardianship  of 
legitimate  children  as  against  the  father,  or  even  after 
his  death  as  against  any  guardian  appointed  by  him. 
Now,  however,  by  the  Guardianship  of  Infants  Act,. 
1886  {g),  on  the  death  of  the  father,  the  mother,  if  she 
survives  him,  is  constituted  the  guardian  of  her  infant 
children,  either  alone,  when  no  guardian  has  been 
appointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  father.  The  Court  may,  however,  Avhen 
she  is  acting  as  sole  guardian  appoint  a  guardian  to  act 
with  her  (Ji). 


Guardian 
appointed  by 
father  or  by 
mother. 


By  12  Car.  II.  c.  24,  s.  8,  the  father  may,  by  deed  or 
by  will  (i),  appoint  one  or  more  persons  to  be  guardians 
after  his  death  of  his  infant  children,  who  are  unmarried 
at  his  death,  the  guardians  so  appointed  being  usually 
called  "  testamentary  guardians,"  and  the  guardianship 
surviving  to  the  survivor  (Aj)  .  Under  this  Act  the  mother 
had  no  power  of  appointing  a  guardian,  but  by  the- 
Guardianship  of  Infants  Act,  1886  {I),  she  has  a  similar 
power  of  appointing'  a  guardian  to  act  after  the  death  of 
herself  and  her  husband,  and  if  both  parents  appoint 
guardians  they  will  act  jointly,  and  any  difference  between 
them  will  be  settled  by  the  Court.  By  the  same  section, 
the  mother  may  by  deed  or  will  provisionally  appoint 
some  fit  person  to  act  as  guardian  aftep  her  death  jointly 
with  her  husband,  and  the  Court  may  after  her  death, 
confirm  the  appointment  if  it  is  shown  that  for  any  reason 
the  father  is  unfitted  to  be  sole  guardian. 


Guardian 
appointed  by 
a  stranger. 


The  father  may  waive  his  natural  rights  of  guardian- 
ship in  favour  of  a  stranger  whom  he  has  permitted  to- 
put  himself  in  loco  parentis  towards  the  child;  and  where,, 
in  such  circumstances,  the  stranger  has  provided  for  the- 
maintenance  and  education  of  the  child,  and  has  appointed 


ig)  49  &  50  Vict.  o.  27,  s.  2. 

(A)  See  on  this  provision,  Re  X.,  1899,  1  Ch.  526. 

(»)  If  he  is  an  infant  he  cannot  make  the  appointment  by  wilL 
(Wills  Act,  1837  (1  Vict.  c.  26),  s.  7),  unless  he  is  a  soldier  on  actual 
military  service  or  a  mariner  or  seaman  at  sea  (Wills  (Soldiers  and 
Sailors)  Act,  1918  (7  &  8  Geo.  V.  c.  58),  s.  i). 

(k)  Myre  v.  Shaftesbury  (1722),  2  P.  Wms.  103;  1  W.  &  T. 
L.  Cf.  495. 

(I)  49  &  50  Vict.  c.  27,  s.  3. 
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a  guardian,  the  father  will  not  be  allowed  to  assert  his 
parental  rights  to  the  prejudice  of  the  child  (m). 

Where    an    infant    has    no    guardian,    the    Chancery  Guardian  may 
Division  may  appoint  one,  and  it  may  also  in  a  proper  be  appointed 
ease  remove  any  guardian,  even  the  father,  and  appoint  ^y  *^®  ^"""^ ' 
another  in  his  place  upon  proof  lof   misconduct   of    the 
guardian  towards  the  child,  or  upon  proof  that  the  welfare 
of  the  child  requires  it.     And  this  jurisdiction  may  be  but  usually 
exercised   although   the    child   has   no   property  (n),  but  ^^^  infant 
usually  the.  Court  will  not  interfere  unless  there  is  pro-  ™opertT* 
perty,  for  it  is  only  where  the  Court  has  the  means  of 
applying  property  for  the  use  and    maintenance  of   the 
child  that  the  Court  can  usefully  and  practically  exercise 
its  jurisdiction  (o).     It   is    usual,  therefore,  where   it   is 
desired  to  make  an  infant  a  ward  of  court,  to  pay  a  small 
sum  of  money  into  Court  on  trust  for  the  infant,  and 
start  proceedings  for  its  administration. 

By. a  "  ward  of  court "  is  properly  meant  an  infant  who  infant 
is  under  a  guardian  appointed  by  the  Court,  but,  even  becomes  a 
though  no  guardian  is  appointed,  an  infant  beconies  a  ^S     ation^'' 
ward  of  court  if  an  action  is  commenced  for  the"adiminis-  is  commenced 
tration  of  his  property  (ip),  or  if  an  order  has  been  made  relative  to  Ms 
on    a    sumtmons    for    maintenance  (g'),    or    a    trust   fund  ^^^*®'.°'^*^ 
belonging  to  him  has  been  paid  into  Court  under  the  without  suit. 
Trustee  Act  (r),  or  if  money  has  been  paid  to  the  separate 
account  of  an  infant  in  an  administration  action  to  which 
he  is  not  a  party  (s).     But  if  the  infant  is  an  alien,  none 
of  these  proceedings  apparently  makes  him  a  ward  of 
court  (t) ;  and  an  infant  does  not  become  a  ward  of  court 
by  the  Court  approving  a  settlement  under  the  Infant 
Settlements  Act,  1855  (m),  or  by  payment  into  Court  of 

(»j)  Powel  V.  Cleaver  (1789),  2  Bro.  O.  0.  499;  Zi/om  v.  BlenJcin 
(1820),  Jac.  245. 

(»)  Re  Spence  (1847),  2  Ph.  247;  Re  McGrath,  1893,  1  Ch.  143. 

(o)  Wellesley  v.  Beaufort  (1827),  2  Russ.  at  p.  21. 

(p)  Brown  v.  Collins  (1883),  25  Oh.  D.  at  p.  60;  Re  Leigh  (1888), 
40  Ch.  D.  290. 

(?)  Re  Graham  (1870),  L.  R.  10  Eq.  530. 

(r)  Re  Bodges  (1857),  3  K.  &  J.  213.  » 

(s)  J)e  Pereda  v.  De  Maneha-  (1881),  19  Ch.  D.  451.  But  see 
Brown  v.  Collins,  supra. 

(t)  Brown  v.  Collins,  supra. 

\u)  18  &  19  Viot.  0.  43;  Re  Strong  (1856),  26  L.  J.  Ch.  64. 
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purchase-money  under  the  Lands  Clauses  Act,  1845  {x), 
or  of  a  legacy  {y).  Directly  an  infant  becomes  a  ward  of 
court,  all  dealing's  with  his  person  or  property  are  subject 
to  the  Court's  control,  and'  any  unauthorised  dealing  with 
either  constitutes  contempt  of  Court. 


When  parents 
will  be 
deprived  of 
guardianship. 


Parents  are  entrusted  with  the  custody  and  education 
of  their  children  on  the  natural  presumption  that  the 
children  will  be  properly  treated,  and  that  due  care  will 
be  taken  of  their  education,  morals  and  religion.  There- 
fore, if  the  Court  is  reasonably  satisfied  that  the  children 
are  not  being  properly  treated — ^if ,  for  instance,  the  father 
ill-treats  them  (2),  or  avows  and  adopts  irreligious  or 
imtnoral  principles  (a) — the  Court  will  interfere,  even 
with  the  father.  But  a  strong  case  must  be  made  out 
before  the  Court  will  deprive  the  father  of  his  guardian- 
ship, and  the  Court  must  be  satisfied  that  he  has  so  con- 
ducted himself  or  placed  himself  in  such  a  position  as  to 
render  it  not  merely  better  for  the  children,  but  essential 
to  their  safety  and  welfare  in  some  Very  serious  and 
important  respect  that  the  father's  acknowledged  rights 
should  be  interfered  with(fe).  It  is  now  provided  by 
statute  (c)  that  the  Court  pronouncing  a  decree  of  judicial 
separation  or  divorce  may  declare  the  parent  by  reason  of 
whoso  misconduct  the  decree  is  made  to  be  a  person  unfit 
to  have  the  custody  of  the  children  of  the  marriage,  and 
in  such  a  case  that  parent  vn.ll  not  upon  the  death  of  the 
other  parent  be  entitled'  as  of  right  to  the  custody  or 
guardianship  of  the  children. 


Custody  of 
infant. 


The  guarfian  is  entitled  to  the  custody  of  his  ward, 
and  may  enforce  this  right  either  by  application  for  a 
habeas  corpus  or  by  petition  to  the  Chancery  Division. 
Before  the  Judicature  Act,  1873  {d),  on  an  application 
for  a  habeas  corpus,  the  Court  was  bound,  except  in  a 


(«)  8  &  9  Vict.  0.  18;  Re  Wilts  and  Somerset  Railway  (1865),  2 
Dr.  &  S.  552. 

{y-)  Re  Hillary  (1865),  2  Dr.  &  S.  461. 

(z)  Whitfield  v.  Hales  (1806),  12  Ves.  492. 

(a)  Shelley^v.  Westbrooke  (1817),  Jao.  266. 

(S)  Re  GoUeworthy  (1876>,  2  Q.  B.  D.  75. 

(o)  Guardiansliip  of  Infants  Act,  1886  (49  &  50  Vict.  c.  27),  s.  7. 
See  Skinner  v.  Skinner  (1888),  13  P.  D.  90. 

{d)  36  &  37  Vict.  c.  66,  s.  25  (10). 
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few  cases  providbd  for  by  statute,  to  make  the  order, 
unless  the  guardian  had  forfeited  his  or  her  right  by 
misconduct,  though  if  the  child  was  old  enough  to  choose, 
i.e.,  fourteen  if  a  boy,  sixteen  if  a  girl,  the  Court  would 
not  order  a  return  to  the  guardian  against  the  child's 
wishes;  but  where  an  application  was  made  under  the 
Chancery  jurisdiction,  the  Ctourt  could  always  refuse  the 
order,  if  satisfied  that  the  interests  of  the  child  required 
such  a  refusal.  Since  the  Judicature  Act,  1873  {d),  the 
equity  rule  applies  also  to  an  application  for  a  habeas 
corpus  (e) .  Further,  by  the  Guardianship  of  Infants  Act, 
1886  (/),  the  Court  can,  on  the  application  of  the  mother, 
make  such  orders  as  to  the  custody  of,  and  right  of  access 
to,  an  infant  as  it  thinks  fit,  having  regard  to  the  infant's 
welfare  and  the  conduct  and  wishes  of  the  parents,  and  can 
thus  override  altogether  in  favour  of  the  mother  the 
common  law  rights  of  the  father  (cf) ;  and  by  the  Custody 
of  Children  Act,  1891  (h),  the  Court  may  refuse  to  order 
the  delivery  of  a  child  to  the  parent  if  the  parent  has 
abandoned  or  deserted  the  child,  or  been  guilty  of  such 
conduct  that  the  C'ourt  ought  to  refuse  to  enforce  the 
right  of  custody. 

The  guaf dian  determines  the  mode  of  and  place  for  Education  of 
education  of  his  ward,  and  the  Court  will,  if  necessary,  ™fant. 
enforce  obedience  to  hie  wishes  (*) .  But,  in  general,  the 
religious  education  of  an  infant  must  be  according  to  the 
religion  of  the  father  (fc),  unless  the  father  has  forfeited' 
or  abandoned  his  right  to  have  the  child  brought  up  in 
his  religion  (l),  and  this  is  so  although  he  has  agreed,  even 

((0  36  &  37  Vict.  c.  66,  b.  25  (10). 

(e)  Beg.  v.  Gyngall,  1893,  2  Q.  B.  232.  And  see  Se  Mathieson 
(1918),  87  L.  J.  Ch.  44S. 

(/)  49  &  50  Vict.  0.  27,  s.  5,  which  superseded  sect.  1  of  the 
Infants'  Custody  Act,  1873  (36  Vict.  u.  12). 

(?)  Jie  Taylor  (1876),  4  Ch.  D.  157;  iJe  Mderton  (1883),  25 
•Ch.  D.  220;  Re  A.  and  B.  {Infants),  1897, 1  Oh.  786. 

(A)  54  Vict.  0.  3.  See  also  Children  Act,  1908  (8  Edw.  VII. 
"C.  67),  s.  21;  Punishment  of  Incest  Act,  1908  (8  Edw.  VII.  c.  45), 
8.  1  (4). 

(j)  See  Tremain's  case  (1731),  1  Str.  167,  where,  being  an  infant, 
le  went  to  Oxford,  contrary  to  the  orders  of  his  guardian,  who  would 
lave  him  go  to  Cambridge;  and  the  Court  sent  a  messenger  to  carry 
Tiim  from  Oxford  to  Cambridge;  and  upon  his  returning  to  Oxford, 
iihere  went  another,  tarn  to  carry  him  to  Cambridge,  quam  to  keefp 
liim  there." 

{k)  Re  Violet  Nevin,  1891,  2  Ch.  299. 

(0  Re  Newton,  1896,  1  Ch.  740. 
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before  marriage,  to  allow  the  children  to  be  brought  up 
ill  the  mother's  religion,  for  such  an  agreement  is  unen- 
forceable, though  weight  may  be  given  to  it  in  deciding 
whether  the  father  has  abandoned  his  right  (m).  Even 
after  his  death,  the  mother  must  bring  up  the  children 
in  his  religion  unless  he  has  forfeited  or  abandoned  his 
right  (w) .  A  Protestant  guardian  who  becomes  a  Roman 
Catholic,  or  hi.ee  versa,  may  be  removed  on  that  account 
alone,  if  the  welfare  of  the  infant  requires  that  rather 
extreme  remedy  (o). 


Father  may 
agree  in 
separation 
deed  to  give 
up  custody 
to  mother. 


Formerly,  an  agreement  in  a  separation  deed  by  the 
father  to  give  up  the  custody  and  control  of  his  child 
to  the  mother  was  not  enforceable,  being  regarded  as  con- 
trary to  public  policy,  though  if  it  had  been  acted  upon 
the  Court  might,  in  the  interests  of  the  child,  have  refused 
to  enforce  the  father's  rights.  It  is,  however,  now  pro- 
vided by  the  Infants'  Custody  Act,  1873,  that  such  an 
agreement  is  not  invalid,  but  that  the  Court  is  not  to  en- 
force it  if  it  is  not  for  the  benefit  of  the  child  to  do  so  (p) . 


Ward  of 
Court  must 
not  be  taken 
out  of  juris- 
diction 
without  leave 


A  ward  of  court  may  not  be  taken  out  of  the  jurisdiction 
without  leave,  and  such  leave  was  formerly  difficult  to 
obtain,  but  leave  will  now  be  granted  if  the  removal  is 
shown  to  be  for  the  benefit  of  the  infant,  and  there  is 
sufficient  security  that  the  future  orders  of  the  Court  will 
be  obeyed  (g). 


Marriage  of  The  sanction  of  the  Court  to  the  marriage  of  a  ward 
■ward  of  Court  of  court,  whether  male  or  female,  is  invariably  required 
to  be  obtained  (r) ;  and  if  a  man  should  marry  a  female 
ward,  or  a  woman  should  marry  a  male  ward,  without 
the  sanction  of  the  Court,  he  or  she,  and  all  others  con- 
cerned in  aiding  or  abetting  the  act,  will  be  guilty  of 
contempt  of   Court,  and  may  be  punished   by  imprison- 


must  be  vtith 
consent  of 
Court. 


(w)  Andrews  v.  Salt  (1873),  L.  R.  8  Oh.  App.  622;  Jie  Agar-EUis. 
Agar-Ellis  v.  Lasoelles  (1878),  10  Ch.  D.   49. 

(«)  Ee  Scanlan  (1888),  40  Ch.  T>.  200. 

(o)  F.  V.  F.,  1902,  1  Ch.  688. 

(p)  36  Viot.  c.  12,  s.  2.     See  Re  Besant  (1879),  11  Ch.  D.  508. 

Ig)  Jie  Callaghan,  Elliott  v.  Lambert  (1884),  28  Ch.  D.  186. 
And  see  Re  J.  {an  Infant)  (1913),  108  L.  T.  554;  R.  ».  Wigand,  1913> 
2  K.  B.  419. 

(r)  Smith  v.  Smith  (1745),  3  Atk.  .305. 
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ment  («),  and  their  ignorance  of  the  fact  that  the  infant 
is  a  ward  will  not  be  sufficient  to  acquit  them  of  the 
contempt,  although  it  may  weigh  in  d-etermining  the 
severity  of  their  punishment  (t).  The  ward  also  may  he 
committed  for  contempt  if  the  marriage  was  contracted 
contrary  to  the  express  order  of  the  Court  (m).  If  there  How 
is  reason  to  suspect  an  improper  maiTia^e  being  contem-  improper 
plated,  the  Court  may  require  the  guardian  to  enter  into  ™^ain^ 
a  recognizance  tliat  the  infant  shall  not  marry  without 
the  sanction  of  the  Court,  in  which  case,  if  the  marriage 
should  take  place,  though  without  the  privity  of  the 
guardian,  the  recognizance  would,  in  strictness,  be  for- 
feited (x);  and  the  Court  may  by  injunction  interdict 
communications  between  the  ward  and  his  or  her  ad- 
mirer (y),  and,  if  the  guardian  is  suspected  of  any  con- 
nivance, it  will  remove  him  and  commit  the  ward  to  the 
care  and  custody  of  another  guardian  (z). 

In  case  of  an  offer  of  marriage  of  a  ward,  the  Court  Settlement 
upon  petition  refers  it  to   Chambers   to  ascertain  and  ™"stbe 
report  whether  the  match  is  a  suitable  one,  and  also  what  by  Court, 
settlement  ought  to  be  made .    In  the  case  of  the  marriage 
of  a  female  ward  without  the  sanction  of  the  Court,  the 
Court  used  to  compel  the  husband  to  make  a  suitable 
settlement  of  the  wife's  property  by  com'mitting  him  for 
contempt  and  refusing  to  discharge'  him  until    he    had 
executed   the  settlement  (a) ;    but,  as  he  nowadays  takes 
no  interest  in  her  property,  owing  to  the  Married  Women's 
Property  Acts,  and  therefore  cannot  settle  it,  and  as  the 
Court  has  no  power  to  compel  its  ward  to  execute  a  settle- 
ment (6),  the  Court  has  lost  most  of  its  powers  in  this 
respect  (c) . 

Under  the  Marriage  Act,  1823  (d),  the  guardian  of  any  Settlements 

minor,  whether  a  ward  of  court  or  not,  who  has  married  under  the 

Marriage 

(»)  Si/re  V.  Shaftesbury  (1722),  2  P.  Wms.  103;  1  W.  &  T.  L.  C.      "*'  ^*^^* 
496.  (0  Herbert's  case  (1731),  3  P.  W.  116. 

(«)  Re  H.,  1909,  2  Ch.  260. 

(»)  Eyre  v.  Shaftesbury  (1722),  1  W.  &  T.  L.  C.  at  p.  502. 

ly)  Pearci  v.   Crutchfield  (1807),  14  Ves.  206. 

(z)  Tombes  v.  Elere  (1747),  Dick.  88. 

(ffi)  Field  V.  Moore  (1853),  17  Beav.  146. 

(S)  Re  Leigh,  Leigh  v.  Leigh  (1888),  40  Ch.  D.  290;  Re  Sampson 
and  Wall  (1884),  25  Ch.  D.  482. 

(c)  See  Simpson  on  Infants,  3rd  ed.  p.  283. 

id)  4  Geo.  IV.  0.  76,  s.  23. 


396 


THE  PRINCIPLES  OF  EQUITY. 


without  his  consent,  may  obtain  a  declaration  of  for- 
feiture against  the  party  who  procured  the  celebration 
of  the  marriage  by  falsely  stating!  that  such  consent  had 
been  given,  and  the  Court  will  thereupon  decree  a  settle- 
ment on  the  innocent  party  or  the  issue  of  the  marriage. 


Settlements 
under  the 
Infant 
Settlements 
Act,  1855. 


By  the  Infant  Settlements  Act,  1855  (e),  an  infant,  not 
being  under  twenty  years  of  age  if  a  male,  or  seventeen 
years  if  a  female,  may,  upon  or  in  contemplation,  of 
marriage,  with  the  Court's  sanction,  make  a  binding  settle- 
ment of  his  or  her  property,  real  or  personal,  or  of  pro- 
perty over  which  he  or  she  has  a  power  of  appointment; 
and  every  settlement  so  made  will  be  as  effectual  as  if 
the  infant  were  of  full  age  (/),  except  that  a  disentailing 
deed  executed  by,  or  an  appointment  under  a  power  made 
by,  an  infant  tenant  in  tail  {g)  will  be  void  if  the  infant 
dies  under  age.  The  Act  enables  the  Court  to  sanction 
a  settlement  after  marriage  as  well  as  an  ante-nuptial 
settlement,  whether  the  infant  is  a  ward  of  court  or 
not  {h),  but  not  to  compel  the  making  of  a  settlement  {i). 
The  sanction  of  the  Court  can  be  obtained  on  originating 
summons  in  the  Chancery  Division  (fc),  and  will  generally, 
be  g'ranted  as  a  matter  of  course,  and  without  any  inquiry 
being  directed  as  to  the  propriety  of  the  marriage,  unless 
the  infant  is  a  ward  of  court. 


Powers  of 
guardians 
oyer  property. 


The  powers  of  guardians  over  the  property  of  their 
wards  are,  apart  from  statutory  provision,  very  small  and 
ill-defined.  The  father,  as  such,  appears  to  have  no  rights 
over  property,  whether  real  or  personal,  belonging  to  his 
child,  and  cannot,  for  instance,  give  a  valid  receipt  to  an 
executor  for  a  leglacy  given  to  the  child  unless  the  will  or 
the  Court  authorises  payment  to  the  father  (?) .  And 
persons  who  are  appointed  by  the  Court  to  be  guardians 
simply  of  the  infant's  person  have  similarly  no  authority 


(e)  18  &  19  Vict.  o.  43. 

If)  See  Seaton  v.  Seaton  (1888),  13  App.  Gas.  61. 

Ig)  Scott  V.  Ranhury,  1891,  1  Oh.  298. 

(K)  Re  Sampson  and  Wall  (18M),  25  Oh.  D.  482;  Re  PhUlips 
(1887),  34  Ch.  D.  467;  Re  A.  B.,  1914,  W.  N.  140. 

(«)  Re  Leigh,  Leigh  v.  Leigh  (1888),  40  Ch.  D.  290. 

Qe)  Rules  of  the  Supreme  Court,  1883,  Ord.  LV.  r.  2. 

(I)  Rotherham  v.  Tanshaw  (1748),  3  Atk.  at  p.  629.  See  Simpson 
on  Infants,  3rd  ed.  pp.  160  et  seq. 
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over  his  property.  But  testamentary  guardians,  i.e., 
guardians  appointed  by  the  father  under  12  Gar.  II.  c.  24, 
s.  8,  or  hj  the  mother  under  the  Guardianship  of  Infants 
Act,  1886  (ttv),  though  they  acquire  no  estate  in  the  lands 
of  their  -ward  («),  are  entitled  to  receive  the  profits  of  the 
lauds  for  the  benefit  of  the  ward,  and  to  have  the  manage- 
ment of  his  personalty  (o) .  An  infant's  land  is,  however, 
usually  managed  by  the  trustees  mentioned  in,  or 
appointed  under,  the  ConVeyancingi  Act,  1881  (p),  which 
applies  to  land  desoending  to  an  infant  as  well  as  to  an 
interest  taken  by  him  undter  a  settlement  (g),  and  if 
trustees  are  appointed  under  the  Act  the  powers  of  the 
guardian  are  superseded  (r) .  Where  it  is  necessary  to  sell 
or  lease  an  infant's  land,  recourse  is  usually  had  to  the 
provisions  of  the  Settled  Land  Act,  1882  (s),  by  virtue  of 
which  the  land'  is  treated  as  settled  land.  So  far  as 
guardians  receive  property  belonging  to  their  wards,  they 
are  trustees  of  it  {t). 

The  Court  will  not  usually  sanction  a  change  of  the  Character  of 
personal  property  of  an  infant  into  real  property,  or  of  infant's  pro- 
his  real  property  into  personalty,  because  such  a  conversion  uguSly" 
affects  not  only  the  infant  himself  but  the  rights  of  his  allowed  to 
representatives  in  the  event  of  his  death  (m)  .    Where  the  ^  changed 
change  is  manifestly  for  the  infant's  benefit,  or  where  it  i^^rity.* 
is  absolutely  necessary,  as  for  repairs  which  the  income  is 
insufi&cient  to  meet,  the  Court  will  sanction  a  conversion, 
but  even  then  the  Court  by  its  order  preserves,  as  far  as 
possible,  the  character  of  the  property,  so  that  in  the  event 
of  the  death  of  the  infant  under  age  the  new  investment 
shall  be  held,  in  trust  for  the  benefit  of  those  who  would 
have  been  entitled  to  it  had  it  remained  in  its  original 
state  (x) .     But,  in  the  absence  of  any  provision  in  the 
order   or  in   any  statute,   once  a  conversion  is   rightly 
directed  by  the  Court,  all  the  effects  of  conversion  follow, 

(m)  49  &  50  Vict.  c.  27,  s.  3. 

(«)  Gardner  v.  BUne  (1842),  1  Ha.  381. 

(0)  12  Car.  II.  o.  24,  S3.  8,  9. 

Xf)  44  &  45  Vict.  0.  41,  s.  42. 

(?)  R'.  Cowley,  1901,  1  Oh.  38. 

(r)  See  Re  Belyar,  1902,  1  Ch.  391.  , 

(s)  45  &  46  Vict.  0.  38,  ss.  59  and  60. 

(0  Matkevj  v.  Brise  (1851),  14  Beav.  341. 

(m)  Camden  {Marquis)  v.  Murray  (1881),  16  Ch.  D.  at  p.  171. 

(x)  Ware  v.  Polhill  (1805),  11  Ves.  278. 
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and  there  is  no  equity  as  between  the  real  and  personal 
representatives  of  the  infant  for  a  reconversion  {y) . 

Fathra:  bound  The  Court  has  power  to  allow  the  income  of  property 
M/childr™  *°  which  an  infant  is  entitled  to  he  used  for  his  mainten- 
andnot  '  ance,  but  it  will  not  usually  make  an  allowance  to  the 
allowed  main-  father  for  this  purpose,  since  a  father  is  bound  to  maintain 
oftheir  °ro-  ^^®  children  {z),  though  it  will  make  an  allowance  to  the 
perty,  unless  mother,  as  the  Court  does  not  recognise  her  as  being  under 
unable  to  a  similar  obligation  {a) .  Even  the  father  will  have  an 
support  them  allowance  made  to  him  if  he  is  not  able  to  give  the 
or  tnere  is  ■  -i  i  i     •       •  •     i  ^  ^  i  -i  i> 

an  absolute      child   an    upbringing   suitable    to    the   child  s    expectant 

trust  to  apply  fortune  (&);  and  if  a  marriage  settlement  contains  a  trust 

!^^?![+f  „  to  apply  the  income  of  a  fund  for  the  maintenance  and 

maintenance.  '^i.-'  i-ii  11.1        •  ■  \    ^  1 

education  01  the  children,  the  father  is  entitled  to  have  the 

income  so  applied  without  reference  to  his  ability  or 
inability  to  maintain  and  educate  theni;  for  this  is  a 
matter  of  contract  (c) .  It  is  otherwise,  however,  where 
the  settlement  contains  not  a  trust  but  a  mere  dis- 
cretionary power  to  apply  the  income  for  maintenance;  in 
such  a  case,  if  the  trustees  pay  over  the  vsrhole  fund  to  the 
father  without  exercising  their  discretion  at  all,  he  may 
be  called  upon  to  refund  the  whole  amount  received  by 
him  (d),  and  an  attempt  to  delegate  to  others  a  discre- 
tionary power  of  maintenance  given  to  the  donee  per- 
sonally is  wholly  inoperative  (e).  But  if  the  trustees,  in 
the  honest  exercise  of  their  discretion,  paid  the  income  to 
the  father,  the  Court  would  not  interfere  (/) .  In  case  a 
father  should  apply  his  child's  property  towards  its  main- 
tenance in  circumstances  in  which  he  would  not  have  been 
allowed  anything  for  maintenance  he  may  be  ordered  to 
refund;  and,  on  the  other  hand,  where  he  has  applied  his 
own  property  for  the  child's  maintenance  in  circumstances 
in  which  he  would  have  been  allowed  something  for  that 
purpose,  he  will  receive  a  sum  in  respect  of  such  past 
maintenance  (ff) .    Where  a  settlement  gives  a  discretion  to 

(y)  Burgess  v.  Booth,  19018,  2  Oh.  648.     See  ante,  p.  166. 
(z)  Fawkner  v.  WatU  (1741),  1  Atk.  408. 
(ff)  Douglas  v.  Andrews  (1849),  12  Beav.  310. 
(b}  BuchworlJi  v.  Buckworth  (1784),  1  Cox,  80. 

(c)  Mundy  v.  Marl  Eowe  (1793),  4  B.  C.  O.  224. 

(d)  Wilson  V.  Turner  (1883),  22  Ch.  D.  521. 

(e)  Re  Greenslade,  Greenslade  v.  McGowen,  1915,  1  Ch.   155. 
(/)  Bryant  v.  HioMey,  1894,  1  Ch.  324. 

(g)  See  Re  Evans,  Welch  v.  Channell  (1884),  26  Ch.  D.  58. 
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the  trustees  to  apply  a  sum  for  'maintenance  and  educa- 
tion, but  provides  that  nothing  shall  be  so  applied  while 
the  child  is  in  the  father's  custody  or  control  or  while  the 
father  has  anything  to  do  with  the  education,  this  provi- 
sion is  not  contrary  to  public  policy  and  the  trustees  can 
only  pay  maintenance  in  accordance  with  the  specified 
conditions  (h). 

The  Court  has  power  to  allow  maintenance  to  an  infant  Whether 
out  of  property  in  which  he  has  an  interest  even  though  X^*^^ol 
the  instrument  under  which  he  takes  the  interest  contains  rents  and 
a  direction  to  accumulate  the  income  for  a  period  allowed  profits 
by  law.  For  instance,  where  a  will  directed  income  to  be  accumulated^ 
accumulated  for  twenty-one  years  for  the  purchase  of  land 
to  be  held  on  trust  for  A.  B.  for  his  life,  and  afterwards 
for  his  eldest  son  for  life,  and  for  the  first  and  other  sons 
of  such  eldest  son  successively  in  tail,  and  A.  B.  was 
possessed  of  a  moderate  income  only,  which  was  insuffi- 
cient for  the  maintenance  and  education  of  his  sons  to  fit 
them  for  the  prospective  positions  in  life  which  by  reason 
of  the  testator's  bounty  they  would  fill,  the  Court,  not- 
withstanding the  direction  for  accumulation,  allowed  to 
the  father  an  immediate  present  allowance  for  the  main- 
tenance and  general  benefit  of  the  infants  (i) .  And  where 
a  testator  directed  the  income  of  his  real  and  personal 
estates  to  be  accumulated  for  tw'enty-one  years,  and  gaVe 
the  accumulated  estates  to  his  sister  for  life,  with  succes- 
sive remainders  to  her  three  sons  and  their  respective 
children,  the  Court  directed  a  present  annual  sum  to  be 
paid  to  the  sister  out  of  the  income  of  the  personal  estate 
for  the  maintenance  and  education  of  her  three  sons  (k) . 
But  the  Court  requires  to  be  satisfied  in  all  such  cases 
that  there  are  special  circumstances  justifying  it  in 
practically  setting  aside  pro  tcmto  the  trust  for  accumula- 
tion, and  in  the  absence  of  special  circumstances  it  will 
not  interfere  with  that  trust,  notwithstanding  the  trust 
may  be  hurtful  and  capricious  (Z). 

(A)  In  re  Borxcick's  Settlement,  Woodman  v.  BonvioTe,  1916,  2 
Ch.  304. 

(i)  Re  Allan,  HavelocJc  v.  Haveloek  (1881),  17  Ch.  D.  807.  Such 
a  direction  for  accumulation  would  now  be  invalid  under  the  Accumu- 
lations Act,  1892  CSS  &  56  Vict.  c.  58). 

(/c)  Re  Collins,  Collins  v.  Collins  (1886),  32  Oh.  D.  229. 

(0  Re  Jlford,  Hunt  v.  Parry  (1886),  32  Ch.  D.  383. 
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How 

allowance  is 
regulated. 


In  allowing  maintenance  for  an  infant,  regard  will  be 
had  to  the  state  and  condition  of  his  family.  Thus,  where 
there  are  younger  children,  especially  if  they  are  numerous 
and  destitute,  the  Court  will  make  a  liberal  allowance  to 
the  eldest  son  out  of  his  property,  that  he  may  be  the 
better  able  to  maintain  his  brothers  and  sisters,  and  so 
derive  indirectly  a  greater  benefit  from  their  society  (m) ; 
and  a  liberal  allowa,nce  will  also  sometimes  be  made  for 
infants  in  order  to  relieve  or  assist  their  parents  even, 
\Yhere  the  latter  are  in  comparatively  distressed  circum- 
stances (n) .  In  all  these  cases  it  is  the  infant's  benefit 
which  is  considered,  although  the  benefit  he  derives  may 
sometimes  seem  slightly  remote  (o) . 


When  past 
maintenance 
maybe 
charged  on 
the  corpus 
of  realty. 


Upon  a  petition  for  maintenance,  the  Court  has  juris- 
diction, without  any  action  being  brought,  to  charge  the 
expenses  of  past  maintenance  on  the  corpus  of  the  fee 
simple  estates  in  possession  of  the  infant,  such  charge 
being  in  the  nature  of  a  judgment  for  necessaries  followed 
up  hy  execution  against  the  infant's  realestate  (p).  But 
no  such  charge  can  be  made  if  the  infant  is  entitled  in 
tail,  or  in  remainder  only,  whether  in  fee  or  in  tail  (q) . 
"  The  case  of  Re  Hoimrth  (p)  went  to  the  very  verge  of 
the  law,  and  perhaps  beyond  it"  (r).  Maintenance  may, 
however,  be  allowed  out  of  the  capital  of  personalty,  if 
the  income  is  insufficient. 


Power  of 
trustees  to 
use  income 
for  infant's 
maintenance, 
&o. 


Applications  to  the  Court  for  an  order  as  to  mainten- 
ance are  not  generally  necessary  nowadays  owing  to  the 
provisions  of  the  Conveyancing  Act,  1881  (s) — provisions 
which  apply  to  all  instruments  which  show  no  contrary 
intention.  Whether  they  came  into  operation  before  or  after 
the  Act.  The  section  provides  that  where  any  property  is 
held  by  trustees  in  trust  for  an  infant,  either  for  life  or 
for  any  greater  interest,  and  w'hether  absolutely  or  contin- 


(m)  Bradshaiv  v.  Bradshaw  (1820),  1  J.  &  W.  647. 

(«)  Heysham  v.  lleysham  (1785),  1  Cox,  179. 

(o)  See  Brown  v.  Smith  (1878),  10  Ch.  D.  377;  Re  Walk»r,  Walker 
V.  Duncombe,  1901,  1  Ch.  879. 

(p)  iJe  Howarth  (1873),  L.  E.  8  Ch.  App.  415. 

(?)  Re  Hambrough,  1909,  2  Ch.  620;  Re  Badger,  1913,  1  Oh.  385. 

(r)  Per  Lindley,  L.  J.,  in  Cadman  v.  Cadman  (1886),  33  Ch.  D. 
397,  at  p.  401. 

(s)  44  &  45  Vict.  0.  41,  s.  43,  replacing  s.  26  of  Lord  Cranworth's 
Act,  1860  (23  &  24  Vict.  c.  145). 
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gently  on  his  attaining  the  age  of  twenty-one  years,  or  on 
the  occurrence  of  any  event  before  his  attaining  that  age, 
the  trustees  may,  at  their  sole  discretion,  pay  to  the 
infant's  parent  or  guardian,  if  any,  or  otherwise  apply  for 
or  towards  the  infant's  maintenance,  education  or  benefit, 
the  income  of  that  property,  or  any,  part  thereof,  whether 
there  is  any  other  fund  applicable  to  the  same  purpose, 
or  any  peraon  bound'  by  law  to  provide  for  the  infant's 
maintenance  or  education  or  not.  In  the  case  of  contin- 
gent interests,  the  section  does  not  apply  if  the  infant  is 
only  entitled  on  the  occurrence  of  some  event  after  he 
attains  twenty-one,  e.g.,  on  attaining  twenty-five,  nor 
does  it  apply  if  the  infant  is  entitled  contingently  to  the 
capital  only,  the  intermediate  income  going  to  a  third 
person  {t) .  So  far  as  the  income  is  not  expended  by  the 
trustees,  the  section  provides  that  it  must  be  accumulated 
by  them,  and  held  for  the  benefit  of  the  person  who  ulti- 
mately becomes  entitled  to  the  property  from  which  the 
accumulations  arise.  Where  the  property  is  settled  on  an 
infant  for  life  contingently  on  his  atjtaining  twenty-one, 
with  remaindters  over,  it  has  been  held  that  the  accumula- 
tions must  be  treated'  as  capital,  and  do  not  belong  to  the 
infant  absolutely  on  attaining  full  age  (u) .  But  the 
trustees  are  expressly  authorised  to  apply  accumulations 
for  the  infant's  benefit  as  if  they  were  current  income. 

(0  Re  George  (1877),  5  Ch.  D.  637;  Re  Dickson,  Bill  v.  Grant 
(1885),  28  Ch.  D.  261;  Re  Eyre,  1917,  1  Ch.  351;  Re  Boulter,  Capital 
and  Counties  Bank,  Ltd.  v.  Boulter,  1918,  2  Oh.  40.  As  to  con- 
tingent gifts  to  a  class,  see  Re  Holford,  1894,  3  Ch.  30  (personalty), 
and  Re  Averill,  1898,  1  Oh.  523;  and  Re  Stevens^  1916,  1  Oh.  429 
(realty). 

(«)  Re  Bowlby,  1904,  2  Ch.  685. 
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CHAPTER  XXVI. 

LUNATICS,    IDIOTS,,  AND    PERSONS    OF    UNSOUND    MIND. 

Lunacy  by  "  j^  jg  ^q  ]^q  bome  in  mind,"  said  Lord  Justice  James,'  in 
nojurSuotion  BeaM  V.  Smith  (a),  "  that  unsoundiiess  of  mind  gives  the 
to  equity.  Court  of  Chancery  no  jurisdiction  whatever.  It  is  not 
like  infancy  in  that  respect.  The  Court  of  Chancery  is 
not  the  curator  either  of  the  person  or  the  estate  of  a  persoji 
of  unsound  mind,  whom'  it  does  not  and  cannot  make  its 
ward.  It  is  not  by  reason  of  the  incompetency,  but  not- 
withstanding the  incompetency,  that  the  Court  of  Chan- 
cery entertains  the  proceedings.  It  can  no  more  take 
upon  itself  the  managemfent  or  disposition  of  a  lunatic's 
property  than  it  can  the  majiagement  or  disposition  of 
the  property  of  a  person  abroad  or  confined  to  his  bed 
by  illness.  The  Court  can  only  exercise  such  equitable 
jurisdiction  as  it  could  under  the  same  circumstances  have 
exercised  at  the  suit  of  the  person  himself,  if  of  sound' 
mind."  For  instance,  if  there  are  trusts  to  execute,  or 
a  fund  has  been  paid  into  the  Chancery  Division,  that 
Court  has  jurisdiction,  in  spite  of  the  lunacy  of  the  person 
entitled,  to  execute  the  trust  or  administer  the  fund,  pro- 
vided there  are  no  lunacy  proceedings  pending,  and  will 
direct  payment  of  the  income  to  the  person  who  is  acting 
as  guardian  to  the  lunatic  upon  his  undertaking  to  apply 
the  income  for  the  maintenance  of  the  lunatic;  and  even 
the  capital  itself  will  in  a  proper  case  be  directed  to  be 
so  paid  out  and  applied  (&). 

The  jurisdio-  Lunatics  axe  subject  to  a  special  jurisdiction,  which  was 
theExohequer  "^  existence  long  before  the  Court  of  Chancery  originated', 
upon  inquisi-  being  Originally  Vested  in  the  Court  of  Exchequer,  owing 
tion,—  to  the  fact  that  that  Court  had'  special  care  of  the  Crown's 

prerogative  in  -matters  of  revenue.     The  prerogative  of 

(a)   (1873),  L.  R.  9  Ch.  App.  85,  at  p.  92. 

(6)  He   Brandon    (1879),    13    Oh.    D.    773;    He   Tu^    (1886),    32 
Ch.  D.  39;  TJe  Carr,  1904,  1  Oh.  792. 
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the  CroTvli  was  subsequently  defined  by  the  Statute  of  because  a 
Prerogatives  (17  Ed\v.  II.),  the  9th  chapter  of  whioh  matter  of 
related^  to  idiots,  and  the  10th  chapter  to  lunatics.  It 
was  undter  that  statute  that  the  Cirown  acquired,  in  effect, 
the  management  of  the  estates  of  idiots  and  of  lunatics', 
subject  to  the  duty  of  maintaining  the  idiot  or  lunatic 
during  all  the  period  of  the  mental  incapacity,  and  ren- 
dering up  the  estates  to  the  representatives  of  the  idiot 
upon  his  death,  and  to  the  lunatic  himself  upon  his 
recovery,  or  to  his  representatives  in  like  manner  upon 
Ms  death. 

The  jurisdiction  of  the  Court  of  Exchequer  in  Lunacy  Exchequer 
was  very  early  superseded,  and  after  the  jurisdiction  in  l^™''*i^an™ 
Lunacy  had  been  vested  in  various  Courts  and  officials,  ferredtoLord 
eventually  the  practice    became  a  const/ant  one   for    the  Chancellor. 
Crown  to  delegate  the  care  and  custody  of  lunatics  and  of 
their  estates  to  the  Lord   Chancellor,  not  as   being   the 
President  of  the  Court  of  Chancery,   but  as  being  an 
■executive  officer  of  the  highest  standing  in  the  realm  and 
enjoying  the  most  intimate  personal  relations  with  the 
Crovsm.     But  no  doubt  the  fact  that  the  Lord  Chancellor 
was  also  a  great  judicial  officer,  and  therefore  a  competent 
adviser  in  matters  of  law  and  equity,  was  a  reason  which 
lielped  to  fix  the  Lunacy  jurisdiction  permanently  in  the 
President  of  the  Chancery  Court. 

Shortly  after  the  appointment  of  the  Lordis  Justices  in  Lords  Justices 
1851  (c)  as  a  Court  of  Appeal  in  Chancery,  with  all  the  oononrrently 
original  and  other  jurisdiction  of  the  Lord  Chancellor  in  ^o'f^Lord 
the   Court  of   Chancery,   a   warrant   under  the  Queen's  Chancellor, 
sign-manual  was  madte  out  to  each  of  the  Lords  Justices,  acqi^ed  the 
intrusting  him  with  the  care  and  custody  of  lunatics ;  and  ind  noV°"' 
under  the  Lunacy  Regulation  Act,  1853  (d),  the  jurisdic-  exercise  it. 
tion  of  the  Lords  Justices  in  Lunacy,  concurrently  with 
that  of  the  Lord  Chancellor,  was  continued.    Then,  after- 
wards, upon  the  coming  into  operation  of  the  Judicature 
Acts,  1873  and  1875  (e), — when  the  Lords  Justices  became 
a  mere  limb  of  the  new  Court  of  Appeal,  and  were  there- 
fore indirectly  deprived  of  all  original  jurisdiction  in  the 
Chancery    Division    of    the     High     Court, — the    Lords 

(c)  14  &  15  Vict.  e.  83. 
Id)  16  &  17  Vict.  c.  70. 
(e)  36  &  37  Vict.  c.  66;  38  &  39  Vict.  o.  77. 

26(2) 


404 


THE  PRINCIPLES  OF  EQUITY. 


What  pro- 
ceedings in 
Chancery- 
would  be  a 
contempt  on 
the  lunacy 
jurisdiction. 


Powers  of 
managing  and 
administering 
a  lonatlo's 

estate  con- 
ferred by- 
Lunacy  Act. 
1890,  ss.  116 
,  et  seq. 


Justices  were  appointed,  under  s.  51  of  the  Judicature 
Act,  1873,  additional  judges  of  the  Chancery  Division, 
for  the  purpose  of  more  effectively  exercising  their  juris- 
diction in  Lunacy,  and  so  as  to  possess  and  be  able  to  exer- 
cise all  the  original  jurisdiction  of  Chancery,  that  was 
ancillary  to  the  jurisdiction  in  Lunacy  (/).  And,  by  the 
Lunacy  Act,  1890  {g),  the  jurisdiction  of  the  Lords 
Justices  is  in  effect  continued.  From  a  decision  of  the 
Lordls  Justices,  an  appeal  formerly  lay  to  the  Judicial 
Committee  of  the  Privy  Council,  but  the  appellate  juris- 
diction of  the  Judicial  Committee  in  lunacy  matters  was 
taken  away  by  the  Judicature  Act,  1873,  and  vested  in 
the  Court  of  Appeal  {h),  from  whom  an  ultimate  appeal 
lies  to  the  House  of  Lords. 

A  person  of  unsound  mind  may  be  found  a  lunatic 
on  inquisition;  and  in  such  a  case,  a  committee  is 
appointed  of  the  person  and  of  the  estate  of  the  lunatic; 
and  such  committee,  once  he  is  appointed,  becomes  an 
officer  of  the  Court  in  Lunacy;  and  no  person  may  there- 
after, without  first  obtaining  the  leave  of  the  Court  in 
Lunacy,  commence  or  continue  any  proceedings  for  the 
lunatic's  protection  (^) .  Nevertheless,  a  solicitor  may 
la-wfuUy  enough  commence,  and  also  continue,  an  action 
on  behalf  of  a  person  whom  he  believes  to  be  sane,  and 
although  an  inquiry  should  be  pending  regarding  the 
plaintiff's  state  of  mind;  only,  once  the  lunacy  is  found, 
or  once  there  is  a  constat  that  the  plaintiff  is  insane, 
the  solicitor  should  no  longer  contmue  the  action,  because 
application  may  at  all  times  be  made  to  the  Court  in 
Lunacy  by  the  lunatic's  committee  for  the  Court's  sanc- 
tion as  to  anything  that  may  require  to  be  done. 

Very  wide  powers  of  managing  and  administering  a 
lunatic's  estate  are  contained'  in  Part  IV.  of  the  Lunacy 
Act,  1890  (Sr) .  These  powers  apply  not  only  in  the  case 
of  lunatics  so  found  by  inquisition,  but  also  in  the  case 
of  any  person  lawfully  detained  as  a  lunatic  within  the 
jurisdiction   of  the   Court  (?),  and   of   any  person  who 

(/)  Re  Piatt  (1887),  36  Ch.  Div.  410. 

Ig)  53  Vict.  0.  5,  3.  108.' 

(A)  36  &  37  Vict.  o.  66,  t,.  18  (5);  Se  Cathcart,  1893,  1  Qi.  466. 

(»)  Beall  V.  Smith  (1873),  L.  E.  9  Ch.  App.  85. 

(k)  53  Vict.  c.  5,  ss.  116  et  seq. 

<J)  Re  Watkma,  1896,  2  Ch.  336. 
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through  mental  infirmity  arising  from  disease  or  age  is 
incapable  of  managing  his  affairs  {m) .  The  person  to 
exercise  the  powers  is,  in  the  case  of  a  lunatic  so  found, 
the  comtaittee  of  his  estate,  and,  in  the  case  of  the  other 
persons  mentioned  in  s.  116,  such  person,  usually  called 
a  receiver  or  giwm-comlnittee,  as  the  judgie  or  Master  in 
Lunacy  may  direct,  but  neither  the  committee  nor  the 
receiver  can  exercise  any  of  the  powers  unless  he  has 
received  from  the  judge  or  Master  in  Lunacy  a  general 
or  special  authority  to  do  so.  Formerly,  the  receiver  could 
only  be  authorised  by  the  Court  to  exercise,  on  behalf 
of  a  lunatic  not  so  found,  the  powers  contained  in  the 
Lunacy  Acts,  and  not  those  conferred  on  a  committee 
by  other  Acts,  e.g.,  the  power  of  sale  ,given  by  the  Settled 
Land  Act,  1882  (n),  but  now  by  the  Lunacy  Act,  1908  (o),. 
the  receiver  may,  under  the  order  of  the  Lunacy  Court, 
do  anything  which  the  committee  might  do.  Where  the 
lunatic  is  tenant  in  tail,  the  Court  may  authorise  the 
committee  or  receiver  to  bar  the  entail  with  a  view  to  a 
sale,  taking  care,  however,  to  resettle  the  proceeds  so  as 
not  to  defeat  the  interesits  of  the  heir  in  tail  ajid 
remaindermen  {p) . 

As  regards  the  maintenance  and  support  of  the  lunatic.  Rights  of 
it  is  the  rule  of  the  Lunacy  Court  to  subordinate  the  creditors 
rights  of  his  creditors  to  his  needs,  so  that  the  creditorsi  tonTedsof 
wiU  only  be  allowed  to  enforce  their  claims  against  any  lunatic; 
of  his  property  which  has  come  within  the  protection  of 
the  Court  if  the  property  is  more  than  sufficient  for  hie 
support.    For  instance,  if  a  lunatic  is  bankrupt,  the  trustee 
in  his  bankruptcy  is  not  entitled  to  property  which  is 
under  the  control   of  the   Lunacy  jurisdiction  until  the 
necesisary  expenses  of  the  lunatic's  maintenance  have  first 
been  duly  provided  for  (g) .    But  this  rule  does  not  affect 
property  which  is  not  under  the  control  of  the  Lunacy 
Court  (r),  so  that  if  the  trustee  in  bankruptcy  has  got 
into  his  hands  part  of  the  lunatic's  property  he  may  apply 
it  in  payment  of  the  debts,  the  Lunacy  Court  having  no 
power  to  order  hini  to  transfer  it  into  Lunacy  so  that  it 

(»»)  Lunacy  Act,  1&90  (53  Vict.  o.  3),  a.  116. 

(»)  45  &  46  Vict.  c.  38,  s.  €2;  Re  Martha  Bagg»,  1894,  2  Ch.  416,  n. 

(o)  8  Bdw.  Vn.  c.  47. 

(p)  Re  E.  D.  8.,  1914,  1  Ch.  618. 

(?)  Re  Farnham,  1895,  2  Ch.  799. 

(r)  Re  Clarke,  1898,  1  Ch.  336. 
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may  be  applied  for  the  lunatic's  .maiutenance  (s) ;  and, 
if  a  judgiment  creditor  has  obtained  a  charging  order  on 
funds  standing  to  the  lunatic's  .credit  in  the  High  Court, 
only  the  balance,  after  payment  of  the  judgment  debt, 
■will  be  transferred  into  Lunacy  {t) .  Moreover,  th& 
Lunacy  Court  takes  the  lunatic's  property  subject  to  a.11 
equities  attaching  to  it,  e.g.,  a  vendor's  lien  for  unpaid 
purchase-money  (u) . 


but,  subject 
to  the 
lunatic's 
needs  being 
provided  for 
the  Court  will 
see  that  his 
debts,  even 
debts  of 
honour,  are 
paid; 


Subject  to  the  needs  of  the  lunatic  being  first  provided 
for,  the  Lunacy  Court  will  not  prevent  the  lunatic's 
cteditors  from  exercising  their  legal  rights  even  against 
property  under  its  control  (x),  and  it  will  hold  the  lunatic's 
estate  liable  for  all  necessaries  supplied  to  him  (y) .  More- 
over, if  the  estate  is  sufficient,  not  only  will  the  Court 
direct  payment  of  debts  which  are  liegially  enforceable, 
but  it  will  even  allow  payment  of  an  unenforceable  claim, 
e.g.,  a  promissory  note  ,given  voluntarily,  for  it  will  see 
that  the  honour  of  the  lunatic  is  upheld,  and  will  do  what 
he  would  himself  have  done  had  he  been  sane  (z) . 


and  creditors  The  cpntrol  of  the  Lunacy  Court  over  the  lunatic's  pro- 
can  enforce  perty  ceases  at  his  death  (a),  and  his  creditors  can  then 
after  lumtic's  enforce  their  claims  against  his  estate  so  far  as  they  are 
death.  not  statute-barred.     Thus,  the  guardians   of  the  union 

which  was  chargeable  for  his  maintenance,  and  has  main- 
tained him,  will  be  entitled  to  be  paid  the  costs  of  his 
maintenance  (6),  though  the  amount  recoverable  is  usually 
limited  to  six  years'  arrears  (c) .  And  the  guardians  may, 
as  creditors,  in  a  proper  case,  obtain  a  grant  of  adminis- 
tration to  some  nominee  of  their  own  (d) .  Also,  even 
in  the  lunatic's  lifetime,  these  guardians  may  obtain  a 


(«)  Se  Farnham,  1896,  1  Ch.  836. 

(t)  Re  Brown,  LlewelUii  v.  Brown,  1900,  1  Ch.  489. 

(«)  Davim  v.  Thomas,  1900,  2  Ch.   462. 

(k)  Biduhmm  v.  London  and  Wesiminsler  Bank,  1899,  2  Ch.  15; 
Me  liunt.  Ibid.  54,  n. 

{y)  Se  Rlwdes,  Rhodes  v.  Rhodes  (1890),  44  Ch.  Div.  94.  And 
see  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  2. 

(s)  Re  Whitaleer  (1889),  42  Oh.  D.  119. 

(«)  Ee  Seager-Hunt,  1906,  2  Ch.  295;  Re  Bennett,  1913,  2  Ch. 
318. 

(i)  Re  TayloT,  1901,  1  Ch.  480. 

(c)  Stamford  Union  v.  Bartlett,  1899,  1  Ch.  72.  But  see  Wands- 
worth Union  v.  WorHngton,  1906,  1  K.  B.  420. 

((?)  In  the  estate  of  EditU  Mary  French,  1910,  P.  169. 
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magistrate's  order,  giving  them  the  meaais  of  enforcing 

payment  out  of  the  lunatic's  estate,— but  not  so  as  to 

interfere    -with    the    possession    of    any    receiver   in    the 

Lunacy  (e),  and  not  so  as  to  oust  in  any  way  the  juris-  ■ 

diction  of  the  Court  of  Lunacy  (/).     In  the  case  of  a 

person  detained  as  a  criminal    lunatic,  the    Crown    has 

all   the    same   rights   as    the    poor   law   guardians,    and 

without  the  six  years'  limit  {ff) . 

In  the  case  of  lunatics,  just  as  in  the  case  of  infants,  Provision  for 
the  Court  will,  and  not  unfrequently  does,  make  an  allow-  relatives  of 
ance  designed  to  benefit  directly  the  near  relatives  of  the  '""S'ti". 
lunatic,  and  in  that  way  to  benefit  indirectly  the  lunatic 
himself;  but  the  Court  is  Very  chary  of  making  an  allow- 
ance to  relatives  who  will  not  succeed  to  the  lunatic's 
property  on  his  death,  unless  the  Court  is  satisfied  that 
he  would  have  wished  to  make  the  allowance  if  he  had 
been  sane  (k).     In  one  case  where  a  lunatic,  adVanoed  in 
years,  was  tenant  for  life,  with  remainder  in  tail  to  his 
nephew,  the  Court  directed'  an  allowance  of  £500  a  year 
to  be  made  to  the  nephew  out  of  the  surplus  income  of  the 
lunatic  after  providing  for  maintenance,  but  only  upon 
the  terms  of  the  nephew  charging  the  estate  with  the  re- 
payment of  the  sums  received  (i).     Where  an  allowance  Savings  from 
is  made  to  a  person  for  the  support  of  the  lunatic,  and  the  allowanoa 
lunatic  is  duly  supported,  the  Court  does  not  require  any  'na.de  for 
savings  of  the  allowance  to  be  accounted  for,  but  if  the  support, 
allowance  is  paid  in  advance,  and  the  lunatic  dies  before 
the  expiration  of  the  period  in  respect  of  which  it  was 
paid,  a  proportionate  part  must  be  refunded  (fc). 

When  a  lunatic  is  entitled  to  an  absolute  interest  in  whether 
property,  and  also  to  have  the  income  of  other  property  maintenance 
applied  for  his  maintenance  during  his  life,  the  Court  paid  out  of 
will  order  his  maintenance  to  be  provided  for  out  of  the  absolute^**  °^ 
life  interest,  so  that  if  he  recovers  he  will  have  the  benefit  interest  when 
of  what  belongs  to  him  absolutely,  unless  the  trustees  of  ^"^^f ", . 


both. 


(e)  Winkle  v.  Sailey,  1897,  1  Ch.  123. 

(f)  Me  Tye,  1900,  1  Oh.  249. 
Ig)  Re  J.,  1909,  1  Ch.  574. 

Qi)  Re  Evans    (1882),   21    Ch.    D.    297;    Re   Darling   (1888),   30 
Ch.  D.  208. 

(0  Re  Sparrow  (1882),  20  Ch.  D.  320. 
(A)  Strangewayee  v.  Read,  1898,  2  Ch.  419. 
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Oonyersiou  of 

lunatic's 

estate. 


His  repre- 
sentatives 
take  the  fund 
in^e 
character  in 
which  it  is 
actually 
foimd; 


unless  the 
Oonrt  has 
ordered 
otherwise, 


or  the  case 
falls  under 
B.  123  of  the 
Lunacy  Act, 
1890. 


the  life  interest  are  given  an  absolute  discretion  whether 
to  apply  the  income  for  his  m^ntenance  or  not  (l) . 

In  the  case  of  a  lunatic,  the  Court  will  not  generally, 
alter  the  state  of  the  lunatic's  property,  so  as  to  affect 
the  rights  of  his  representatives.  But  where  it  is  for  the 
benefit  of  the  lunatic  himself,  the  interest  of  the  Ivnatic 
being  the  sole  object  of  consideration,  the  Cburf;  will  make 
the  conversion;  and  there  not  being,  as  between  the  hear 
and  the  next  of  kij  of  the  lunatic,  any  equity  for  a  re- 
conversion, they  will,  apart  from  statutory  provision,  take 
the  properties  to  which  they  are  respectively  entitled  in  the 
character'in  which  they  find  them  {m) .  Where,  therefore, 
the  Court  authorised  the  purchase  of  the  freehold  rever- 
sion on  a  lease  to  which  the  lunatic  was  entitled,  it  was 
held  that  the  lease  had  merged  in  the  freehold,  and  that 
the  lunatic's  heir-at-laW  was  entitled'  to  the  property  on 
his  death  {n) .  The  Court  usually,  however,  by  its  order, 
preserves  the  original  character  of  the  property,  so  that 
the  rights  of  the  representatives  may  not  be  interfered' 
with  (o) ;  and,  in  barring  the  estate  tail  of  a  lunatic,  the 
Court  will  so  exercise  its  power  in  that  behalf,  as  not  to 
affect  the  rights  of  the  heir  in  tail  or  remaindermen  {p) ; 
and  in  enfranchising  the  copyholds  of  a  lunatic,  the  Court 
will  not  affect ,  the  beneficial  rigihts  of  the  customary 
heir  (g) .  Moreover,  it  is  specially  providbd  by  the  Lunacy 
Act,  1890  (r),  that  the  lunatic,  his  heirs,  executors,  ad- 
ministrators, next  of  kin,  devisees,  legatees,  and  assigns, 
shall  have  the  same  interest  in  any  moneys  arising  froni 
any  sale,  mortgage,  or  other  disposition  under  the  powers 
of  that  Act  w'hich  m&,y  not  have  been  applied  under  such 
powers,  as  he  or  they  would  have  had  in  the  property  if 
no  such  disposition  had  been  made,  and  the  surplus  moneys 
shall  be  of  the  same  nature  as  the  property  disposed  of. 
Thus,  where  a  lunatic's  realty  was  sold  under  the  Act  and 
he  died  intestate,  and  his  heir,  who  was  also  a  lunatic,  sub- 
sequently died  intestate,  it  .was  held  that  the  property 
retained  its  character  of  realty  throughout  the  double 
lunacy  (s) . 

Q)  Re  Weaver  (1882),  21  Ch.  D.  615. 

(«j)  Pendarves  v.   Hartley,  1901,  2  Ch,  498. 

(n)  Re  Searle,  Ryder  v.  Bond,  1912,  2  Ch.  365. 

(o)  Att.-Gen.  v.   Aileabury   (^Marquis)    (1887),   12  App.   Ca.  672. 

Ip)  Re  E.  B.  S.,  1914,  1  Oh.  618. 

(?)  Re  Ryder  (1882),  20  Ch.  Div.  514. 

(r)  53  Vict.  c.  5,  =.  123.  (s)  Re  Alston,  1917,  2  Ch.  226. 
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ACCIDENT. 


"'Accident"  in  equity  is  any  unforeseen  event  which  Accident,— 
occasions  loss,  and  which,  or  the  loss  occasioned  by  it,  is  *™f  meairmg 
not  attributable  to  any  misconduct  in  the  party,  or  to  any  °  '  ^"  ^™  ^' 
negligence   or  culpable  inadVertenoe  on   his  part.     For 
•example,  if  an  annuity  given  by  will  has  been  directed 
to  be  secured  by  the  purchase  of  stock,  and  an  investment 
sufEcient  for  the  purpose  at  the  time  has  been  made,  but 
the  stock  is  afterwards  reduced  by  Act  of  Parliament, 
equity  relieves  the  executor  from  all  liability  on  that 
•account  (a),  and  decreed  the  residuary,  legiatee  to  make 
up  the  deficiency. 

In  some  cases  of  accident,  the  Courts  of  law  even  from  Cases  for 
the  earliest  date  afforded  adequate  relief, — and  latterly  relief  at 
these  Courts  came  to  interpose  more  frequently,  the  Legis-  ^^'-^ 
lature  having  from  time  to  time  conferred  on  them  the  equity, 
remedial  powers  of  Courts  of  Equity;  but  the  Courts  of 
Equity  did  not  lose  their  jurisdiction,  by  reason  merely 
■of  the  Courts  of  law  acquiring  it. 

There  are  three  groups  of  accidents  in  which  equity 
«xerci6es  jurisdiction,  namely, — 

(A)  Lost  and  Destroyed  Documents; 

(B)  Imperfect  Executions  of  Powers;   apd 

(C)  Erroneous  Payments. 

(A)  Lost  and  Destroyed  Documents. — ^As  regards  lost  (a)  Doou- 
bondis,  there  was  originally  no  remedy  at  law.   For  at  law  ^g°^y^*  °^ 

(1)  Bonds. 

(a)  Dav-ien  v.  TVattier  (1823),  1  Sim.  &  St.  463. 
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(2)  Title 
deeds. 


no  action  would  lie  without  pmfert  (or  production)  of  tho 
bond  in  Court,  the  defendant  being  entitled  to  oyer 
thereof;  and  although  the  rigour  of  the  common  law  rules 
as  to  profert  was  subsequently  relaxed,  the  equitable 
jui'isdiction  to  give  relief  continued.  As  regards  lost  title 
deeds,  the  loss  was  not  of  itself  a  ground  foi'  coming  into 
equity,  because  the  law  might,  upon  proof  of  the  loss, 
have  received  secondary  evidence  of  them;  and  to  enable 
anyone  to  come  into  equity  for  relief  by  reason  of  the 
loss,  it  was  therefore  necessary  to  allege  some  special 
inconvenience  from  the  loss,^as  (e.g.)  the  desire  to  be 
established  in  the  possession  (6),  or  the  undue  peril  to. 
which  the  loss  exposed  the  plaintiff  in  the  future  assertion 
of  his  rights  (c) . 


(3)  Negotiable  ji^g  regards  negotiable  instruments,  if  a  bill,  note,  or 
cheque  could  be  proved  to  have  been  destroyed,  an  action 
would  lie  on  it  at  law  (d),  and  equity  therefore  had  no 
jurisdiction  to  intervene.  But  if  the  instrument  was  lost, 
no  action  was  competent  at  law,  either  on  the  bill  or 
note  itself  or  on  the  consideration  (e);  and,  therefore,  the 
remedy  was  in  equity.  But,  as  regards  bills  and  notes, 
the  Bills  £)f  Exchange  Act,  1882  (/),  has  now  provided 
that  iwhere  a  bill  is  lost  before  it  is  overdue,  the  person 
who  was  the  holder  of  it  may  apply  to  the  drawer  to. 
give  him  another  bill  of  the  same  tenor,  giving  security 
to  the  drawer,  if  required,  to  indemnify  him  against  all 
persons  whatever  in  case  the  bill  alleged  to  have  been  lost 
shall  be  found  again,  and  the  drawer  is  thereupon  com- 
pellable to  give  a  duplicate  bill.  In  any  action  on  thfe, 
bill,  on  an  indemnity  being  given  to  the  satisfaction  of 
the  Court,  the  Court  may  order  that  the  loss  is  not  to  be 
set  up.  ' 


(b)  Defectiye        (B)  Defective  Execution  of  Powers. — A  man  possessed 

powCTs""  °      °^  ^  power  of  appointment  may  either  fail  to  exercise  it 

altogether  or  may  attempt  to  exercise  it  in  a  method  not 


(b)  Dalatoi)   v.   Coatstoorth   (1721),  1   P.  Wms.   731. 

(c)  Dormer  v.  Forte^cue  (1744),  3  Atk.  132. 
id)   Wright  V.  Maidattme  (1855),  1  K.  &  J.  708. 
(e)   Crowe  v.   Clay  (1854),  9  Exch.  604. 

(/)  45  &  46  Viet.  o.  61,  ss.  66,  70. 
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authorised  by  the  instrument  creating  the  power,  as  where 
that  instrument  requires  the  power  to  be  exercised  by 
deed  and  an  appointment  is  made  under  hand  only.  In 
both  cases,  as  regards  any  possible  legal  results,  the  power 
win  be  treated'  as  unexercised,  ajid  at  law  the  objects  of 
the  power  will  take  nothing.  This  statement  musit,  how- 
ever, as  regards  the  defective  execution  of  powers,  be 
qualified  by  reference  to  certain  statutory  provisions  {g) . 

For  by  the  Law  of  Property  Amendment  Act,  1859 
(22  &  23  Vict.  c.  35),  s.  12,  it  is  provided  as  to  powers 
exerciseable  by  deed  that  the  appointment  shall  be 
effectual  if  the  deed  is  executed  and  attested  by  at  least 
two  witnesses  in  the  usual  manner,  and  shall,  as  far  as 
concerns  the  execution  and  attestation,  be  a  valid  exercise 
of  the  power,  even  though  the  instrument  creating  the 
power  expressly  requires  further  formalities.  But  this 
provision  is  not  to  defeat  any  requirement  making  the 
consent  of  any  particular  person  a  condition  of  appoint- 
ment, nor  does  it  enable  any  requirements  for  due 
execution  to  be  dispensed  with  other  than  those  relating 
to  the  mode  of  execution  and  attestation. 

Similarly,  the  Wills  Act,  1837  (1  Vict.  c.  26),  s.  10, 
renders  valid  the  exercise  of  a  power  to  appoint  by  will 
if  the  appointment  is  executed  as  a  wiU  in  conformity 
with  the  requirements  of  the  Act,  even  though  some  addi- 
tional or  other  form  of  execution  or  solemnity  shall  have 
been  expressly  required'  by  the  instrument  creating  the 
power.  Thus,  a  power  to  appoint  by  will  is  validly  exer- 
cised by  a  will  in  the  ordinary  form  under  hand  only,  even 
though  the  power  expressly  requires  sealing  {h) . 

It  remains  to  consider  the  position  in  equity.    The  Equitable 
equitable  doctrine  is  to  the  effect  that  while  the  total  non-  relief,  against 
execution  of  a  mere  power  will  not  be  aided  in  equity,  execution: 
yet,  where  (either  from  accident  or  mistake)  there  is  a  de-  (i)  jn  favour 
fective  execution  of  the  power,  equity  will  in  certain  cases  of  certain 
relieve.     The   relief,    however,    even   in   equity   is   only  P'^''^""*; 
obtainable  subject  to  the  fulfilment  of  certain  conditions. 

(j7)  Infra.     As  to  the  exercise  of  a  power  of  leasing,  see  also  the 
Leases  Act,  1849  (12  &  13  Vict.  c.  26). 

{k)  Taylor  v.  Meads  (1865),  4  D.  J.  &  S.  602. 
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In  the  first  place,  relief  will  only  be  given  in  favour  of 
the  following!  persons,  namely: — (1)  A  purchaser  (i), — 
which  term  includes  a  mortgagee  (fc)  and  a  lessee  (Q; 
(2)  a  creditor  ('ml) ;  (3)  a  wife(w);  (4)  a  legitimate 
child  (o);  and  (5)  a  charity  (p).  But  a  defective  execu- 
tion will  not  be  aided  in  favour  of  {e.g.)  a  husband  (g); 
a  natural  child  (r) ;  a  gxaadohild  (s) ;  or  remote  relations 
generally,  or  volunteers  (f). 

(2)  if  defect  jj^  ^f^e  second  place,  only  those  defects  wiU  be  aided 

subetanoe.  which  are  not  of  the  very  essence  and'  substance  of  the 
power.  Thus,  such  a  defect  as  that  involved  in  executing 
the  power  by  will  when  the  execution  should  have  been 
by  deed  is  relievable,  for  the  defect  here  is  purely,  one  of 
form  (m)  .  But,  conversely,  if  the  powjer  was  to  be  executed! 
by  will  only,  and  it  was  executed  by  irrevocable  deed,  no 
relief  would  haVe  been  'granted,  for  here  the  difference  in 
the  method  of  execution  is  one  of  substance,  as  resulting 
in  an  irrevocable  appointment,  whereas  the  power  only 
contemplated  an  appointment  revocable  at  any  timS  during 
appointor's  lifetime  {x) .  On  the  other  hand,  a  covenant 
as  to  the  exercise  of  a  testamentary  power  is  not  neces- 
sarily inoperative.  True,  no  specific  performance  of  a 
covenant  to  appoint  is  possible,  for  this  would  be  practi- 
cally allowing  the  power  to  be  exercised'  by  deed.  But 
the  appointor  can  by  deed  negatively  tie  his  hands  as  to 
the  way  in  which  he  shall  exercise  the  power,  and  if  he 
has  covenanted  that  a  particular  beneficiary  shall  not  have 
less  than  a  certain  share,  any  appointment  under  which 
the  beneficiary  receives  less  than  the  stipulated  share  will 
be  in'valid  {y) .     And   although   equity  :would   not   have 

(i)  Fotltergill  v.  Foth-ergill  (1702),  1  Preem.  Chy.  256;  Re  Dyke's 
EsUfte  (1869),  L.  B.  7  Eq.  337. 

(A)  Taylor  v.  Wheeler  (1706),  2  Vern.  564. 

(l)  Campbell  v.   Leach  (1775),  Amb.  740. 

(ffs)  Pollard  V.  Greenvil  (1661),  1  Ch.  CSa.  10. 

(«)  Clifford  V.  Burlington  (1700),  2  Vern.  379. 

(o)  Bruce  v.  Bruce  (1870),  L.  B.  11  Eq.  371. 

(j»)  Att.-Gen.  v.  Sibthorpe  (1830),  2  Buss.  &  My.  107. 

(?)  Moodde  V.  Seid  (1816),  1  Madd.  516. 

(r)  Blake  v.  Blake  (1817),  Beat.  575. 

(«)  Watts  V.  Bullas  (1702),  1  P.  Wms.  60. 

(t)  Ghetwynd  v.  Morgan  (1886),  31  Oh.  Div.  596. 

(m)  Toilet  V.  Toilet  (1782),  2  P.  Wms.  489. 

\x)  Adney  v.  Field  (1767),  Amb.  654. 

(y)  Re  Evered,  1910,  2  Ch.  147. 
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aided  \vhere  the  power  was  executed  without  the  consent 
of  the  persons  required'  to  consent  to  its  execution  («),  yet 
a  power  to  jointure  a  wife  by  deed  or  will  may  be  treated 
as  Validly  exercised  in  equity  by  reason  of  a  covenant  by 
the  appointor  to  chargte  the  property  in  favour  of  his 
wife  (a) . 

It  is  necessary  to  distinguish,  of  course,  between  mere  Powers  in 
powers  and  powers  in  the  nature  of  trusts, — powers  in  the  *^«  nature  of 
nature  of  trusts  being  as  obligatory  upon  the  conscience  e™outionof. 
as  actual  trusts  themiselVes.    In  such  cases,  equity  relieves 
even  against  the  non-execution  of  the  power  and,  since 
equity  is  equality,  decrees  the  objects  of  the  power  to 
take  equally  (6). 

(C)  Erroneous  Payments. ■ — In  the  course  of  the  ad-  (o)  Accidents 
ministration  of  estates,  executors  and  administrators  often  ^  payments 
pay  debts  and  legacies  upon  a  well-founded  belief  that  the  or  ^mlnis™ 
assets  are  sufficient  for  all  purposes;  but  afterwards  (from  trators,— 
unexpected  occurrences,  or  from  unsuspected  debts  and  '■^lief,  in 
claims  coming'  to  light)  there  proves  to  be  an  insufficiency 
of  assets  to  pay  the  debts, — much  less  the  legacies.    Now, 
in  such  a  case,  the  executors  were  entitled  to  no  relief  at 
law;  but  if  they  had  acted  in  good  faith  and  with  due 
caution,  they  were  entitled'  to  be  relieved  in  equity.     For 
example,  if  the  goodb  of  the  testator  had  been  stolen,  the 
executor  would'   not    in  equity  have  been  charged  with 
these  (c) ;  and  if  goods  of  a  perishable  nature  had  depre- 
ciated without  any  default  in  the  executor,  he  was  not  in 
equity  required   to  answer  their  original  value  {d) ;    and 
that  is  the  view  which  is  now  accepted  in  Courts  of  law 
also,    regarding    the    executor's    position  (e).     But    the 
executor  would'  not  haVe  been  permitted  to  call  that  an 
accident,  which  was  attributable  to  some  neglect  on  his 
part,  or  which  was  a  mistake  of  law  on  his  part.     For 
example,  if  an  executor  distributes  the  residuary  estate 
on  a  Wrong  principle  of  law,  he  wiU  be  answerable  (/) ; 

(z)  Mansell  v.  Manaell  (1757),  2  Bro.  C.  O.  at  p.  473. 

(o)  Charlton  v.  Charlton,  1906,  2  C!h.  523. 

(&)  See  ante,  p.  47. 

(c)  Jones  V.  Lewis  (1750),  2  Ves.  Sr.  240. 

lot)  Clough  v.  :BonA  (1837),  3  My.  &  Cr.  490. 

(e)  Job  V.  Job  (1877),  6  Ch.  Div.  562. 

(/)  SUliard  v.  Fulford  (1876),  4  Ch.  Div.  389. 
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and  similarly,  if  the  theft  or  the  depreciation  has  arisen 
from,  or  has  been  facilitated  by,  the  executor's  neglect 
of  diatj. 

Equity  Non-Believable    AccMexnts. — In    matters    of    positive 

reUef i°n  mit-    Contract,  equity  would!  not  give  relief,  it  being  no  ground 
ters  of  positive  for  the  interference  of  equity,  that  the  party  has  been 
contract:         prevented  by  accident  from  fulfilling  his  contract.    For 
W  Lessors  ^  example,  if  a  lessee  covenants  to  pay  rent,  or  covenants  to 
'      repair,  he  will  be  bound'  (in  equity,  as  well  as  at  law), to 
pay  the  rent  or  to  do  the  repairs  (even  such  repairs  as 
amount  to  rebuilding),  notjvithstanding  the  destruction  of 
the   premises   by    iire,    earthquake    or    other    inevitable 
accident  {g),  because  he  'mig'ht  by  his  contract  have  pro- 
vided for  such  contingencies,  and  the  law'  will  otherwise 
presume  an  absolute  liability.     Nor  will  the  payment  of 
the  rent  be  suspendbd'  even,  during  the  period  of  the 
(2)  Vendors      rebuilding  (j^),  unless  the  contract  should  SO  provide:  And 
chasers.  what  is  aboVe  stated'  as  applicable  between  lessors  and 

lessees,  is  in  substance  applicable  also  as  between  vendors 
and  purchasers,  the  maxim  beingi,  "  Bes  peritdommo  "  (*). 

(g)  Pym  v  Blackburn  (1801),  3  Ves.  34.  As  to  the  effect  of 
repairing  covenants  where  property  perishes  through  natural  decay, 
see  Lurcott  v.  Wakely,  1911,  1  K.  B.  905. 

{K)  Leeds  v.  Ch-eetham  (1827),  1  Sim.  146. 

0)  Paine  v.  Meller  (1801),  6  Ves.  349  {fire);  Cass  ..  KtideU 
(1692),  2  Vern.  280  {earthquake). 
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CHAPTER  XXVIII. 

MISTAKE. 

The  subject  of  mistake  is  one  of  much  difficulty,  and  it  is  Mistake  may 
not  easy  to  deduce  a  consisltent  body  of  doctrine  from  the  ^^  W  °|  Y'^' 
decisions,    which   are   frequently   conflicting   and    often  °'' '  ^  °    *"  • 
obscured  by  the  presence  of  elements  other  than  mistake, 
such  as  fraud  and  misrepresentation. 

Mistake  taay  be  on  a  matter  either  of  law  or  of  fact,  and 
it  is  generally  said  that  whereas  relief  can  be  obtained 
against  mistake  of  fact,  no  relief  can  be  given  against 
mistake  of  law.  Neither  part  of  this  proposition  can, 
however,  be  accepted  without  considerable  qualification, 
for  not  every  mistake  of  fact  is  the  subject  of  relief,  andj, 
on  the  other  hand,  relief  is  sometimes  granted  even  against 
mistake  of  law. 

The  relief  given  by  the  Courts  on  the  ground  of  mistake  Nature  of 
varies,  and  may  take  the  form  of — (1)  a  refusal  of  the  relief  on  the 
merely  equitable  remedy  of  specific  performance;   or  (2)  ^g"^e° 
the   avoidance   of  a   contract;    or  (3)  rectification   of   a 
^\Titten  document;    or  (4)  an    order   for   the  return    of 
money  paid.     The  subject  of  mistake  will  be  discussed 
with  reference  to  these  possible  remedies  in  order. 

In  cases  where  specific  performance  of  a  contract  is  (i)  Mistake 
resisted  on  the  gtound'  of  mistake,  the  Court,  even  though  ^^  ^  gromid. 
it  decides  that  the  mistake  does  not  invalidate  the  contract,  gpedio'pei^ 
refuses  the  equitable  remedy  of  specific  perforimanoe  on  the  formanoe. 
ground  of  hardship,  amtounting  to  injustice,  arising  froin 
the  mistake,  and  leaves  the  party  to  his  remedy  in  dam'ages 
at  common  law(«).     This  aspect  of  the  subject  will  be 
found  more  fully  dealt  with  below  under  specific  perform- 

(o)  Webster  v.  Cecil  (1861),  30  Beav.  62. 
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(2)  Mistake 
avoiding  the 
contract. 


ance(&).  On  principle,  there  seems  no  reason  for  dis- 
tinguishing in  this  connection  between  mistake  of  law  and 
mistake  of  fact,  and  relief  of  this  nature  might  well  be 
possible  even  though  the  mistake  is  one  of  law.  It  is, 
however,  at  any  rate,  settled  that  the  mere  fact  of  one 
party  entering  into  the  contract  under  a  misapprehension 
as  to  the  legal  effect  of  its  provisions  is  not  ground  for 
refusing  specific  performance,  and'  this  even  though  the 
construction  of  the  contract  is  a  matter  of  dbubt  and 
difficulty  (c) . 

In  some  cases  the  effect  of  omistake  wiU  be  to  avoid  a 
contract  altogether,  and  the  contract  can  be  set  aside 
formally  if  necessary,  or  treated  as  set  aside  and  invalid 
without  any  process  or  proceedingis  to  do  so  ('<?) .  For  there 
can  be  no  contract  without  the  consent  of  the  parties,  audi 
the  result  of  mistake  is  sometimbs  to  prevent  any  true 
consent  and  any  real  agreement,  even  though  the  outward 
form  of  agreement  be  present. 


In  dealing  with  cases  of  this  nature,  however,  it  is 
important  to  bear  in  mind  that  where  the  semblance, 
without  the  reality  of  agreement,  exists,  the  parties  may 
yet  be  bound  on  the  ground  of  estoppel,  for  one  who 
conducts  himself  in  such  a  fashion  that  a  reasonable  man 
would  take  him  to  be  agreeing  to  certain  terms,  cannot 
afterwards  be  heard  to  allege  as  against  persons  acting  on 
the  uatural  inference  to  be  d'raw'n  from  his  conduct  that 
he,  in  fact,  neVer  agteed  (dd) . 

Subject,  however,  to  considerations  of  this  nature, 
contracts  may  be  avoided  on  the  ground  of  mistake,  even 
though  the  mistake  is  unilateral,  i.e.,  not  common  to  the 
parties  but  existent  in  only  one  of  them,  if  the  result  is  to 
prevent  any  real  consensus  ad  idem.  Oases  of  this  nature 
may  be  considered  under  the  following  heads  :^ — 


(2a)  Mistake        Mistake  as  to  the.  nature  of  the  transaction. — Where  a 

natiu-eofthe    ™^^^  executes  a  deed  under  a  total  misapprehension  as 

contract.  — — 

(6)  Post,  p.  522. 

(o)  Stewart  v.  Kennedy  (1890),  15  A.  C.  75. 

(d)  HuddersfieM  Banking   Co.,   Ltd.    v.    Henry   Liater   and-    Sons. 
Ltd.,  1895,  2  Oh.  273,  at  p.  281. 

idd)  Smith  v.  Hughes  (1871),  L.  R.  6  Q.  B.  597,  at  p.  607. 
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to  its  nature  he  may  sometimes  s©t  up  the  plea  non  est 
factum,  and  the  principle  is  equally  applicable  to  other 
written  contracts  (e),  where  also  it  may  be  alleged'  that 
' '  the  mind  did  not  go  with  the  pen . "  Thus,  in  Thorough- 
good's  case  (/)  an  illiterate  man  was  held  not  bound  by  a 
deed  the  contents  of  which  had  been  misrepresented  to 
him.  Similarly,  where  a  defendant  had  signed  a  promis- 
sory note  without  seeing  the  face  of  it,  and  in  pardonable 
ignorance  of  what  he  was  signing,  he  was  held  not  liable, 
even  to  the  innocent  payee  (g) . 

In  the  case  of  bills  of  exchange,  a  plea  in  the  nature 
of  non  est  factum}  can  only  be  set  up  where  there  was  no 
negligence  on  the  part  of  the  person  who  sets  it  up.  The 
Court  of  Appeal  has  said  that  this  principle  only  applies 
to  negotiable  instruments,  and  that  as  regards  other  in- 
struments there  will  be  no  estoppel  on  the  ground  of 
negligence,  even  as  against  innocent  third  parties,  for  as 
regards  them,  there  is  no  duty  to  be  careful  in  the  matter 
of  signing  or  sealing,  and  so  no  negligence.    And  where 

A.  induced  B.  to  sign  a  guarantee  of  A.'s  banking  account 
on  a  fraudulent  misrepresentation  as  to  its  character,  and 

B.  signed  thinking  it  was  of  quite  a  different  nature, 
B.  was  held  not  liable  on  the  guarantee  as  against  A.'s 
bank,  even  though  the  jury  had  found  that  B.'s  signa- 
ture was  negligently  given  {h) .  But  this  decision  must 
be  subject  to  question,  in  view  of  other  observations  by 
the  Court  of  Appeal  in  an  earlier  case,  where  it  was 
doubted  whether,  in  general,  at  the  present  time,  an 
educated  person  who  is  not  blind  would  not  always  be 
estopped  as  against  an  innocent  person  from  setting  up 
the  plea  of  non  est  factum  (^) .  At  any  rate,  it  is 
settled  that  where  a  man  executes  a  dped,  knowing  that  it 
deals  with  certain  property,  he  cannot  repudiate  his 
execution  thereof  simply  by  showing  that  the  property 
was  dealt  with  in  a  different  manner  from  that  which 
he  supposed  (fc) . 

(e)  Foster  v.  Maokinnon  (1869),  L.  K.  i  C.  P.  704. 

(/)  (1584),  2  Co.  Eerp.  lb. 

(jr)  Lewis  V.  Clai/  (1898),  67  L.  J.  Q.  B.  224;  Foster  v.  Maokinnon 
(1869),  ubi  sup. 

(A)  Carlisle  and  Cumberland  Banking  Co.  v.  Bragg,  1911,  1  K.  B. 
489. 

(»■)  Howatson  v.   Webb,  1908,  1  C!h.  1. 

(k)  Howatson  v.  Webb,  ubi  sup. 

s.  27 
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(2b)  Mistake 
as  to  person 
contracted 
with. 


Mistake  as  to  the  identity  of  the  person  contracted  ivith 
may  prevent  the  formation  of  any:  real  contract,  as  where 
A.,  thinking  that  he  is  contractinig  -with  B.,  goes  through 
the  form  of  an  agreement  with  C  Thus,  where  a  money- 
lender whose  reputation  was  such  that  the  borrower  would 
not  have  knowingly  dealt  with  him,  concealed  his  identity 
under  an  alias,  and  so  induced  a  contract,  the  borrower  was 
given  relief  therefrom  (Z).  And  .where  one  Blenkarn,  a 
swidler  of  no  financial  status,  assumed  the  name  of 
Blenkiron,  and,  corresponding  through  the  post,  bought 
goods  under  that  name  from  sellers  who  imagined  they 
were  dealing  with  a  firm,  Blenkiron  &  Co.,  known  to  them 
as  respectable  and  responsible  parties,  it  was  held  that 
the  contract  of  sale  was  invalid'  (m) .  Here,  the  sellers 
never  intended  to  deal  with  Blenkarn,  and  never  assented 
to  the  sale  to  him,  and  Blenkam's  title  being  void  ab  initio 
and  not  merely  voidable,  he  could  make  no  title  even  to  a 
bond  fide  purchaser  for  value.  But  in  order  that  error  as 
to  the  person  contracted  with  may  vitiate  the  contract,  it 
must  be  shown  that  consideration  of  the  person  with  whom 
thei-o  is  willingness  to  contract  enters  as  an  element  into 
the  contract,  and  that  the  person  claiming  to  set  aside  the 
contract  would  not  have  been  equally  willing  to  contract 
with  any  one  else  as.with  the  party  he  supposed  himself 
to  be  dealing  with  (n) .  Nor  will  the  contract  be  bad  if 
made  (not,  e.g.,  through  the  post,  but)  with  a  person 
present  and  identified  by  sight  and  hearing,  even  though 
that  person  represent  himself  as  some  one  other  than  he 
really  is  (o). 


(2c)  Mistake 
as  to  other 
party's 
intention. 


Mistake  as  to  the  intention  of  one  party  to  a  contract 
known  to  the  other  party  may  also  be  a  ground  for  in- 
validating the  contract.  Thus,  A.  sells  oats  to  B.  by 
sample,  nothing  being  said  as  to  whether  the  oats  are  new 
or  old,  and  no  warranty  being  given  that  they  are  old, 
though  the  price  is  high  for  new  oats.  B.,  however, 
erroneously  thinks  that  the  contract  is  a  contract  for  the 
sale  of  old  oats,  not  simply  for  the  sale  of  oats.    A.  knows 


(I)  Gordon  v.  Street,  1899,  2  Q.  B.  641.  An  alternative  ground 
of  decision  hei-e  was  the  plaintiff's  fraud,  and  tlie  judgments  are 
mainly  based  on  this  ground. 

(m)   Ct/ndij  V.  lAndmy  (1878),  3  App.  Cas.  459. 

(»)  Smith  V.    Whcatcroft    (1878),  9   Ch.   D.   223. 

(o)  Phillips  V.  Brooke,  1919,  1  K.  B.  491. 
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that  the  contract  is,  in  fact,  simply  for  the  sale  of  oats, 
but  also  knows  that  B .  supposes  the  contract  to  include  a 
condition  that  the  oats  shall  be  old  oats.  Here  B.  is 
entitled  to  avoid  tl«e  contract  {p) . .  But  it  is  to  be  noted 
in  this  connection  that  where  a  man,  whatever  his  real 
intention  may  be,  so  conducts  himself  that  a  reasonable 
man  would  believe  he  was  assenting  to  the  terms  pro- 
posed, and  the  other  party  upon  that  belief  enters  into 
the  contract  with  him,  the  man  so  conducting  himself 
will  be  equally  bound  as  if  he  had  intended  to  agree  to 
the  terms  (q) .  He  will  be  estopped  from  saying  that 
he  never  assented'.  Hence,  a  seller  cannot  avoid  the  con- 
tract because  by  mistake  he  showed  the  wrong  sample, 
unless  the  buyer  knew"  that  he  was  doing  so  (r) .  Hence, 
also,  in  the  case  above  referred  to,  B.'s  erroneous  im- 
pression as  to  the  effect  of  the  contract  entered  into  would 
be  no  ground  for  relief,  unless  A.  knew  of  B.'s  error.  And 
the  error  must  be  as  to  the  effect  of  the  contract, — A.'s 
knowledge  that  B.  thinks  the  oats  of  which  he  sees  a 
sample  are  old  oats,  is  not  sufficient  to  avoid  the  contract, — 
A.  must  know  that  B.  supposes  it  to  be  a  term  of  the 
contract  that  the  oats  shall  be  old  oats.  A.  then  knows 
that  there  is  no  real  assent  on  B.'s  part,  and  that  being 
so,  B.  is  not  estopped  from  alleging  the  fact. 

Mistake  as  to  the  subject-matter  of  the  contract  may  (2d)  Mistake 
prevent  the  formation  of  a  contract  for  want  of  real  con-  f s  to  the  sub- 
sensus?  though  superficially  the   parties  appear   to  be  in  the*oonfaraot°* 
agreement.     Thus,  where  there  was  a  contract   for    the 
sale  of  cotton  "  ex  ship  Peerless  from  Bombay,"  and  there 
were  two  ships  answering  that  description,  one  arriving 
in  October,  the  other  in  December,  on  proof  that  each 
party  was  thinking  of  a  different  ship,  it  was  held  that 
there  was  no  contract  (s) .     Similarly,  if   persons   corre- 
sponding by   means   of  a   telegraphic   code,   purport  to 
enter  into   a   contract  in   terms   equivocal   and  equally 
capable  of  either  of  two  meanings,  each  party  intending 
those  terms  to  bear  a  different  meaning  from  that  placed 
upon  them  by  the  other,  there  is  no  contract.    The  onus  is 
on  the  party  attempting  to  enforce  the  contract  to  show; 

(p)  Smith  V.  Hughes  (1871),  6  Q.  B.  597. 
(?)  Ibid,  at  p.  607. 

(r)  Scott  V.  Liitledule  (1858),  8  E.  &  B.  815. 
(«)  Baffles  V.  Wichelhaus  (1864),  2  H.  &  0.  906. 

27(2) 
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that  the  construction  he  contends  for  represents  not  only 
his  o-vrn  intention,  but  also  that  of  the  other  party. 
Failing  this,  no  action  lies  (0  • 

» 
Where  a  person  who  was  somewhat  deaf  mistaking 
the  order  in  which'  lots  were  offered  at  a  sale  by  auction, 
bid  for  a  lot  different  from  the  one  he  intended,  it  was  hold 
by  the  Court  below  that  he  was  bound,  but  the  Court  of 
Appeal,  reversing  the  decision  on  another  point  (viz.,  the 
lack  of  a  sufficient  written  memorandum  to  satisfy  the 
'  .Statute  of  Frauds),  appears  to  have  thought  that  there 

was  no  contract  {u) .  And  where,  of  several  lots  offered  by 
auction,  though  alike  in  outward  appearance  and  not 
differentiated  in  the  catalogue,  some  were  hemp,  and  some 
were  tow,  it  was  held  that  a  sale  of  certain  lots,  the 
auctioneer  intending  to  deal  with  tow  and  the  buyer 
intending  to  buy  hemp,  was  not  enforceable  where  the  lots 
sold  were,  in  fact,  tow -(a?). 

(•2e)  Mutual  Even  where  the  parties  are  in  real  agreement,  they  may 

both  be  labouring  under  a  mistake  as  to  some  matter  oi 
fact  essential  to  the  agreement,  and  their  agreement,  being 
founded  on  a  common  assum^ption  of  fact,  breaks  down 
with  the  erroneous  assumption  on  which  it  is  founded.  A 
well-known  illustration  is  a  contract  for  the  sale  of  specific 
goods  which,  unknown  to  the  parties,  have  already 
perished  at  the  date  of  the  contract;  here  the  contract  is 
void  {y) .  Similarly,  where  there  is  a  sale  of  shares  in  a 
company,  and  a  winding-up  petition  has  already  been 
presented,  though  the  parties  are  not  aware  thereof  (2), 
or  a  contract  for  the  sale  of  a  policy  of  life  insurance 
made  in  ignorance  of  the  fact  that  the  person  insured  is 
dead  (a),  the  contract  is  not  enforceable.  And  a  separa- 
tion deed  entered  into  betwieen  parties  who  erroneoudy 
believe  they  have  contracted  a  valid  marriage  is  also 
void  (6) .  '■''■'[ 

(0  Falck  V.  Williams,  1900,  A.  C.  176. 

{■u)   Van  Praagh  v.  Everidffe,  1902,  2  Ch.  266;   1903,  1  Ch.  431. 
"  (cc)  Soriven  v.  Hindlei/,  1913,  3  K.  B.  564. 

(y)  Couturier  v.  Hastio  (1856),  5  H.  L.  O.  673 ;  Sale  of  Goods  Act, 
1893  (56  &  57  Vict.  c.  71),  s.  6,  which,  however,  only  refers  to  "  know- 
ledge of  the  seller."  But  the  draftsman  of  the  Act  says  the  section 
may  be  based  on  mutual  mistake:  Chalmers'  Sale  of  Goods  Act,  7th  ed. 
p.  30.  (2)  Emmeraon's  case  (1866),  L.  R.  1  Ch.  433.* 

(o)  Scott  V.  Coulaon,  1903,  2  Oh.  249. 

(6)  Galloway  v.  Galloway  (1914),  30  T.  L.  R.  631. 
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In  Cooper  v.  Phibbs  (c),  the  appellant  had  entered  into  Whether 
an  agreetnent  to  take  a  lease  of  -what  was  in  truth  his  own  ™istake  of 
property,   both  he  and  the   intended  lessor  oontraotingi  fs"eiievaHe. 
under  a  common  mistake.     It  was  held  that  on  the  error 
being  discovered  the  appellant  was  entitled  to  be  relieved 
from  the  contract.     Nor  is  this  an  infringement  of  the 
mSxim,    Ignorantia   juris   hand   excusat,.   for    "in   that 
maxim,"   said  Lord' Westbury,    "the   word  jus  is  used' 
in  the  sense  of  denoting  general  law,  the  ordinary  law  of 
the  countiy.    But  where  the  word  ju^  is  used  in  the  sense 
of  denoting  a  private  right,  that  maxim  has  no  applica- 
tion.    Private  right  of  ownership  is  a  matter  of  fact;  it 
may  be  the  result  also  of  matter  of  law,  but  if  the  parties 
contract  under  a  mutual  mistake  and  misapprehension  as 
to  their  relative  and  respective  rights,  the  result  is  that  the 
agreement  is  liable  to  be  set  aside  as  having  proceeded 
upon  a  common  mistake." 

Similarly,  in  Earl  Becmchamp  v.  Winn(d),  where  a 
mistake  was  made  as  to  the  extent  of  the  ownership  of 
certain  property,  relief  was  given,  and  it  was  said  that 
ignorance  of  the  doubtful  construction  of  a  grant  is  very 
different  from  ignorance  of  a  general  rule  of  law,  and  that 
ignorance  of  the  true  construction  cannot  be  pressed  to  the 
extent  of  depriving  a  person  of  relief. 

In  both  cases,  however,  the  mistake  was  due  to  the  fineness  of 
failure  to  refer  at  all    to  documents  which  would    have  the  distinction 
shown  the  position, — not  to  a  reference  to  the  documents  J>etweenm!s- 
with  a  failure  to  construe  them  accurately.  It  is  possible,  and  mistake 
therefore,  to  accept  these  cases  (if  not  all  the  Mcta  therein)  of  fact, 
as  decading  that  for  the  purpose  of  rescinding  a  contract 
on  the  ground  of  mutual  mistake,  a  mistake  as  to  a  matter 
of  ownership  is  to  be  treated'  as  a  mistake  of  fact,  and  so 
relievable,   unless  the   mistake   is,   in   fact,   due  to   the 
erroneous  interpretation  of  a  legal  dkxsument.    From  this 
point  of  view,  the  cases  referred  to  are  only  illustrations 
of  the  fineness  of  the  dividing  line  between  mistake  of 
law  and  mistake  of  fact  referred  to  by  Jessel,  M.E..,  in 
Eagles  field  v.  Marquis  of  Londonderry  (;.e),  where  it  is 

(e)   (1867),  L.  R.  2  H.  L.  149. 

(d)  (1873),  L.  R.  6  H.  L.  223. 

(e)  (1876),  4  Ch.  D.  693. 
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pointed  out  that  a  statement  of  fact  involving,  as  most 
facts  do,  a  conolusion  of  law  is  still  one  of  fact.  There 
is  no  misstatement  of  law  unless  the  whole  facts  are  dis- 
closed and  then  a  conclusion  of  law  stated  so  as  to  differen- 
tiate between  facts  and  law.  Thus,  where  a  tradesman 
asks  if  he  can  safely  give  credit  to  a  lady,  and  is  told  by 
one  who  knows  that  the  lady  has  gone  through  a  marriage 
ceremony  which  she  has  been  advised  was  null  and  void, — 
"  You  may  safely  trust  her:  she  is  a  single  woman  of  large 
fortune," — if  it  turns  out  later  that  the  marriage  was, 
in  fact,  'valid,  this  is  still  a  statement  of  fact  and  not  of 
law.  But  if  the  tradesman  is  told  the  whole  story  and 
the  circumstances  of  the  ceremony,  and  it  is  then  said,^ 
"  Now,  you  see,  the  lady  is  single,"  this  Avould  be  a  mis- 
statement of  law. 


Mistake  in 
family  com'- 
promises. 


At  the  same  time.  Cooper  v.  Phibbs  ('f)  seems  to  be 
generally  accepted  as  establishing  the  wider  doctrine  that 
a  mistake  as  to  a  matter  of  private  right,  as  distinct  from 
a  mistake  as  to  a  general  rule  of  law,  may  be  ground  for 
setting  aside  a  contract.  Some  authorities,  indeed,  have 
suggested  a  doubt  whether  there  is  any  room  for  the 
exceptional  doctrine  supposed  to  be  found  in  Cooper  v. 
Phibbs,  and  it  is  said  that  "it  is  at  least  conceivable  that 
a  mistake  of  law  should  go.  so  completely  to  ^e  root  of  the 
matter  as  to  prevent  any  real  agreement  being  formed." 
There  is,  however,  no  decisive  authority  on  the  point  (g) . 

Many  of  the  decisions  have  dealt  with  cases  of  contract 
by  way  of  family  arrangement  and  compromise.  It  is 
settled  that  where  a  compromise  is  entered  into  with  due 
deliberation  and  full  disclosure  it  will  be  upheld  in  equity 
equally  as  in  law,  and  cannot  be  set  aside  on  the  ground 
that  the  parties  were  undfer  a  mistake  as  to  their  rightsi  (A), ' 
and  this  even  though  they  were  misled  by  their  legal 
advisers  (i) .     For  here  the  whole  object  of  the  contract 


(/)  (1867),  L.  R.  2  H.  L.  149. 

iff)  Pollock's  Contracts,  8th  ed.  p.  480.  M'Carthy  v.  JDecaix  (1831), 
2  R.  &  M.  (husband's  agreement  to  give  up  claim  under  a  marriage 
seiitlement  avoidjed  by  mistake  as  to  effect  of  a  foreign  divorce  decree), 
seems  a  case  of  a  contract  avoided  by  reason  of  mistake  of  law,  having 
regard  to  tlie  observation  of  Jessel,  M.R.,  in  Eaglesfield  v.  London- 
derry (ubi  sup.).    Cp.  Galloway  v.  GallovJay  (1914),  30  T.  L.  R  531 

(A)  Stone  v.  Godfrey  (1854),  5  D.  M.  &  G.  76. 

(i)  Rogers  v.  Inrjham   (1876),  3  Ch.  D.   351. 
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is  to  obtain  a  settlement  as  to  rights  admittedly  doubtful, 
while,  if  the  agreement  is  in  the  nature  of  a  family 
arrangement,  a  further  reason  exists  in  the  Court's  anxietj- 
to  uphold  contracts  of  that  character  (fc).  On  the  other 
hand,  in  order  that  a  family  arrangement  may  be  sup- 
ported, there  must  be  a  full  and  fair  communication  of  all 
the  material  circumstances,  the  contract  being  one  uber- 
rimcB  fidei.  Consequently,  the  Courts  have  sometimes 
relieved  against  family  agreements  entered  into  under  a 
mistake  as  to  the  pai'ties'  rights,  where  elements  of  imposi- 
tion or  surprise  have  been  present.  Thus,  the  agreement 
was  set  aside  where  the  rights  of  the  parties  depended  on  a 
secret  marriage  known  to  one  side  and  not  disclosed  to 
the  other  (J),  vhere  one  party  was  not  informed  of  a  legal 
opinion  wluoh  had  been  taken  (w),  or  was  informed 
wrongly  as  to  the  contents  of  such  an  opinion  {n). 

Even  where  the  parties  are  ad  idem  and  there  is  a  true  (3)  Rectifica- 
consent,  there  may  be  a  mistake  in  the  written  expression  '■""^  ^*  * 
of  the  contract  entered  into.     In  some  cases  where  the  mjatal^. 
error  is  obvious  on  the  face  of  it — is,  e.g.,  a  mere  verbal 
blunder  or  grammatical  error — the  Court  will,  as  a  matter 
of  course,  construe  the  contract  in  the  sense  the  parties 
obviously  intended  (o).     But,  in  general,  it  wiU  be  neces- 
sary to  resort  to  the  purely  equitable  remedy  of  rectifi- 
cation, the  Court  reforming  the  document  so  as  to  express 
correctly  the  parties    intention.      The   document  to  bo 
rectified  may  purport  either  to  contain  or  to  carry  out  the 
contract — it  may  be  either  the  agreement  for  sale  or  the 
conveyance  in  purported  pursuance  thereof. 

It  is  not  necessary  that  a  new  document  should  be 
executed:  a  copy  of  the  Order  of  the  Court  may  be  en- 
dorsed upon  the  document  to  be  modified,  which  will  then 
operate  accordingly  {p) .  Hence,  rectification  is  possible 
even  after  the  death  of  a  party,  and  though  the  error  to  be 
rectified  consists  in  the  omission  of  the  deceased  party  to 

(/£-,  Gordon  v.  Gordon  (1816—9),  3  Swaiist.  463;  Westby  v.  Westhij 
(1842),  2  Dr.  &  W.  503. 

(I)  Gordon  v.  Gordon  (1821),  3  Swanst.  400. 

("«;     Harvey  v.  Cooke  (1827),  4  Euss.  34. 

(u)  Jia  Roberts,  1905,  1  Ch.  704. 

(0)  lie  Alexander's  Settlement,  1910,  2  Ch.   225. 

ip)   Whit?.  V.  White  (1872),  L.  E.  15  Eq.  247. 
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exercise  a  power  of  appointment  by  his  marriage  settle- 
ment, as  had  been  previously  a^eed  should  be  done  {q) . 
Here  the  deed  operated  in  its  amended  form  containing 
the  appointment,  so  that  there  was  no  contravention  of 
the  rule  forbidding  relief  against  the  non-execution  as 
distinct  from  the  defective  exercise  of  a  power.  And  a 
disentailing  deed  may  be  itectified  notwithstanding  the 
provision  of  s.  47  of  the  Fines  and  KecoveriesAct,  1833, 
which  in  some  respects  excludes  equitable  jurisdiction  in 
respect  of  such  deeds  (r). 

There  must  In  Order  that  rectification  may  be  granted  there  must 

benMrtual        ^e  mutual  mistake.    It  must  be  showm  that  the  document 
™"     *■  does  not  accurately  represent  the  true  agreement  between 

the  parties,  and  also  that  the  parties  intended  that  it 
should  (s).  And  the  evidence  as  to  the  parties'  intention 
ought  to  be  of  the  clearest  and  most  satisfactory  descrip- 
Howfarparol  tion  (s).  It  is  not,  however,  an  objection  that  the  subject- 
admisribk  matter  of  the  contract  is  such  that  the  Statute  of  Frauds 
to  prove  the  requires  written  evidence  thereof  (i),  so  that  a  lease 
mistake.  granted   in  pursuance   of  a   merely   parol   agreement  is 

capable  of  being  rectified  so  as  to  accord  with  the  terms  of 
the  agreement  (m).  Where,  howe'ver,  a  conveyance  or  lease 
has  been  executed  in  pursuance  of  a  previous  agreement 
in  writing  between  the  parties,  it  has  been  held  that 
extrinsic  evidtence  is  not  admissible  to  show  that  the  docu- 
ments do  not  express  the  real  intention  of  the  parties.  If 
the  previous  agreement  is  in  writing  and  is  unam- 
biguous, it  is  not  possible  to  adduce  parol  evidence  for  the 
purpose  of  first  rectifying  the  agreement  and  then  making 
the  conveyance  conform  to  the  agreement  as  modified,  for 
it  is  said  that  this  would  amount  to  granting  specific 
performance  of  a  written  agreement,  with  a  parol  varia- 
tion (x) .  In  Thompson  v.  Hickman  (y),  however,  Neville, 
J.,  while  following  the  older  decisions  on  the  point,  said 


(?)  Johnnon  v.  Bragge,  1901,  1  Ch.  28. 

(>■)  Meehing  v.   MeeMng,  1917,  1  Oh.  77. 

(«)   Fowler  v.  Fowler  C18.59),  4  De  G.  &  J.  250.     ' 

(t)  Thomas  v.  Davis  (1757),  1  Diek.  301;  Johnson  v.  Bragge,  1901, 
1  Ch.  28. 

(«)   Cowen  V.  Truefitt,  Ltd.,  1899,  2  Oh.  309. 

(x)  jDanes  v.  Fitton  (1842),  2  D.  &  War.  225;  May  v.  Piatt,  1901. 
1  Ch.  616. 

(V)  1907,  1  Oh.  550.  See  also  Fowler  ».  Sugden  (1916),  85'L.  J. 
K.  B.  1090. 
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that  he  felt  considerable  difficulty  in  following  the  reason- 
ing on  which  they  appear  to  be  based,  and  it  is  a  matter 
of  some  doubt  how  far  the  decisions  in  question  can  be 
relied  on.  According  to  some  authorities,  in  any  case  and 
efven  as  regards  rectification  of  an  executory  agreemient, 
if  the  mistake  is  denied  by  one  of  the  parties,  parol  evi- 
dence unsupported  by  any  documentary  evidence  is  not 
admissible,  though  it  may,  be  adduced  where  the  mistake 
ia  adtnitted  or  not  positively  denied.  Others  hold  that 
there  is  no  definite  rule  excluding  merely  parol  evidence, 
though,  no  doubt,  such  evidence  vnU,  require  to  be  exceed- 
ing'ly  clear  and  cogent  if  rectification  is  to  be  obtained  on 
that  evidence  alone  (z) .  The  latter  view  seems  on  the 
whole  the  preferahle  one. 

The  doctrine  of  rectification  has  been  much  discussed  wtena 
in  connection  with   the  reformation  of  .  marriage  settle-  marriage 
ments.     It  was  formerly  held  that  where  the  settlement  ^"/bTreoti- 
was  made  in  pursuance  of  marriage  articles  and  vaiied  fied  so  as  to 
therefrom,  if   both  articles  and  settlement   preceded  the  comply  with 
marriage,  in  the  case  of    discrepancy  between  them  the  ^tioles^^ 
settlement  was  to  be  considered  as  the  binding  instrument, 
and  was  not  controlled  by  the  articles  unless  the  settlement 
expressly  purported  to  be  made  in  pursuance  of  the  agree- 
ment (a).     But  if  the   settlement   was   made   after  the 
marriage,  it  could  in  every  case  be  rectified, so  as  to  agree 
with  the  articles,  even  though  it  contained  no  recital  that 
it  v/as  made  in  execution  of  the  articles.    It  is,  however, 
now  settled   that  even  where  the  settlement  is  executed 
before  marriage  and  contains  no  express  reference  to  the 
articles,  evidence  is  admissible  to  show  that  it  was  in- 
tended to  conform  to  the  articles,  and  rectification  will  be 
decreed  accordingly  (6) .    Apparently,  even  the  settlor's 
own  uncontradicted  evidence  may  be  acted  on  if  no  other 
evidence  is  available  (c) . 

It  has  been  said  that  in  order  to  obtain  rectification  where  there 
mutual  mistake  must  be  shown.  There  are,  however,  is  unilateral 
mistake  the 

(«)  See  Pollock's  Contracts,  8th  ed.  546,  for  the  former  view, 
and  for  the  latter,  Williams'  Vendor  and  Purchaser,  2nd  ed.  785. 

(o)  Legg  v.  GoUwire  (1736),  Cas.  t.  Talbot,  20. 

(6)  Bold  V.  Hutchinson  (1855),  5  De  G.  M.  &  G.  558;  Cogan  v. 
Buffield  C18'76),  2  Ch.  D.  44. 

(c)  Hanley  v.  Pearson  (1879),  13  C.  D.  545.  See,  however,  Tuoher 
v.  Bennet  (1887),  38  Ch.  D.  1. 
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or  rescission. 


Court  has  in  certain  anomalous  cases  where  merely  unilateral  mistake 
some  oases  q^  ^^e  plaintiff's  part  has  been  proved  and  the  Court  has 
to  option  of  put  the  defendant  to  his  election  of  accepting  rectiftca- 
submitting  to  tion,  or  submitting'  to  rescission  (d) .  Thus,  where  plain- 
rectification  tig  offered  to  let  certain  premises,  by  mistake  including 
the  first  as  well  as  other  floors,  and  the  defendant  accepted 
his  offer,  and  a  lease  w,as  executed  which  included  the  first 
floor,  on  an  application  to  rectify  the  lease.  Bacon,  V.-C, 
inclined  to  the  vievV  that  defendant  had  known  all  along 
there  was  no  inteaition  to  let  the  first  floor.  But  he  hesi- 
tated to  find  the  defendant  guilty  of  fraud,  and  gave  him 
the  option  of  having  the  lease  rectified  by  omission  of  the 
first  floor  or  having  it  set  aside  altogether  (e) .  This  is 
in  accordance  with  somewhat  similar  previous  decisions. 
But  the  doctrine  involved  has  been  much  criticised,  and 
Farwell,  J.,  was  of  opinion  (/)  that  these  cases  cannot  be 
defended  as  decisions  grounded  on  mistake,  however  they 
may  stand  as  examples  of  fraud.  The  dilemma  appears 
to  be,  in  such  cases,  either  there  is  an  antecedent  contract 
binding  on  the  parties  or  not.  If  there  is,  then  the  docu- 
ment which  misrepresents  that  contract  should  be  rectified. 
If,  owing  to,  mistake  preventing  any  real  assensus  ad  idem, 
there  is  no  real  contract,  the  remedy  should  be  rescission. 
Notwithstanding  the  number  and  authority  of  the  deci- 
sions, it  is  difficult  to  see  why  the  two  remedies  should  be 
available  alternatively. 


Whether  a 
document  can 
be  rectified  if 
there  is  a 
mistake  of 
law. 


It  is  not  clear  whether  for  purposes  of  rectification  any 
distinction  is  made  between  mistakes  of  law  and  fact.  It 
has  been  decided  that  the  Court  can  rectify  a  consent  order 
(which  for  this  purpose  stands  on  the  same  footing  as  an 
agreement  inter  partes  {cf))  where  the  consent  order  is 
founded  on  a  mistake  as  to  the  effect  of  a  particular  instru- 
ment (h) .     There  seems  no  reason   in  principle  why  a 


(d)  Garrard  v.  Frankee  (1862),  30  Beav.  4i5;  Harris  v.  Fepperell 
(1867),  L.  R.  5  Eq,  1;  Bloomer  v.  Spittle  (1872),  L.  R.  13  Eq.  427. 

(e)  Paget  v.  Marshall  (1884),  28  Ch.  D.  255. 
(/)  May  V.  Piatt,  1901,  1  Oh.  616. 

((?)  Kuddersfiekl  Banking  Co.,  Ltd.  v.  Henry  Lister  and  Som^  Ltd., 
1895,  2  Ch.  273.  In  Mullim  v.  Howell  (1879),  11  Ch.  D.  763,  where 
a  consent  order  was  rectified  on  the  ground  of  merely  unilateral 
mistake,  the  order  was  made  on  an  interlocutory  application,  where 
the  rules  are  not  so  strict.  See  Ainsworth  v.  Wilding,  1896, 1  Ch.  673, 
at  pp.  675,' 679. 

(A)  Allcard  v.   Walker,  1896,  2  Oh.  369,  at  p.  383. 
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mistake  of  law  should  not,  if  necessary,  be  ground   for 
relief  by  way  of  rectification. 

In  the  case  of  a  unilateral  act,  such  as  -appointments  Appointment 
under  powei-s,  it  seems  that  the  Court  may,  on  the  ground  "°derapower 
of  mistake,  grant  rectification  amounting  to  rescission  by  mistake, 
setting  the  transaction  aside  altogether.     Thus,  where  an 
appointment  was  made  by  an  appointor  in  forgetfulness 
of  a  previous  appointment  to  the  same  person,  and  the 
second  appointment  would  not  have  been  made  if  the 
appointor    had    appreciated    the    situation,    the    second 
appointment  was  set  aside  (i) . 

An  action  for  money  had'  and  received  to  the  use  of  the  (4)  Mistake 
person  making  the  payment  is  a  possible  remedy  for  ^^  *  ground 
mistake,  money  paid  under  a  mistake  of  fact  being  thus  of  money 
recoverable.     But  in  order  that  relief  may  be  given  the  paid, 
plaintiff  must  prove  a  mistake  not  only  as  to  his  lia- 
bility to  pay,  but  as  to  the  fact  on  which  his  liability 
depended  (k) . 

Otherwise  the  mistake  is  one  of  law  only,  and  money  Money  not 
paid  under  a  mistake  of  law  cannot,  as  a  rule,  be  recovered,  »» a  rule 
this  being  perhaps  the  only  type  of  relief  where  it  can  jf     j^  under 
be  regarded  as  absolutely  clearly  established  by  way  of  mistake  of 
general  rule  that  ignorantia  legis  non  excusat  (^) .  i*''- 

And  it  is  said  that  for  the  purposes  of  recovering  money 
paid  the  qualification  laid  down  by  Lord  Westbury  in 
Cooper  V.  Phibbs  (m)  has  no  application  (%) . 

Money  credited  in  account  under  a  mistake  of  law  may 
sometimes  be  treated  as  equivalent  to  payment,  "sio  as  to 
i^revent  sums  wrongly  credited  being  made  the  subject  of 
set-off '(o). 

(i)  Hood  of  Avalon  {Lady)  v.  Mackinnon,  1909,  1  Ch.  476.  And 
see  Ellis  V.  Jillis,  1909,  26  T.  L.  E.  166. 

a)  Jla^kdl  V.  Korneir,  1915,  3  K.  B.  106. 

ij,)  Even  this  has  been  doubted,  see  Harvard  Law  Eeview,  vol.  21, 
p.  225.  But  Sogers  v.  Ingham  (1876),  3  Ch.  D.  351,  as  dealt  with 
in  the  Court  of  Appeal,  is  an  express  decision  in  favour  of  the  gene- 
rally iaccepted  view. 

(»«)  Supra,  p.  421. 

(«)  Skyring  v.  Greenwood  (1825),  4  B.  &  C.  281.  But  see  Daniel 
V.  Sinclair  (1881),  6  A.  C.  181. 

(o)  R.  V.  Blenkensop,  1892,  1  Q.  B.  43.  But  see  Daniel  v.  Sinclair 
(1881),  6  A.  C.  181. 
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Exceptions.  Even,  however,  where  money  is  paid  under  mistake  of 

law  there  are  certain  exceptions,  real  or  appftrent,  to  the 
general  rule  forbidlding  recovery. 

(1)  Mistake  of       Thus,  there  is  an  apparent  exception  as  to  money  paid! 
foreign  law.     under  a  mistake  of   foreign  law  (p'),  the  money    being 

recoverable  for  the  reason  that  foreiga  law  is  treated  by 
the  Engiish  Courts  as  a  matter  of  fact  to  be  proved  like 
any  other  fact  by  competent  evidence. 

(2)  Money  And  'where  money  is  paid  to  an  officer  of  the  Court 
^fp  *"  officer   un(jer  a  mistake  of  law  the  money  OEun  be  recovered  from 

him,  for  the  officer  of  the  Court  must,  in  virtue  of  the 
position  he  holds,  act  as  a  high-minded  man  would,  and 
not  take  advantage  of  the  mistake  {q) .  Nor  is  this 
principle  confined  to  the  case  of  money  paid,  and  an  officer 
of  the  Court  may  always  be  ordered  to  refund  money, 
even  thoug'h  there  is  no  legal  right  of  recovery,  if  it  is 
morally  dishonest  to  retain  it.  Thus,  where  a  trustee  in 
bankruptcy  statidfe  by  and  allowls  the  bankrupt's  wife  to 
pay  premiums  on  a  policy  of  insurance  formerly  belon^ng* 
to  the  bankrupt,  andl  now"  vested  in  the  trustee  as  assets 
for  the  creditors,  the  wife  erroneously  thinking  that  she 
is  going  to  benefit,  the  trustee  will  not  be  allowed  to  take 
the  policy  moneys  'without  repaying'  to  the  wife  the 
premiums  she  has  paid  (r),  thoug'h  it  is  otherwise  if  the 
trustee  did  not  know  that  the  premiums  were  being  thus 
paid  (s) . 

Similarly,  where  a  loan  is  made  to  a  bankrupt  after  the 
date  of  the  receiving  order,  both  lender  and  bankrupt  being 
unaware  of  the  receiving  order,  the  trustee  in  bankruptcy 
must  refund  the  money  or  so  much  of  it  as  is  in  his 
hands  (t). 

(3)  Where  the      Money  paid  under  a  mistake  of  law  is  also  recoverable 
mistake  was      -  ,    •  i  .  i_  •  i  i      i_       -l  •        j,  i. 
occasioned       ^'^  certain  cases  where  the  mistake  has  been  occasioned  by 

(p)  Leslie  v.  Bailie  (1843);  2  Y.  &  C.  Ch.  91. 

(q)  Ex  parte  James  (1874),  9  Ch.  App.  614;  Me  Carnao,  Ex  parte 
Simmonds  (1885),  16  Q.  B.  D.  308;  He  Shoades,  Ex  parte  Shaades, 
1899,  2  Q.  B.  347. 

(r)  Re  Tyler,  1907,  1  K.  B.  865. 

(s)  Re  PhUUps,  1914,  2  K.  B.  689;  Re  Ball,  1907,  1  K.  B.  875. 

(0  Re  Thelluson  (1919),  35  T.  L.  R.  732. 
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the  other  party.  Thus,  it  is  reooverahle  if  the  mistake  is  by  the  other 
indliced  by  one  party  ^wilfully  and  deliberately  trading  P^rty. 
on  the  other's  ignorance — ^where,  that  is,  the  mistake  is 
induced  fraudulently  (tt) ;  and  this  case  is  perhaps  best 
treated  as  one  of  fraud  rather  than  mistake,  for  the 
mere  fact  that  the  party  !niaking  the  payment  wias 
innocently  misled  by  the  other  on  a  point  of  law  affords 
no  ground  for  relief  (a;) .  Where  one  party  misleads 
the  other  on  a  point  of  law,  even  inadvertently,  money 
paid  in  pursuance  of  the  error  so  caused  is  recoverable  if 
the  party  responsible  for  the  error  stood  in  such  a  fiduciary 
relation  to  the  other  as  to  bring  him  under  a  duty  to 
advise  correctly  (jf) . 

Moreover,  it  must  be  mentioned  that  money  paid  even  Money  paid 

under  a  mistake  of  fact  will  not  be  recoverable  if  it  was  under 

paid  under  pressure  of  legal  process,  as  under  a  judgment  w^'^TOcees 

or  even  before  judgment  in  order  to  stay  further  proceed-  not  recover- 

ings  {z) .    But  the  payee  must  have  been  acting  bona  fide  a^e,  unlesB 

or  the  money  can  be  recoVered  (a) .     And   money;   paid  "^nllT^ 
und^-  mistake  of  fact  to  an  innocent  agent  cannot  be 
recovered  if  the  agent  has  paid  over  to  or  settled  in  account 
with  his  principal  before  becoming  aware  of  the  error  {h). 

(«)  British  Workman's  and  General  Asssuranoe  Co.  v.  Cunliffe 
(1902),  18  T.  L.  E.  425,  502;  Phillips  v.  Eoyal  London  Mutnnl 
Assurance  Co.  (1911),  105  L.  T.  136. 

(.r)  Harse  v.  Pearl  Life  Aasuranoe  Co.,  1904,  1  K.  B.  558. 

(i)  Ibid,  at  p.  563. 

(z)  Moore  v.  Fulham  Vestry,  1895,  1  Q.  B.  399. 

(«)  Ward  S-  Co.  V.  Wallis,  1900,  1  Q.  B.  675. 

(6)  Taylor  v.  Metropolitan  By.  Co.,  1906,  2  K.  B.  55;  Klehncorf. 
Sons  ^  Co.  V.  Bunlop  Subber  Co.  (1907),  97  L.  T.  263. 
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ACTUAL  FRAUD. 


Equitable 
jurisdiotion 
in  cases  of 
fraud- 
Difficulty  of 
definition. 


It  may  be  laid  idowli  as  a  general  rule  that  equity  exercised 
a  general  jurisdiction  in  cases  of  fraud,  sometimes  con- 
current Avith  and  sometimes  exclusive  of  the  common  law 
Courts.  It  is  difficult,  in  fact,  impossible,  to  define  the 
term  "fraud"  in  thisi  connection.  It  has  been  said  that 
"  as  to  relief  against  fraud,  no  invariable  rules  can  be 
established.  Fraud  is  infinite,  and  were  a  Court  of 
Equity  once  to  lay  down  rules  how  far  they  would  go, 
and  no  farther,  in  extending  their  relief  against  it,  or  to 
define  strictly  the  species  or  evidence  of  it,  the  jurisdiction 
would  be  cramped  and  perpetually  eluded  by  new  schemes 
which  the  fertility  of  man's  invention  would'  contrive  "  (a) . 


The  mode  and  extent  of  the  equitable  jurisdiction  ov^er 
fraud  will  best  be  illustrated  by  the  examination  of  a  few 
of  the  more  m&rked  classes  of  oases  in  which  the  principles 
which  regulate  the  action  of  Courts  of  Equity  are  fully 
developed,  and  from  which  analogies  may  be  drawn  to 
guide  us  in  the  investigation  of  other  and  novel  circum- 
stances. 


Varieties  of 
actual  fraud. 


Fraud  is  often  stated  to  be  either  (1)  actual  fraud,  or 
(2)  constructive  fraud;  and  actual  fraud  may  consist 
either  in  (A)  misrepresentation,  or  (B)  concealment. 


(a)  Misrepre- 
sentation. 


Nature  of 
fraud  in  the 
action  of 
-deceit. 


Where  fraud  takes  the  shape  of  a  misrepresentation 
which  is  treated  as  giving'  rise  to  a  claim  for  dkmages  in  a 
common  law  action  for  deceit,  the  term  fraud  can  be 
defined  with  some  precision.  It  consists  in  a  false  repre- 
sentation of  fact  Imade  knowingly  or  without  a  belief  in  its 

(«)  Parke'a  History  of  Chancery,  506;  St.  186. 
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truth,  or  recklessly,  careless  whether  it  be  true  or  false  (6). 
For  such  misrepresentation  a  man  will  be  liable  even 
though  the  misrepresentation  was  made  with  no  corrupt 
motive  (c)  and  no  expectation  of  a  profit  to  the  person 
making  the  misrepresentation  (d) .  On  the  other  hand,  no 
action  for  deceit  lies  if  the  defendant  honestly  believed 
in  the  truth  of  his  assertion,  although  he  once  knew  the 
true  facts  and  misstated  them  in  forgetfulness  (e),  or 
although  his  belief  in  the  truth  of  his  statement  was  based 
on  no  reasonable  grounds  (/) .  It  must  be  remarked,  how- 
ever, that  where  there  exists  a  confidential  relationship 
between  the  parties, — e.ff.,  between  solicitor  and  client, — 
an  action  may  lie  for  loss  sustained  through  a  misrepre- 
sentation made  without  actual  fraudulent  intent,  the 
action  being  based  not  on  deceit,  but  on  a  fiduciary  obliga- 
tion to  compensate  for  loss  owing  to  absence  of  due  skill 
and  care  in  ascertaining  and  stating  facts  (g) . 

Moreover,  the  rule,  that  no  action  for  deceit  lies  in  Anexoep- 
respect  of  an  honest  misrepresentation,  must  be  qualified  tionalcase 
by  reference  to  the  Companies  (Consolidation)  Act,  1908,  """^erthe 
o^  4.-         i.1        1-1  ■   •  £   u       -r\-       I.       '   Companies 

s.  o4,  re-enacting  the  like  provisions  oi  tlie  Directors-    (ConsoUda- 

Liability  Act,  1890,  as  regards  misrepresentation  by  tion)  Act, 
directors  and  others  in  the  prospectus  offering  shares  or  ^®*'*' 
debentures  in  a  company.  The  substantial  effect  of  this 
legislation  is  that  in  such  cases  honest  belief  is  not,  per  se, 
a  defence,  but  the  onus  is  on  the  directors  to  justify  the 
statements  as  being  made  not  only  honestly,  but  with 
reasonable  grounds  {h) . 


In  order  that  damages  may  be  obtained  for  fraudulent  Eequisites 
misrepresentation,  not  only  must  it  be  shown  that  the  other  than 
representation  was  fraudulent,  but  also  that  it  was  made  action  of 
to  the  plaintiff  (directly  or  indirectly  (^))  with  the  inten-  deceit, 
tion  that  he  should  act  upon  it  (fc) .     It  must  further  be 
shown  that  the  plaintiff  did  so  act  on  the  faith  of  the 

(J)  Derri/  ».  Peek  (1889),  14  App.  Cas.  337. 

(c)  Polhill  V.  Walter  (1832),  3  Barn.  &  Adol.  114. 

(d)  Pasley  v.  Freeman  (1789),  3  T.  E.  51. 

(e)  Low  V.  Bouverie,  1891,  3  Ch.  82. 
(/)  Derry  v.  Peek,  ubi  sup. 

(g)  Nocton  v.  Ashlurton  {Lord),  1914,  A.  C.  932. 
(h)  See  Adams  v.  Thnfi,  1915,  2  Ch.  21. 
(i)  Andrews  s.  Mockfwd,  1896,  1  Q.  B.  372. 
(k)  Peek  v.  Gurney  (1873),  L.  R.  6  H.  L.  377. 
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Fraudulent 
misrepresen- 
tation as  a 
ground  for 
rescission  of 
contracts. 


Contracts 
not  void  but 
voidable  on 
the  ground 
of  fraud. 


misrepresentation  and  suffered  damage  in  consequence. 
Hence,  no  action  lies  if  plaintiff  did  not  believe  the 
fraudulent  statemeat  and  so  was  not  deceived,  or  would 
have  acted  as  he  did,  anyhow,  and  even  though  the  state- 
ment had  not  been  made  (l).  But  if  the  statement  was 
in  fact  believed  and  acted  upon,  it  is  immaterial  that  the 
person  defrauded  had  a  full  opportunity  of  discovering  the 
fraud  (w),  or  that  the  truth  w'os  known  to  his  agent  (n). 

Where  a  contract  has  been  induced  by  a  fraudulent 
misrepresentation,  the  party  defrauded  has  also  a  remedy 
by  way  of  rescission  of  the  contract.  This  right  existed 
both  at  law  and  in  equity,  but  as  the  condition  of  rescis- 
sion is  a  restitutio  in  integrum  and  a  replaroing  of  the 
parties  in  their  original  position,  and'  as  only  a  Court  of 
Equity  can  do,  what  is  necessary  in  this  behalf,  viz.,  take 
the  accounts  and  make  the  allowances  for  deterioration  in 
the  property  dealt  with  by  the  contract,  the  jurisdiction 
in  respect  of  rescission  on  the  score  of  fraud  is  mainly 
equitable  (o) .  And  the  practice  has  always  been  for  ai 
Court  of  Equity  to  give  this  relief  wherever  it  can  do 
what  is  practically  just,  though  it  cannot  restore  the 
parties  precisely  to  the  state  in  which  they  were  before  the 
contract  (o). 

While  rescission  of  a  contract  induced  by  fraud  is  a 
possible  course,  such  a  contract  is  not  void,  but  only  void- 
able at  the  option  of  the  party  defrauded  {p),  who  may^ 
if  he  like,  affirm  the  contract  and  sue  for  such  damages- 
as  he  sustains  from  the  misrepresentation.  He  may  even, 
in  cases  where  the  representation  creates  an  estoppel, 
affirm  the  contract,  and'  insist  on  the  representation  being 
made  good.  If  he  elect  to  repudiate  he  may  do  so  in 
various  ways,  as  by  taking  proceedings  to  have  the  con- 
tract set  aside,  or  setting  up  the  claim  to  rescind  as  a 
defence  where  he  is  sued  on  the  contract,  or,  in  general,  by 
any  other  method  which  amounts  to  a  distinct  and  positive 
rejection  of  the  contract. 


(Z)  Macleay  v.  Tail,  190«,  A.  C.  24. 

(m)  Sedgrave  v.   Hiird   (1881),  20  Ch.  D.   1;    Central  Ry.   Co.  of 
Venezuela  v.  Kish  (1867),  L.  R.  2  H.  L.  99. 

(»)   Wells  V.  Smith,  1914,  3  K.  B.  722. 
,  (o)  Erlanger    v.    Nev    Sombrero   PhospJuite   Co.    (1878),    3    A.   C. 
1218,  at  p.  1278. 

(p)   Oahes  v.  Turqitand  (1867),  L.  R.  2  H.  L.  346. 
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iThe  misrepresentation  relied'  on  must  be  of  a  material  Nature  of 
fact,  or,  as  it  is  sometimes  put,  Fraus  dans  locum  con-  misrepreBan- 
tractui.     That  is  to  say,  it  must  te  the  representation  of  *^*i'°ed  for 
some  fact  which  gives  occasion  to  the  contract.     Unless  resoission^ 
the  representation  was  of  a  nature  to  affect  the  party's 
judgment  as  to  whether  he  should  make  the  contract,  he 
cannot  be  said  to  have  acted  on  the  representation,  and  so 
has  no  claim  to  relief.    And  althougih'all  preparations  have  . 
been  made  to  commit  a  fraud,  if  in. point  of  fact  the 
intended  misrepresentation  never  comes  to  the  know'ledge 
of  the  other  party,  and  therefore  never  affects  his  judg- 
ment, there  is  no  case  for  relief  (q) .     And  even  if  the 
misrepresentation  comes  to  the  party's  knowledge,  the  pre- 
sumption that  it  had  any  effect  in  inducing  his  consent  to 
the  contract  is  a  presumption  of  fact,  not  of  law,  and  is 
therefore  open  to  rebuttal  (r) .     But  if  the  misrepresenta- 
tion was  of  a  nature  likely  to  result  in  inducing  a  person 
to  enter  into  a  contract,  the  presumption  is  strong  that  it 
in  fact  had  that  result  (s),  and  the  Court  will  not  enter 
into  speculation   as   to   the   exact  share  any  particular 
misrepresentation  had  in  inducing  the  contract  (if). 

The  right  of  rescission  where  it  exists  will  be  lost  when  Right  of 
the  person  entitled  to  rescind  has,  after  the  facts  Con-  rescissiou 
ferring  the  right  have  come  to  his  notice,  elected  to  waive  aOT'uiesoeaoe 
rescission  and  affirm  the  contract,  as  where  after  fuU 
knowledge  of  the  fraud  he  nevertheless  takes  a  benefit 
under  the  contract.  But  the  facts  which  give  rise  to  the 
right  must  be  fully  known  to  the  party  defrauded  before 
he  can  be  considered  to  have  waived  the  right,  and  even 
after  know'ledge  has  been  acquired  it  seems  that  mere 
lapse  of  time  is  in  itself  no  bar  to  rescission,  though  great 
lapse  of  time  may,  in  these  circumstances,  be  evidence 
of  an  acquiescence  and  waiver  of  the  right  to  rescind  (m)  . 
These  principles  seem  to  be  app'lied  with  special  strict- 
ness to  the  repudiation  of  shares  in  a  company.  Where 
the  shareholder  is  fully  informed  of  the  circumstances, 
he  ought  to  lose  no  time  in  repudiating,  and    in    such 

(?)  Horsfall  v.  Thomas  (1862),  1  H.  &  C.  90. 

(r)  Smith  V.  ChadvncJ:  (1884),  9  App.  CJa.  187,  at  p.  196. 

(s)  Ibid. 

(0  Ueynell  v.  S'prye  (1852),  1  De  G.  M.  &  G.  656 j  Redgrave  v. 
Eurd  (1881),  20  Ch.  0.  1,  at  p.  21. 

(«)  Ufe  Association  of  Scotland  v.  Siddal  (1861),  3  D.  F.  J.  58 ; 
Charter  v.  Trevelyan  (1844),  4  CI.  &  F.  714. 

s.  5« 
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BesoiBsion 
impossible 
except  on 
basis  of  re- 
Tereion  to 
Hatua  quo. 


Rescission  not 
ayailable 
against  inter- 
Teniiig  rights 
of  tbird 
parties, 


a  case  a  delay  for  even  so  short  a  time  as  a  fortnight  may 
be  too  long  (a?)  * 

Since  a  contract  induced  by  fraud  is,  in  general,  valid 
until  repudiation,  the  contract  may  cease  to  be  voidable 
by  repudiation  becoming  impossible,  as  where  the  parties 
cannot  be  restored  to  their  original  position  {y).  For  the 
party  defrauded  to  exercise  his  option  to  rescind  he  must 
be  in  such  a  situation  as  to  be  able  to  put  the  parties  in 
their  original  state  before  the  contract  {z) .  Thus,  where 
partners  dissolved  partnership,  and  by  deed  of  dissolu- 
tion, in  consideration  of  the  defendant  giving  up  to  the 
plaintiff  the  whole  of  the  partnership  assets,  the  plaintiff 
released  the  defendant  from  all  matters  and  things  touch- 
ing the  joint  trade;  the  plaintiff,  when  many  years 
afterwards  he  discovered  that  the  defendant  had  been 
guilty  of  fraud  in  connection  with  the  deed  of  dissolution, 
and  that  by  defendant's  fraud  he  had  been  induced  to 
take  upon  himself  the  liabilities  of  the  business  and  release 
the  defendant  therefrom,  was  not  allowed  to  disaffirm 
the  deed  of  dissolution  and  release  and  to  sue  for  damages 
for  breach  of  the  original  partnership  agreement  (a) .  The 
release  could  not  be  severed  from  the  rest  of  the  dissolution 
deed,  and  as  plaintiff  did  not,  and  could  not,  disaffirm  the 
contract  by  which  there  was  assigned  to  himself  the 
partnership  business,  he  could  not  repudiate  the  release 
which  formed  a  part  of  that  contract. 

Further,  repudiation  of  the  contract  is  impossible  where 
third  parties  have  intervened  and  acquired  rights  there- 
under for  value;  a  familiar  illustration  of  this  is  to  be 
found  in  the  necessity  for  a  shareholder  entitled,  on  the 
ground  of  fraud,  to  .repudiate  his  contract  to  take  the 
shares,  to  do  so  before  the  commencement  of  the  winding- 
up  (&),  viz.,  the  date  of  the  winding-up  petition  being 
presented  (c) .  For  after  the  winding-up  the  rights  of 
the  company's  creditors  are  fixed,  and  they  stand  in  the 
position  of  purchasers  for  value. 


(x)  He  Scottish  Petroleum  Co.  (1883),  23  Oh.  D.  434. 

(y)  Erlanger   v.    New   Sombrero   Fhosph-at^e    Co.    (1878),   3   A.    C. 

1218;  Lacunas  Nitrate  Co.  v.  Lagunas  Stf-ndicate,  1899,  2  Oh.  39'2. 

(a)  Clarhe  v.  Dickson  (1859),  E.  B.  &  E.  148. 

(a)  Urquhart  v.  Maopherson  (1878),  3  App.  Ca.   831. 

(6)  Oakes  v.  TurquaMd  (1867),  L.  B.  2  H.  L.  325. 

(o)  Whiteley's  Case,  1899,  1  Oh.  770. 
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And  (where  goods  were  pledged  with  A.,  and  thepled'gor 
by  fraud  obtained  possession  of  the  goods  and  pledged 
them  over  again  to  B.,  who  had  no  notice  of  A.'s  rights, 
A.  was  not  allowed  to  assert  his  claim  to  possesaion  of 
tihe  goods  in  priority  to  B.  (d). 

Soniewliat  similarly,  the  contract  to  take  shares  can,  in  oragainst 
general,   only  be  repudiated  if  the  false  representation  ""^"^^^  * 
inducing  the  contract  was  issued  by  the  company  itself  privy  to  the 
or  by  someone  having  its  authority.  The  misrepresentation  fraud, 
in  order  to  vitiate  the,  contract  must  be  by  the  party  or 
his  agent  (e) .    Here  again,  the  principle  is  that  rescission 
is  not  possible  against  third  persons  who  claim  for  value. 
It    must,  however,  be    added    that    even    though    the 
company  was  not  responsible  for  a  fraudulent  prospectus 
issued  by  promoters  without  its  authority,  yet,  if  the 
application    for    shares    is   made    on    the    basis    of    the 
prospectus,   the   acceptance    of  that  application   by  the 
company    constitutes   a    contract   on    the    terms   of   the 
prospectus  and  not  on  other  terms,  and  if  the  prospectus 
contains  misrepresentations  these  will  vitiate  the  contract, 
provided  they  are  material  and  the  contract  is  repudiated 
in  time.     The  position  is  the  same  as  if  the  company  had 
itself  made  the  representation  without  knowing  it  to  be 
untrue  (/) . 

The  intervening  rights  of  third  parties  will  not  affect  intervening 
the  right  of  the  person  defrauded  to  disaffirm  the  trans-  rights  of 
action  unless  such  parties  are  claimants  for  value.     Thus,  ^einff^ere'* 
where  a  creditor  is  induced,  in  consideration  of  a  transfer  volunteers, 
of  a  mortgage,  to  release  a  surety  upon  the  fraudulent  uobarto 
representation  of  the  debtor  that  the  mortgage  is  valid  '^^^o'^^"""- 
and  effectual,  whereas  it  is  in  fact  fictitious  and  worthless, 
here  the  release  of  the  surety  can  be  avoided  even  though 
the  surety  did  not  participate  in  the  fraud,  for  in  respect 
of  the  release  he  is  a  mere  volunteer  (ff) . 

And  'where  the  contract  is  voidable  against  the  party,  it 
is  equally  voidable  against  his  trustee  in  bankruptcy,  who 


t 


O)   'Babooch  v.  Zawson  (1880),  5  Q.  B.  D.  284. 
e)  Karberg's  Case,  1892,  3  Oh.  1,  at  p.  13. 

(f)  Karberg's  Ca^e,  vbi  sup. 

(g)  SoAolefield  v.  Tempter  (1859),  28  L.  J.  C!h.  452. 
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in  this  respect  standls  in  no  superior  position  to  the 
bankrupt (h) . 

Special  oases        The  cases  above  referred'  to,  where  a  fraudulent  mis- 

Mnders  Mn^     representation  gives  rise  to  a  right  to  rescind,  and  so  leads 

tract  void  and  to  the  formation  of  a  voidable  contract,  are  to  be  distin- 

not  merely       guished  from  cases  where  the  result  of  the  fraud  is  such 

voidable.         ^^  ^^  prevent  any  true  assensus  ad  idem  between  the 

parties,  so  that  no  real  contract  ever  comes  into  existence. 

An  example  of  the  last  class  of  case  arises  when  A.,  a 

person    of   no   financial   standing,  .by   personating   B.,  a 

person  of  good  credit,  induces  O.  to  sell  goods  on  credit. 

Here  the  contract  is  void  ab  initio,  and  no  property  in  the 

goods  passes  to  A .  (i) . 

Effect  of  jjj  connection  with  rescission  of  contracts  on  the  score 

miBrepresen-     of  misrepresentation,  it  must  be  remembered  that  the  right 
tation.  to  rescind  arises  even  though  the  misrepresentation  was 

innocent.  This  is  the  equitable  rule  (k),  and  even  to  some 
extent  this  was  perhaps  the  case  at  common  law  (?).  The 
principles  upon  which  rescission  is  permitted  in  respect  of 
innocent  misrepresentation  are,  in  general,  the  same  as 
those  already  dealt  with  in  reference  to  cases  of  fraud. 
But  there  is  an  important  difference  in  this  respect,  that 
where  the  misrepresentation  is  innocent  rescission  is  only 
possible  while  the  contract  is  still  executory,  and  the  con- 
tract cannot  be  avoided  after  conveyance  of  property  has 
taken  place  thereunder  (m) .  Thus,  after  conveyance  of 
freeholds  it  is  too  late  to  rescind  the  contract  of  sale  on  the 
ground  of  merely  innocent  misrepresentation,  and  the  same 
principle  is  applicable  after  the  grant  of  a  lease  (n) .  Id 
such  cases  fraud  alone  enables  the  party  to  rescind. 


(h)  Ea  EastgaU,  1905,  1  K.  B.  465;  Tilley  v.  Sowman,  Ltd., 
IQia,  1  K.  B.  745. 

(i)  Cwndy  v.  Lindsay  (1878),  3  App.  C&s.  459;  Gordon  *.  Street, 
1899,  2  Q.  B.  641;  ante,  p.  418. 

(k)  Redgrave  v.  Jlurd  (1881),  20  Ch.  D.  1. 

iV)  See  the  observations  of  Bowen,  Ii.  J.,  in  Newhigrffing  v.  Adam 
(1886),  34  Ch.  D.  582.  For  the  view  that  innocent  misrepresentation 
is  even  in  equity  ground  for  •  rescission  only  where  the  contract  is 
uberrimcB  fidei,  see  Poll'jok's  Contracts,  8th  ed.  p.  589. 

(m)  Seddon  v.  North  Eastern  Salt  Co.,  1905,  1  Oh.  326;  Lechv  v- 
Wallei;  1914,  1  Ir.  R.  378. 

C«)  Angel  v.  Jay,  1911,  1  K.  B.  666;  MUoh  r.  Cobum  (1910),  27 
T.  L.  R.  170. 
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Oonoealment  (otherwise  called  suppressio  veri)  is  the  (b)  Conoeal- 
suppressing  or  withholding  of  some  material  fact,  heing  ment. 
some  fact  which  the  other  party  was  under  a  legal  duty  to 
disclose  (o),  so  that  where  there  is  no  such  duty  the  mere 
concealment  is  not  a  fraud  (p) .  And,  in  general,  there  is 
no  duty  upon  a  party  to  a  contract  to  make  disclosure  to 
the  other  side.  For  instance,  as  to  contracts  for  the  sale 
of  goods,  the  maxim  is,  Ooveat  emptor,  and  mere  non- 
disclosure of  relevant  facts  hy  the  seller  confers  no  rights 
upon  the  buyer. 


In  some  circumstances,  however,  the  maxim,  Suppressio 
veri  sugcfestio  falsi,  wiU  be  applicable,  and  non-disclosure 
will  give  rise  to  a  right  to  rescind  as  substantially  amount- 
ing to  an  express  misrepresentation.  A  partial  statement 
verbally  accurate  may  be  as  false  a  statement,  in  effect,  as 
if  the  fact  had  been  misstated  altogether  (g).  "  If  by  a 
number  of  statements  you  intentionally  give  a  false 
impression  and  induce  a  person  to  act  upon  it,  it  is  none 
the  less  false,  although  if  one  takes  each  statement  by 
itself  there  may  be  a  difficulty  in  showing  that  any  specific 
statement  is  untrue  "  (r).  Gases  of  telling  the  half-truth 
which  is  the  worst  of  lies,  are  sometimes  known  as  cases 
of  "aggressive  concealment"  or  "industrious  conceal- 
ment." Under  the  same  head  come  cases  where,  without 
any  actual  misrepresentation,  one  party  has  induced  the 
other  not  to  make  further  inquiry  as  to  facts  which  might 
have  affected  his  judgment  in  respect  of  the  contract  (s). 
It  has  not  yet  been  decided  whether  where  an  untrue 
statement  has  been  made  in  the  honest  belief  as  to  its 
truth,  an  action  for  deceit  will  nevertheless  lie  if  the  person 
making  the  statement  does  not,  on  discovering  the  truth, 
take  steps  to  correct  his  previous  inaccuracy  (<),  but  it 
seems  probable  that  this  would  be  so  if  the  other  party' 
Were  etiU  acting  on  the  original  statement. 


(o)  Turner  v.  Green,  1895,  2  Ch.  206. 

(p)  Keates  v.  Cadogan  (1851),  10  O.  B.  591. 

(«■)  ArJctaright  v.  NewbouU  (1881),  17  Ch.  D.  301,  at  p.  318; 
i'eeA  V.  Gurney  (1873),  L.  B.  6  H.  L.  377. 

(r)  Aaron's  Reef  a  v.  Twiss,  1896,  A.  C.  273.  at  p.  281. 

(g)  Porter  v.  Moore,  1904,  2  Ch.  367. 

(0  See  the  dicta  in  Brownlie  v.  Campbell  (1880),  5  App.  Oas.  925, 
pro;  Jriwriffht  v.  NewbouU  (1881),  17  Oh.  D.  301,  contra. 
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Oontraotg  Although,  as  already  mentioned,  there  is  not,  in  general, 

nbernmce  fidei.  ^ny  duty  on  One  of  the  parties  to  a  contract  to  make 
disclosure  to  the  other,  but  merely  to  abstain  from  mis- 
representation (wilful  or  innocent),  there  are  certain  con- 
tracts 'which  in  this  respect  stand  in  a  special  position. 
These  contracts  are  such  that  from  the  nature  of  the  case 
one  party  has  command  of  means  of  know'ledge^  impos- 
sible to  the  other,  so  that  it  becomes  a  matter  of  good 
faith  that  the  informed  party  should  communicate  the 
facts  to  the  other.  Such  contracts  are  known  as  contracts 
uberrima  fidei.  They  comprise  contracts  of  insur- 
ance (u)  (of  all  sorts,  not  only  of  marine,  fire,  or  life 
insurance  (f)),  to  a  limited  extent  contracts  for  the  sale  of 
land  (x),  contracts  for  family  settlements  and  arrange- 
ments (y),  contracts  for  the  allotment  of  shares  in  a  com- 
pany (z) .  To  these  some  would  add  contracts  of  surety- 
ship and  contracts  of  partnership .  As  regards  the  former, 
however,  it  seems  that  ordinary  contracts  of  guarantee  are 
not  amongst  those  requiring  uberrima  fides  (a) .  The  line, 
however,  between  guarantee  and  insurance  is  not  hard  and 
fast,  and  some  contracts  of  guarantee  may,  in  special  cir- 
cumstances, so  partake  of  the  nature  of  insurance  as  to 
call  for  disclosure  on  that  account  (&).  As  regards  part- 
nership, while  it  is  true  that  after  the  partnership  has  been 
formed  each  partner  must  exercise  the  utmost  good  faith 
in  relation  to  the  firm's  business,  yet  there  seems  to  be  no 
case  actually  deciding  that  failure  to  disclose  at  the  date 
of  the  inception  of  the  contract  entitles  the  party  to 
rescind  (c) . 


frauds  by 
infants. 


A  case  that  requires  special  mention  is  that  of  an  infant 
inducing  persons  to  deal  with  him  by  means  of  misrepre- 
sentations as  to  his  true  age.  Here,  there  will  be  no 
remedy  against  the  infant  at  law,  either  on  the  ground  of 


(«)  Marin©  Insurance  Act,  1906,  s.  18;  lonides  v.  Pender  (1874), 
L.  E.  9  Q  B.  531;  London  Assurance  v.  Mansell  (1879),  11  Ch.  D. 
363. 

(«)  Seaton  v;  Heath,  1899,  1  Q.  B.  782;  overruled  on  another 
point  sub  nam.  Seaton  v.  Surnand,  1900,  A.  O.  135. 

(x)  FUght  V.  Booth  (1834),  1  Bing.  N.  O.  370;  Molyneux  r. 
Hawtrey,  1903,  2  K.  B.  487.     See  post,  p.  531. 

(y)  Gordon  v.  Gordon  (1816 — 9),  3  Swan.  400. 

(z)  Vef.ezueU  By.  Co.  v.  Kiish  (1876),  2  H.  L.  113. 

(o)  Seaton  v.  Heath,  ubi  supra. 

(J)  Seaton  v.  Seafh,  1899,  1  Q.  B.  at  p.  792.     See  post,  p.  459. 

(o)  See,  however,  Lrindley  on  Partnership,  8th  ed.  p.  866. 
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contract  (d)  or  tort  (e),  for  the  tort  is  so  intimatelj  cou- 
neoted  with  the  contract  as  to  prevent  his  being  liable  for 
fraudulent  misrepresentation.  It  remains  to  consider  how 
far  there  is  any  special  remedy  against  the  infant  in 
equity. 

It  has  been  said  by  the  Court  of  Appeal  that  the  whole 
current  of  the  decisions  down  to  1913,  apart  from  dicta 
which  are  inconclusive,  went  to  show  that  where  an  infant 
obtained  an  advantage  by  falsely  stating  himself  to  be  of 
full  age,  equity  required  him  to  restore  his  iU-gotten  gains 
or  to  release  the  party  deceived  from'  obligations  or  acts 
in  law  induced  by  the  fraud,  but  scrupulously  stopped 
short  of  enforcing  against  him  a  contractual  obligation 
entered  into  while  he  was  an  infant,  even  by  means  of 
fraud  (/). 

Thus,  an  infant  who  by  falsely  representing  himself  to 
be  of  age  induces  trustees  to  pay  over  a  fund,  cannot  after- 
wards treat  the  payment  as  ineffectual  and  make  the 
trustees  pay  over  again  (gf) ;  and  where  by  similar  mis- 
representation an  infant  obtained  a  lease  of  a  furnished 
dwelling-house,  the  Court  ordered  the  lease  to  be  cancelled 
and  the  property  given  up,  although  the  infant  could 
not  be  made  liable  for  use  and  occupation  meantime  {h) . 
And  where,  by  misrepresenting  his  age,  an  infant  induced 
plaintiff  to  surrender  promissory  notes  made  by  the 
infant's  wife  in  exchange  for  the  infant's  own  bond,  the 
infant  was  ordered  to  hand  back  the  notes,  and  was  put 
on  terms  not  to  plead  the  Statutes  of  Limitations  if  sued 
thereon,  but  the  Court  refused  to  do  more  than  place  the 
parties  in  their  original  position,  and  made  no  decree  for 
the  infant  to  pay  the  amount  of  the  notes  (i) . 

In  Re  Kingi,  Ex  parte  Vmty  Joint  Stock  Mutual 
Banking  Association  (/),  ti  debtor,  afterwards  adjudicated 

(d)  Levene  v.  Brougham  (1909),  25  T.  L.  R.  265. 

(e)  Jennings  v.  Bundall  (1799),  8  T.  R.  335;  Burimrd  v.  Haggia 
(1863),  14  C.  B.  45. 

(/)  R.  Leslie,  Ltd.  v.  Shiell,  1914,  3  K.  B.  607,  at  p.  618. 
{g")  Cory  v.   Gertoken  (1816),  2  Madd.  40;    Overton   v.  Bannister 
(1844),  3  Hare,  603. 

Qi)  Lem'priere  v.  Lange  (1879),  12  Ch.  D.  675. 
(i)  ClarTce  v.  CoUey  (1789),  2  Cox,  173. 
0)  (1858),  3  De  G.  &  J.  63. 
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bankrupt,  had  obtained  advances  during  infancy  by  mis- 
representing his  age.  It  was  held  that  the  creditors  could 
prove  in  the  bankruptcy  for  the  amount  advanced.  In 
Stoclcs  V.  Wilson  (Jc)  the  infant,  by  misrepresenting  his 
age,  induced  the  plaintiff  to  sell  him  goods  ■which  were  not 
necessaries,  and  which  the  infant  afterwards  resold:  it 
was  held  by  a  Court  of  first  instance  that  he  was  liable 
in  equity  to  account  to  the  plaintiff  for  the  proceeds  of 
sale.  Finally,  in  R.  Leslie,  Ltd.  v.  Shiell  (?),  where  an 
infant  fraudulently  representing  him'self  of  age,  borrowed 
two  sums  of  £200  each,  it  was  held  by  the  Court  of  Appeal 
that  he  was  under  no  equitable  liability  to  repay. 

It  is  not  clear  how  far  Stocks  v.  Wilson  (m)  is  stiU  to 
be  relied  on  in  view  of  the  last  case, — it  is  possibly  dis- 
tinguishable on  the  igi-ound  that,  in  the  case  of  money  lent, 
as  distinguished  from  goods  sold,  there  is  no  question  of 
tracing  it,  no  possibility  of  restoring  the  very  thing  gotten 
by  the  fraud,  no  question  of  earmarking  as  there  may  be 
in  the  case  of  other  property  (n) . 

Be  Kimff,  Ea)  'pdr'te  Unity  Joint  Stock  Mutual  Banking 
Association  (o),  is  apparently  good  law,  but  is,  it  seems, 
to  be  regarded  as  establishing  simply  a  principle  of  the 
bankruptcy  law  not  of  general  application  {p) .  In  the 
existing  state  of  the  authorities  it  is  perhaps  impossible 
to  state  their  effect  less  Vaguely  than  in  the  language  of 
the  Court  of  Appeal  quoted  above. 

(A)  1913,  2  K.  B.  235. 

(0  1914,  3  K.  B.  607. 

Cm)  1913,  2  K.  B.  235. 

(«)  S.  Leslie,  Ltd.  v.  Shiell,  ubi  sup.  at  p.  619. 

(o)   (1858),  3  De  G.  &  J.  63. 

(p)  R.  Leslie,  Ltd.  t.  Shiell,  ubi  sup.  at  pp.  616,  624. 
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CHAPTER  XXX. 

CONSTRUCTIVE  FRAUD. 

Constructive  Fraud  is  (or  arises)  where,  although  there  OonBtruct.ive 

may  be  no  fraud  in  fact,  yet  the  transaction  is  deemed  frauds,— 
»        J    1      ,        -ci-.r  varieties  01. 

fraudulent, — Jiither 

(1)  Because  it  is  contrary  to  the  Policy  of  the  Law;  or 

(2)  Because  it  is  an  Abuse  of  some  Fiduciary  Rela- 

tion; or 

(3)  Because  it  operates  as  a  Fraud  upon  the  Private 

Rights  and'  Interests  of  Third  Persons. 

I.  Constructive  Frauds,  Became  Contrary  to  the  Policy,  i.  Construc- 
of    the    Law. — Marriage  -  Brokage    Contracts  (a), — ^also  ti^^'fr*"^- 
Place  -  Brokage   Contracts  (6), — are  examples   of    these;  topolio'yo^ 
and  all  such  contracts  axe  utterly  void  and  incapable  of  the  law. 
confirmation;  and  a  contract  to  introduce  to  a  number  of  (i)  Marriage- 
persons  5vith  a  view  to  marriage  with  one  of  them  is  in  brokage  oon- 
the  same  category  as  a  contract  to  bring  about  marriage    ^^'^  *'    "' 
with  a  particular  individual  (c) .     The  money  paid  pur- 
suant to  any  of  these  contracts  may  be  recovered  back, 
even  though  the  contract  has  been  carried  out  (d) .     This 
is  contrary  to  the  general  rule  that  money  paid  under  an 
illegal  contract  cannot  be  recovered  after  performance  of 
the  contract.     Possibly,  this  is  because  originally,  at  any 
rate,  the  marriage -brokage  contract  Was  not  illegal  at  law, 
and  the  jurisdiction  in  respect  thereof  was  purely  equit- 
able. 

Also,  any   contract    by  which  a  parent  or   guardian  (2)  E«ward 
obtains  any  remuneration  for  promoting  or  consenting  to  *  ^^j^?"^  ^ 

(o)  Sail  V.  Potter  (1695),  Show.  P.  C.  76. 

(J)  Zuw  V.  Law  (1735),  3  P.  Wms.  391. 

(c)  Hermann  v.  Charlesworth,  1905,  2  K.  B.  123. 

Id)  Smith  T.  Brunnin^  (1700),  2  Vem.  392. 
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consent  to  the  marriage  of  his  child  or  ward  is  void  (e) .    And  where 

maiTiageof  A.,  on  the  marriage  of   his  sister,  let  her  have  money 

(3)  Secret  privately  (in  order  that  her  portion  might  appear  as  large 

agreements  as  was  insisted   on   by  the  intended   husband),  and   she 

in  fraud  of  gave  a  bond  to  her  brother  for  the  repayment  of  the 

mainage.  money,  the  bond  was  decreed  to  be  delivered  up  (/) .    And 

gilen^f^r'  ^  ^    ^o^^^    given  to  induce  another  person  to  influence  a 

influencing  testator  in  favour  of  the  obligor  is  void,  as  tending  to 

another  per-     fetter  the  exercise  of  free  iudgment  (a) . 
sou  in  making  .  J      o  ^i^^ 

a  will. 

(5)  Contracts  Ck)ntra,ots  and  conditione  in  general  restraint  of  mar- 
resfraint^f  riage  are  void;  and  if  the  contract  or  condition,  although 
marriage,—  not  in  restraint  of  marriage  generally,  is  still  of  so  rigid 
void.  a  nature  that  the  party  upon  whom  it  is  to  operate  is 

unreasonably  restrained  by  it,  it  will  fall  under  the  like 

(6)  Contracts  consideration  (h) .  Also,  contracts  in  general  restraint  of 
resfrain™of  trade  are  void,  as  tending  to  discourage  industry  and  just 
trade,— void;  competition.  Such  contracts  will,  however,  be  valid  if 
but  not  special  reasonable,  both  as  regards  the  interest  of  the  parties  and 
res  ram  s.        ^  regards  the  public,  that  is  to  say,  provided  the  restraint 

is  not  wider,  either  in  space  or  in  time,  than  is  reasonably 
necessary  for  the  protection  of  the  other  party,  and  is  not 
specifically  injurious  to  the  public  (i).  Whether  the  con- 
tract is  reasonable  is  a  question  for  the  Court  and  not  for 
a  jury  (/),  to  be  solved  by  reference  to  all  the  circum- 
stances, upon  which,  therefore,  the  Court  may  inform 
itself  by  evidence.  And  a  person  may  lawfully  sell  a 
secret  in  his  trade  or  business,  and  restrain  himBelf  abso- 
lutely from  using  the  secret  (fc) .  The  Court  wiU.  also,, 
"where  it  can,  sever  what  is  reasonable  from'  what  is  un- 
reasonable in  the  restraint  (I) ;  but  it  appears  that  this 
process  of  splitting  the  covenant,  as  it  is  called,  and  en- 
forcing part  at  least  thereof,  is  only  applicable  where  the 


(e)  Clarke  v.  Parker  (1812),  19  Ves.  1. 

(/)  Gale  V.  Lindo  (1687),  1  Vem.  475. 

(?)  Debenham  v.  Ox  (1749),  1  Ves.  Sen.  276. 

(h)  Keily  v.  Monck  (1795),  3  Eidg.  P.  0.  205. 

(»)  Nordenfelt  v.  Maxim-N ordenjelt  Guns  and  Ammunition  Co., 
Ltd.,  1894,  A.  C.  535;  Mason  \.  Provident  Clothing  and  Supply  Co., 
1913,  A.  C.  724;  Morris  v.  Saxelby,  1916,  A.  O.  688. 

(;■)  Sir  W.  C.  Leng  #  Oo.  v.  Andreios,  1909,  1  Ch.  763,  at  p.  770; 
Mason  v.  Provident  Clothing  and  Supply  Co.,  Ltd.,  1913,  A.  O.  724; 
Iknoden  and  Pooh,  Ltd.  i.  Pook,  1904,  1  K.  B.  45. 

(A)  Barms  v.  Parsons  (1862),  32  Beav.  328. 

(0  GoUsoll  V.  Goldman,  1915,  1  Ch.  292. 
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contract  ie  clearly  severable,  and  even  so,  only,  where  the 
unxeasonable  portion  of  the  contract  is  of  trivial  import- 
emce  or  merely  technical,  and  not  a  part  of  the  main 
purport  or  substance  of  the  clause  (mi) . 

Aigireements   in   violation   of  the   rules   which   are   in  (7)  Agree- 
furtherance  of  the  administration  of  justice, — contracts,  mentsfounded 
e.ff.,  for  the  buying  and'  selling  judicial  offices  (n),  or  for  "f  publtf"'' 
the  suppression  of  criminal  prosecutions  (o),  or  for  the  confidence, 
indemniiying  of  bail  (p), — are  void;  as  are  also  contracts 
which  encourage  champerty,  or  which  are  founded  upon 
corrupt  and  illegal  considerations  generally  (g). 

By  the  Companies  Acts,  shares  in  joint  stock  companies  (8)  Frauds  in 
have  always  been  freely  transferable  (the  mode  of  transfer  relation  to  the 
being  that  prescribed  by  the  regulations   of  the   com-  ghtrM^n"* 
pany);    but  a  transfer  which  is  subject  to  a  reservation  joint-stock 
in   favour  of   the  transferor,  and  made  with  the  object  companies, 
merely  of  igettinlg  rid  of  the  liability  for  calls,  is  fraudu- 
lent and  void;  on  the  other  hand,  if  the  transfer  is  real 
and  not  merely  colourable,  it  will  be  effectual  even  though 
made  to  a  man  of  straw  for  the  express  purpose  of  avoid- 
ing liability  (r).    Also,  when  the  directors  have  the  right 
of  rejecting  transferees,  any  material  concealment  or  mis- 
representation would  render  even  an  othei-wise  bond  fide 
transfer    invalid,  although    accepted  (s).     The    position 
is  the  same  where  the  transferor  has  improperly  induced 
the  directors  to  accept  the  transfer,  or  has  obtained  the 
postponement  of  the  winding-up  with  a  view  to  relieving 
himself  of  liability  by  transfer  (s) . 

Where  both  parties  are  involved  in  an  illegal  agree-  Neither  party 
ment,  relief  will  not,  as  a  rule,  be  granted  to  either  of  to  an  illegal 
them.    The  maxim  is,  In  pari  delicto,  potior  est  conditio  "■g'eement « 

\ general  rule. 

(m)  Mason,  v.  Provident  Clothing  and  Supply  Co.,  Ltd.,  1913, 
A.  O.  724,  at  p.  745.  See,  however,  Golds.oU  v.  Goldmcm,  1915,  1  Oh. 
292. 

(«)  Chesterfield  v.  Janss^n  (1750),  1  Atk.  352. 

(o)  Johnson  v.  Ogilby  (1734),  3  P.  Wms.  277. 

(j»)  Consolidated  Exploration  and  Finance  Co.  v.  Musgrave,  1900, 
1  CSh.  37;  R.  v.  Porter,  19fO,  1  K.  B.  369;  Herman  v.  Jeuchner  (1885), 
15  Q.  B.  D.  661. 

(?)  Lound  V.  Grimwade  (1888),  39  Oh.  Div.  605. 

(»•)'  De  Pas^s  Case  (1859),  4  De  G.  &  J.  544. 

(«)  Re  Discoveries  Finance  Corporation,  Zindlar's  Case,  1910,  1 
Oh.  312. 
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possidentis,  and  money  paid  or  goods  delivered  in  pursu- 
ance of  the  illegal  agreement  cannot  be  recovered  (t) .  To 
this  general  rule  there  are  certain  exceptions.  Money 
paid  under  an  illegal  contract  can  be  recovered  where  the 
illegal  contract,  or  any  material  part  thereof,  has  not  yet 
been  carried  out(M).  And  "where  the  money  has  been 
deposited  -with  a  stakeholder,  it  is  recoverable  by  revoca- 
tion of  the  stakeholder's  authority  to  pay  even  after  the 
contract  has  been  performed,  provided  the  money  has  not 
yet  been  paid  over  (u).  And  relief  will  be  given,  at  any 
rate  if  public  policy  is  thereby  adVanced,  where  the 
parties  are  not  in  pari  delicto,  as  where  one  of  the  parties 
has  acted  under  something  in  the  nature  of  fraud  or  duress 
by  the  other  party  (ar) .  Under  this  last  head  may  perhaps 
be  included  cases  where  the  contract  is  rendered  illegal  in 
protection  of  one  of  the  parties  to  it,  who  may,  therefore, 
obtain  relief  by  recovering  money  paid  under  the  contract, 
as  Vhere  a  borrower  from  an  unregistered  moneylender 
recovers  from  the  moneylender  securities  deposited  under 
a  contract  which  the  Moneylenders  Act,  1900,  renders 
illegal  (i/). 


faith. 


II.  Construe-  IX.  Coustructive  Frmids,  Because  an  Abuse  of  some 
WngfroiT'  Fiduciary  SeZaiiow.— Frauds  on  the  relation  of  parent 
the  fiduciary  and  child  are  an  example  of  these,  aU  contracts  and  con- 
p«lation.  veyances  whereby,  benefits  are  secured'  by  children  to  their 

(1)  Gifts  from  parents  being  the  objects  of  the  Court's  jealousy,  so  that, 
^„^°_  if  these  contracts  are  not  entered  into  with  scrupulous 
Toid,  if  not  in  good  faith,  they  will  be  set  aside;  the  onus  of  proof  being 
porfeot  good  on  the  party  claiming  to  benefit.  For  example,  where  a 
female  child,  shortly  after  attaining  her  majority,  made 
over  property  to  her  father  without  consideration,  the 
father  was  required  to  show  that  the  child  was  a  free 
agent  and  had  independent  advice  (z) .  And  although  the 
rule  is,  in  general,  inapplicable  to  the  resettlements  which, 

(i)  Gasooigne  v.  Gaseoigne,  1918,  1  K.  B.  223. 

(«)  Taylor  v.  Bowers  (1876),  1  Q.  B.  B.  291;  Kearley  v.  Thomson 
(1890),  24  Q.  B.  D.  742. 

(ti)  Barclay  v.  Pearson,  1893,  2  Oh.  154. 

Ix)  Osborne  v.  Williams  (1811),  18  Vea.  379;  Harse  v.  Pearl  Life 
Assurance  Co.,  1904,  1  K.  B.  558;  Refuge  Assurance  Go.  v.  Kettle- 
well,  1909,  A.  C.  243;  Phillips  i.  Eoyal  London  Mutual  Insurance 
Co.  (1911),  105  L.  T.  136. 

(y)  Lodge  v.  National  Union  Investment  Co.,  Ltd.,  1907,  1  CJh. 
300;  post,  p.  450. 

(z)  Bainbrigge  v.  Browne  (1881),  18  Oh.  Div.  188. 
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on  the  eldfest  eon's  attaining  his  age  of  twenty-one  years, 
are  made  of  the  family  estates  (a), — ^yet,  even  in  the  case 
of  these  resettlements,  it  is  a  fraud,  if  the  father  gets  a 
disproportionate  advantage  by  them  (6).  The  gelation- 
ship  of  husband  and  wife  does  not  resemble  in  this  respect 
that  of  parent  and  child,  there  being  no  presumption  of 
undue  influence  on  the  husband's  part  arising  from  the 
mere  fact  of  the  marriage  (c),  though  transactions  by 
which  the  husband  benefits  out  of  his  wife's  property  at 
his  wife's  expense,  may  be  avoided  if  it  be  affirmatively 
proved  that  he  was  guilty  of  undue  influence  (d) . 

Transactions    between    guardians    and    wards,    even  (2)  Guardian 
when   entered   into   after   the   wardship    has   ceased,   if  ^^^  ward,— 
the  intermediate  period   has   been  short  (e),  also  require  foon^nCT^the 
to   be   justifled   and   wiU   be   bad,    unless    the    circum-  termination  of 
stances  demonstrate  the  most  abundant    good   faith    on  guardianship, 
the  part  of  the  guardian  (/);    but  where  the  influence  JusSon: 
of  the  guardian  has  ceased,  and  there  has  been  a  settlement  Gift  upheld 
of  the  accounts,  equity  will  not  set  aside  a  reasonable  whenib- 
gift  made  by  the  ward  to  his  or  her  guardian  (g) .     And  ^^e^^e  «"<! 
in  all  this  class  of  cases,  the  relief   asked  for  must   be  authority 
asked  for  within   a  reasonable   time,  any  delay  being  have  ceased, 
(usually)  fatal  (h) .     And  the  like  principles  apply  also  (3)  Qumi- 
to  persons  who,  apart  from  any  parental  or  qiuisi--parental  si^^^^^- 
position,  nevertheless  stand  in  such  a  relation  to  others 
as  to  be   able  to   exercise   great  influence, — as   medical 
advisers  (i),  "spiritualists"  (fc),  ministers  of  religion  (Z), 
managers  of  businesses  (m),  and  the  like.     Here,  also,  on 
proof  of  the  circumstances  from  which  the  influence  is 
derived,  the  onus  is  upon  the  person  benefiting  to  show 
that  the  influence  did  not,  in  fact,  prompt  the  gift  under 


(a)  Boblyr.  v.  BoMi/n   (1889),  41  Oh.  D.  200. 

(6)  Hoghton  v.  "Roghlon  (1852),  15  Beav.  278. 

(c)  Bowes  v.  Bishop,  1909,  2  K.  B.  390;  Bank  of  Africa  v.  Cohen 
(1909),  25  T.  L.  E.  285. 

(<0  Bank  of  Montreal  v.  Stuart,  1911,  A.  O.  120;  Chaplin  ^  Co. 
T.  Brammall,  1908,  1  K.  B.  233. 

(e)  Pierse  v.  Waring  (1745),  1  P.  Wms.  121,  n. 

(/)  Wright  v.  VanderpUmk  (1855),  2  K.  &  J.  1. 

Ig)  Hatch  v.  Hatch  (1804),  9  Vea.  297. 

Ch)  Turner  v.  Collins  (1871),  L.  K.  7  Oh.  App.  329. 

(i)  Hent  V.  Bennett  (1838),  4  My.  &  Or.  269. 

(k)  Lyon  v.  Home  (1868),  L.  E.  6  Bq.  655. 

(0  Huguenin  v.  Baseley  (1807),  14  V©3.  273. 

dni)  Ooomber  i.  Coomber,  1911,  1  C3i.  174,  322. 
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which  he  benefits.  But  if  the  donor,  after  the  confidential 
relation  has  ceased,  elects  to  "abide  by  the  gift,"  that 
would  be  a  confirmation  of  the  gift,  so  that  the  legal 
personal  representatives  of  the,  donor  could  not  thereafter 
set  aside  the  gift  (n) .  Nor  could  any  beneficiary  do  so, 
who  claimed  through  or  under  the  donor  (o),  though  it 
would  be  otherwise,  if  the  donor  in  his  lifetime  had  com- 
menced proceedings  for  the  purpose  (p) .  And  where  the 
donee  stands  in  a  fiduciary  relationship  to  the  donor,  and 
also  in  such  another  relation  that  the  gift  may  be 
explained  by  natural  love  and  affection,  as  where  a  son 
also  standls  in  a  fiduciary  relation  to  his  mother,  the  Court 
wiR  uphold  the  gift  if  satisfied  that,  in  fact,  it  was  the 
result  of  natural  affection,  and  this  although  the  donor  had 
no  independent  advice  (q). 


(4)  SoUoitor  And,  as  regards  (in  particular)  the  relation  of  solicitor 

smd  cUent.       ^^^  client,  these  rules  appear  to  be  applied  with  a  special 
•lient  to°8oli-    strictness,  and  so  as  almost  to  amount  to  a  positive  rule 
oitor,  pending  that  a  Solicitor  cannot  sustain  a  gift  from  his  client  (r) . 
that  relation,    guch  a  gift  inter  vivos  can  only  be  supported  if  made 
under  independent  advice,  and  even  then  only  if  it  can 
be  clearly  inferred  that  the  influence  due  to  the  former 
relationship  of  solicitor  and'  client  no  longer  exists  (s) . 
Also,  generally,  a  solicitor  shall  not  in  any  way  what- 
ever,—either    personally     or    through    his    wife  (t)    or 
through  his  son  (m), — ^make  any  gkin  to  himself  at  the 
expense  of  his  client  (a;),  beyond,  of  course,  the  just  and 
fair  remuneration  for  his  services.     However,  a  gift  can 
validly  enough  be  made  by  the  client  to  his  solicitor  by 
will;  and  a  gift  made  inter  vivos  may  be  confirmed  by 
the  will  (z) . 


(«)  Mitchell  V.  Eomfray  (1881),  8  Q.  B.  D.  587. 

(o)  Skottowe  V.  Williams  (1861),  3  De  G.  P.  &  J.  535;  and  Coomber 
y.  Coomber,  1911,  1  Ch.  174,  322. 

(p)  Phillipson  v.  Kerry  (1863),  32  Beav.  628. 

(5')   Coomber  v.  Coomber,  swpra. 

(r)  Tomson  v.  Judge  (1855),  3  Drew.  306. 

(s)  Wright  v.  Carter,  1903,  1  Oh.  27;  Re  Haslam  and  Bier-Svans, 
1902,  1  Ch.  765. 

(0  lAles  V.  Terry,  1895,  2  Q.  B.  679. 

(«)  Barron  v.  Willis,  1902,  A.  C.  271. 

(«)  Tyrrell  v.  Bank  of  London  (1862),  10  H.  L.  Cas.  26. 

(z)  Sindson  v.  Weatherill  (1854),  5  Do  G.  M.  &  G.  301. 
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Where  a  solicitor  purchases  property  from  his  client  Purchases 
he  Jnust  he  prepared  to  satisfy  the  Court  that  the  client  ^^°^'  ^^^ 
■was  fully  informed,  that  he  had  competent  independent  luZt' 
advice,  and  that  the  price  given  was  a  fair  one  (a) .     And 
the  same  principles  apply  to  a  purchase  by  him  from  his 
client's  trustee  in  bankruptcy  (6),  and  to  a  sale  by  him  to 
his  client;  he  must,  therefore,  disclose  to  his  client  any 
facts  knowli  to  him  which  show  that  the  price  being  paid 
by  the  client  is  excessive,  and'  he  owes  this  duty  of  dis- 
closure even  though  he  is  not  himself  the  owner,  but  a 
trustee  of  the  property  he  is  selling  (c) . 

As  regards  the  relation  of  trustee  and  cestui  que  trust,  (6)  Trustee 
"the  former  is  bound  not  to  do  anything  which  places  him  '■^^  "'*"*  ?•** 
in  a  position  inconsistent  -with  the  interests  of  the  trust,  '^"*  ' 
•or  'which  has  a  tendency  to  interfere  with  his  own  duty  in 
discharging  the  trust.  Therefore  a  purchase  by  the 
trustee  from  his  cestui  que  trust  (although  at  an  adequate 
price)  "may,  in  general,  be  set  aside  at  the  option  of  the 
cestui  que  trust, — ^for  even  when  the  cestui  que  trust 
demonstrably  intended  the  trustee  to  purchase,  the  pur- 
chase is  regarded  "with  infinite  jealousy"  ((?).  Also,  a 
trustee  is  never  permitted  to  accept  of  a  gift  from  his 
cestui  que  trust,  except  under  circumstances  which  would 
make  the  gift  valid  in  a  case  of  guardianship.  That  is  to 
say,  the  relation  must  have  ceased  and  the  influence  arising 
from  that  relation  must  also  have  ceased,  in  order  that 
the  gift  may  be  valid.  The  position  as  between  trustees  and 
beneficiary  will  be  found  discussed  more  fully  above  (e) . 

Similar  principles  are  applicable  to  the  relation  of  (S)  Principal 
principal  and  agent, — So  that,  agents  may  not  become  age"*- 
-either  the  secret  vendors  or  the  secret  purchasers  of  the 
property  which  they  are  entrusted  with  on  behalf  of  their 
principals  (/) ;  nor  can  they,  in  fact,  deal  at  all  with  their 
principals,  without  a  full  disclosure  (^r) :  If,  therefore,  an 
:agent,  employed  to  purchase,  purchase  for  himself,  he  wiU 

(a)  WHght  v.  Carter,  1903,  1  Oh.  27. 

(J)  Luddy's  Trustee  v.  Peard  (1886),  33  Ch.  D.  500. 

(c)  Moody  V.  Co::  and  Matt,  1917,  2  Oh.  71. 

Id)  Coles  V.  Trecothich  (1804),  9  Ves.  234. 

(e)  Ante,  p.  143. 

(/)  Charier  v.  Trevelyan  (1844),  11  O.  &  F.  714. 

(y)  De  Bussohe  v.  Alt  (1877),  8  Oh.  Div.  286. 
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be  held  a  trustee  for  his  principal  (h),  and  wiU.  not  be 
permitted  (unknown  to  his  principal)  to  make  a  profit 
out  of  the  transaction  (i),  not  even  when  he  is  a  broker 
charging  a  commission  usual  in  the  circumstances  under 
Stock  Exchange  practice,  unless  the  principal  knows 
thereof  and  agrees  thereto  (fc) . 

stenotiv''"  ^^^-  Oonstructkfe  Frauds,  Because  Prejudicial  gene- 

frands^as  rally  to  the  Private  Biffhts  and  Interests  of  Third 
being  in-  Per  SOUS. — Contracts  and  bargains  of  improvident  charac- 
th"°Mii°  t  ^^^  made  by  poor  and  ignorant  persons  acting  without 
third  parties,  independent  advice  will  be  set  aside  in  equity  unless  the 
(1)  Poor  and  Other  party  satisfies  the  onus  which  is  on  him  to  show 
ignorant  that  the  transaction  is   fair  and   reasonable  (Z).     Thus, 

persons.  bargains  'with  heirs,  reversioners,  legatees,  and  expectants,, 

withhefreaud  "^'^^i"?  ^^^  lives  of  their  ancestors  or  testators,  or  while 
expectants.  their  enjoyment  of  the  property  is  otherwise  deferred,  will 
be  relieved  against,  unless  the  purchaser  can  show  that  a 
fair  price,  i.e.,  the  market  price  (;m),  was  paid  (w),  and 
the  onus,  therefore,  is  on  the  purchaser  to  show  that  the 
transaction  is  a  reasonable  one.  And- the  fact  that  the 
father  or  other  relative  was  aware  of  or  took  part  in  the 
transaction  would  not  make  that  valid  which  would  other- 
wise have  been  bad  (o),  though  such  a  circumstance, 
especially  if  coupled  with  the  fact  that  the  expectant  heir 
acted  under  professional  advice,  is  material  as  rebutting 
the  presumption  of  oppression  and  extortion  (p) .  It  is, 
however,  to  be  noted  that  where  the  father  or  other  relative 
is  a  party  by  reason  of  the  transaction  being  in  the  nature 
of  a  family  arrangement  the  Court  will  be  anxious  to 
uphold  the  arrangement,  which  may  be  good,  although  it 
would  be  held  invalid  if  made  between  strajigers,  the  Court 
not  inquiring  too  closely  as  to  the  exercise  of  the  father's 
influence  (q) .  And  the  general  principles  above  stated 
regarding  purchases,  hold  true  also  regarding  loans  (r). 

(h)  Lees  v.  Nuttall  (1829),  1  Buss.  &  My.  53. 

(t)  Grant  V.  Gold  Exploration,  1900,  1  Q.  B.  233. 

Ik)  Stubbs  V.  Slater,  1910,  1  Ch.  195. 

(0  How  V.  Weldon  (1754),  2  Ves.  Sen.  516 ;  Pry  v.  Lane  (1888).. 
40  Ch.  D.  322.  (m)  S/ielli/  v.  Nash  (1818),  3  Madd.  232. 

(»)  Perfect  v.  Lane  (1861),  3  i>e  G.  P.  &  J.  369. 

(o)  Savery  v.  King  (1856),  5  H.  L.  Gas.  627. 

Ip)  O'Rorke  v.  BoUngbroke  (1877),  2  App.  Cas.  814. 

(?)  Stapilton  v.  Stapilton  (1739),  1  Atk.  2;  Bellamy  f.  Sabino 
(1847),  1  Ph.  425;  Savery  v.  King  (1856),  6  H.  L.  C.  627. 

(r)  Nevill  v.  Snelling  (1880),  15  Ch.  Div.  679. 
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The  jurisdiction  in  equity  appears  to  have  been  little  Sales  of 
affected  by  the  Sales  of  Reversions  Act,  1867  (s),  which  ReTersions 
enacted,  that  no  purchase  made  bond  fide  of  a  reversionary  ' 
interest  should  be  thereafter  set  aside  mferely  on  the  ground 
of  undervalue  (f),  "purchase"  here  including  any  con- 
tract, conveyance  or  assigtnment,  passing  any  beneficial 
interest  in  any  property;  for  the  Act  does  not  alter  the 
genera]  equitable  principle  >vhich  throws  the  burdten  of 
justifying  the  righteousness  of  bargains  of  this  nature 
upon  the  party  who  olaimis  the  benefit.  While  it  reverses 
decisions  which  had  gone  as  far  as  invalidating  the  sale  of 
a  reversion  on  the  ground  of  undervalue  however  fair  and 
reasonable,  it  leaves  untouched  the  law  as  to  unconscion- 
able bargains.  The  nature  of  the  bargain  made  may 
stiU  be,  in  itself,  a  note  of  fraud  in  the  estimation  of 
the  Court,  and  undervalue  is  still  a  material  element  in 
cases  in  which  it  is  not  the  sole  equitable  ground  of 
relief  (m)  .  This  relief  is  gdvien  on  terms  of  repayment 
of  iwbat  is  dHie  ex  cequo  et  bono,  that  is,  as  a  rule,  on 
repayment  of  the  sum  actuallyj  adWjiced  with  reasonable 
interest  (usually  5  per  cent.). 

The  equitable  doctrines  as  to  expectant  heirs  have  lost  Money 
part  of  their  importance  since  the  Money  Lenders  Act,  Lendera  Act, 
1900  (»),  (which  enables  the  Court  to  re-open  a  trans-  traot'swtthin 
action  \\dth  a  moneylender  (as  defined  by  s.  6  of  the 
Act),  even  though  there  ha*  been  a  settled  account,  if  it 
is  harsh  and  unoonscionable,  or  otherwise  such  that  a  Court 
of  Equity  w'ould  igive  relief.     Notwithstanding  the  last 
words  it  has  been  held  that  there  is  jurisdiction  to  give 
relief  .under  the  Act  on  the  mere  ground  that  the  trans- 
action is  harsh  and  unconscionable,  even  where  before  the 
Act  equity  would  not  have  intervened,  and  the  fact  that 
excessive  interest  is  charged  may  be,  in  itself,  sufficient 
evidence  of  harshness  and  unconscionableness  («/).     The 
question  is  one  for  the  judge  and  not  for  a  jury  (z). 

The   Act  also   contains  provisions,  in  section  2,   re- 

(»)  31  &  32  Vict.  o.  4. 

(i)  Tyler  v.  Tates  (1871),  L.  K.  6  Ch.  App.  665. 
(«)  Sari  of  Ayleaford  v.  Morris  (1873),  8  Ch.  App.  484;   O'BorJea 
V.  BoHngbroke  (1877),  2  App.  Oas.  814. 
(a;)  63  &  64  Vict.  o.  51. 
(y)  Samuel  v.  Newbold,  1906,  A.  C.  461. 
Iz)  Abrahams  v.  Dimmoch,  1915,  1  K.  B.  662. 
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Position  of 
transferee 
of  invalid 
seonrities 
given  to 
money- 
lenders. 


quiring  a  moneylender  within  the  Act  to  register  him- 
self and  only  to  carry,  on  business  under  one,  and 
that  his  registered  name,  and  at  his  registered  address  or 
addresses.  A  single  transaction  carried  out  wholly  at 
another  address  may  constitute  an  infringement  of  the 
Act  (o) .  Failure  to  comply  ynth  these  provisions  makes 
the  moneylender  liable  to  a  fine,  and  for  second  and  Sub- 
sequent offences  to  imprisonment.  Transactions  in  viola- 
tion of  these  provisions  being  thus  rendered  illegal,  the 
moneylender  can  acquire  no  rights  under  them,  so  that  an 
unregistered  moneylender  cannot  sue  the  borrower  for  re- 
payment (&),  and  securities  given  in  respect  of  the  loan 
are  also  invalid  (c) .  But  an  equitable  action  brought  for 
the  delivery  up  of  the  securities  can  only  be  maintained 
on  equitable  terms,  namely,  on  repayment  of  the  amount 
actually  advanced  to  the  plaintiff  (d),  though  it  is  doubt- 
ful if  such  terms  would  be  imposed  on  a  plaintiff  .suing 
in  trover  or  detinue  {d),  and  where  plaintiff  merely  seeks 
a  declaratory  judgment  that  the  transaction  is  illegal  and 
the  security  void,  this  is  not  an  equitable  claim',  and  no 
terms  will  be  imposed  as  a  condition  of  the  judgment  (e). 

Where,  by  reason  of  non-compliance  with  the  Act,  a 
security  given  to  a  moneylender  is  void  in  his  hands,  it 
was  held  that  it  was  equally  void  in  the  hands  of  a  bond 
fide  purchaser  without  notice  (/) .  It  is  now,  however, 
provided  by  the  Money  Lenders  Act,  1911  (g),  that  agree- 
ments with  and  securities  given  to  moneylenders  shall,  not- 
withstanding any  contravention  of  the  Money,  Lenders 
Act,  1900,  s.  2,  be  vaJid  in  favour  of  a  bond  fide  assignee 
or  holder  for  value  without  notice  (not  being  himself  a 
moneylender).  And  payments  and  transfers  of  money 
or  property  made  bond  fide  by  any  person  on  the  faith  of 
such  agreement  or  security  without  notice  of  the  dtefeot  are 
in  favour  of  that  person  to  be  glood.  But  the  borrower  or 
other  person  prejudiced  by  the  operation  of  the  Act  can 
claim  to  be  indemnified  by  the  moneylender. 


(a)   Cornelius  v.  Phillips,  1918,  A.  O.  199. 

(6)  Bonnard  v.  Bott,  1906,  1  Ch.  740;    Whiteman  v.  8adler,  1910, 
A.  C.  514. 

(c)  Re  Sobinson,  1911,  1  Oh.  230. 

(d)  Lodge  v.  National  Union  Investment  Co.,  1907,  1  CSh.  300. 

(e)  Chapman  v.  Miehaelson,  1909,  1  Ch.  238. 
If)  Re  Robinson,  1911,  1  Oh.  230. 

(y)  1  &  2  (Jeo.  V.  0.  38. 
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Post  obit  bond's  are  agreements  by  which  borrowers  (3)  post  obits. 
agree  to  pay  lumtp  sums  (exceeding  the  amounts  ad- 
vanced), on  the  deaths  of  the  persons  under  whom  they 
expect  to  become  entitled  to  property, — and  only  in  the 
event  of  their  so  becoming  entitied,  and  not  otherwise. 
These  also  are  in  the  nature  of  catching  bargains  with 
expectant  heirs,  and  similar  principles  are  applicable, 
relief  being  given  on  payment  of  the  sum,  with  interest 
thereon,  to  which  eod  mquo  et  bono  the  lender  is  entitled. 
For  examiple,  in  OhesterfleM  V.  Jcmssen  (h),  A.,  in  1738, 
in  consideration  of  an  imimediate  advance  of  £5,000,  gave 
B.  a  bond  for  £20,000,  conditioned  for  the  payment  to 

B.  on  the  death  of  C.  of  the  sum  of  £10,000.     In  1744 

C.  died,  and  A.  thereupon  not  only  gave  a  fresh  bond  in 
place  of  the  old  one  (which  was  cancelled),  but  also  repaid 
£1,000  in  1745,  and  £1,000  in  1746,  and  then  died.  A.'s 
executors  claimed  on  behalf  of  A.'s  estate  to  be  relieved 
of  the  bond.  The  Court  reoogtiised  the  transaction  as 
one  for  relief,  which  was  only  not  granted  in  the  particular 
cajse  because  A.  had  confirmed  the  transaction  by  his 
giving  a  fresh  bond'  and  by  his  successive  part-repayments 
in  1745  and  1746;  for  where  (after  the  pressure  of  the 
necessity  has  ceased)  the  party  deliberately  adopts  the 
contract,  it  is  bindingi.  Also,  where  tradesmen  have  sold  (4)  Trades- 
goodfe  to  expectants  at  extravagant  prices,  equity  only  cuts  ™en  seUing 
down  the  claim  to  the  reasonable  and  just  amount  (i).        extravagant 

prices. 

Where  an  estate  is  beingi  offered'  for  sale,  and  the  true  (5)  Know- 
owner   stands   by   and  encourages   the   sale, — ^producing  ™glypro- 
thereby  the  false  impression  that  the  purporting  seller  is  imp^fg^jn  tcT 
the  owner  of  the  estate, — the  true  owner  will  be  bound  by  mislead  a 
the  sale  (fc) ;  and  the  same  rule  is  applicable  also  to  the  ^^^^  party- 
sale  of  personal  chattels  (21).     Also,  where   persons    put 
it   in    the    po-w^er  of  a  broker  to  misapply  securities  to 
bearer,  they  will  be  estopped  from  disputing  the  broker's 
authority  to  deal  with  the  securities  (ml) .     Similarly,  a 
company  will  be  estopped  from  sayin'g  that  any  par- 
ticular shares  p,re  not  fully  paid  up,  where  it  has  issued 

(A)   (1750),  2  Ves.  Sen.  125;  1  Atk.  301.  , 

(«)  Barker  v.  Vansommer  (1782),  1  Bro.  Ch.  149;  King\.  Hamlel. 
(1835),  3  01.  &  F.  218. 

(A)  Price  V.  Nemtlt  (1886),  12  App.  Ca.  110. 

(0  Pickard  v.  Sears  (1837),  6  A.  &  E.  469. 

irri)  Thompson  v.  Clydesdale  Bank,  1893,  A.  O.  282. 
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certificates  to  the  effect  that  the  shares  are  fully  paid  up 
and  the  shares  are  sold  to  a  purchaser  without  notice  (n) ; 
and  the  like  estoppel  -will  arise  as  regards  the  bonds  or 
debentures  of  the  company  (o).  Also,  companies  may  be 
estopped'  by  mere  negligence,— for  example,  by  parting 
with  the  share  certificates  after  certification  (p'),  pr  bj 
registering  a  transfer  of  the  shares  without  production  of 
the  share  certificate  (g) . 

Where  a  sub -lessor  of  building  land  represented  to  the 
plaintiff,  that  he  (the  sub-lessor)  could  not  build  so  as  to 
obstruct  the  sea-view  from  the  houses  which  were  g'oing  to 
be  built  by  the  plaintiff  as  sub-lessee, — saying,  that  (as 
the  fact  was)  he  (the  sub-tessor)  was  by  his  own  lease 
prevBnted  from  doing  that,  and  the  sub -lease  was  taken 
upon  the  faith  of  that  representation,  and  the  houses  were 
built,  and  subsequently  thereto  the  sub-lessor  surrendered 
his  999  years'  lease,  and  took  a  new  lease,  not  containing 
any  like  restriction  as  to  building,  the  Court  restrained  the 
sub-lessor  from  building  so  as  to  obstruct  the  sea-view  (r) . 
f 

It  will  be  obsei'ved  that  these  cases  are  aU  cases  of 
•  estoppel, — cases  where  an  action  TQust  succeed  or  fail  if 
defendant  or  plaintiff  is  prevented  from  disputing  a  par- 
ticular fact  alleged.  Except  so  far  as  the  estoppel  may 
bring  about  this  result,  it  is  ineffective:  there  is  no  ques- 
tion of  "  making  good  the  representation  "  even  in  equity 
(as  was  at  one  time  supposed) .  It  is  now  settled  that  even 
in  equity  no  independent  cause  of  action  arises  from  the 
mere  fact  that  a  mian,  being  under  no  legal  duty  to  give 
information,  makes  a  statement  for  another  to  aot  on, 
which  statement  is  false  in  fact,  though  honestly  made  (s). 


auctions. 


(6)  Agree-  Formerly,  a  sale  by  auction  was  iUegal  at  common  law 

mentsat  if  a  "puffer"  Was  employed  to  bid  on   behalf  of  the 

°"" '"""  vendor,  unlesis  the  right  so  to  bid  had  been  expressly 

reserved.     The  equity  rule,  though  not  very  well  settled, 

(»)  liurTiinshaw  v.  Nichols  (1878),  3  App.  Cas.  1004;  Me  Con- 
cessions Trusts,  1896,  2  Ch.  757. 

(o)  Robinson  v.  Brewery  Co.,  1896,  2  Ch.  841. 

Ip)  Longman  v.  Bath  Electric,  1905,  1  Ch.  646. 

(g")  Bainford  v.  James  Keith  and  Blaclcman  Co.,  Ltd..  1905,  2 
Ch.  147. 

(r)  Piggott  v.  Stratoit  (1859),  1  De  G.  1".  &  J.  33. 

(s)  Low  V.  Bouverie,  1891,  3  Ch.  82. 
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appeare  to  have  been  that  the  employment  of  one  "  puffer  " 
might  be  justified  to  prevent  a  sale  at  an  undervalue. 
Now,  however!,  by  the  Sale  of  Land  by  Auction  Act, 
1867  (t),  the  employment  of  a  puffer  will  invalidate  the 
sale  unless  the  right  to  do  so  has  been  reserved  in  the 
particulars  or  conditions  of  isale,  but  if  the  right  is 
reserved,  the  seller,  or  any  one  person  on  his  behalf,  may 
lawfully  bid.  But  the  right  to  bid  must  be  expressly, 
reserved, — it  is  not  enough  merely  to  state  that  the  sale  is 
subject  to  a  reserve  (m).  Similar  provisions  as  to  the  sale 
of  goods  by  auction  are  contained  in  the  Sale  of  Goods 
Act,  1893  (x).  Any  sale  contravening  this  section  may 
be  treated  as  fraudulent  by  the  buyer.  And,  similarly, 
any  conduct  of  the  successful  bidder  intended  to  "damp  " 
the  sale  may  be  constructively,  fraudulent,  so  as  to  entitle 
the  vendor  to  refuse  completion  (y) .  But  an  agreement 
between  two  or  more  persons  not  to  bid  against  one 
another  (what  is  popularly  known  as  a  "knock-out")  is 
apparently  not  illegal  (z) . 

If  a  creditor  who  is  a  party  to  a  deed  compounding  with  (7)  Frauds 
creditors  stipulates  for  some  clandestine  advantage  as  a  upon  creditors 
condition  of  his  executing  the  deed,  this  is  a  fraud,  and  J,"  underT  "^ 
the  money  paid  may.  be  recovered  back  (a);  nor  are  the  composition, 
other  creditors  bound  by  their  release  of  the  debtor  (6). 
It  is  immaterial  whether  the   deed  of  arrangement  is 
entered  into  at  common  law  or  under  the  provisions  of  a 
statute,  and  whether  the  clandestine  payment  is  made  out 
of  the.  debtor's  owli  moneys  or  by.  some  third  person 
if  the  debtor  is  privy  to  the  fraud  (c) .     And  one  who 
consents  to  take  a  conveyance  from  a  dfebtor  with  a  view  to 
defrauding  creditors  is  not  only  not  entitled  to  assert  the 
validity  of  the  convey3,nce  as  against  the  debtor's  trustee 
in  bankruptcy,  but  cannot  prove  in  the  bankruptcy  for 
any  incidental  expense  he  has  himself  incurred  (o) . 


(0  30  &  31  Vict.  0.  48. 

(«)  Gilliat  V.  Gilliat  (1869),  L.  K.  9  Eq.  60. 

(x)  56  &  57  Vict.  c.  71^  s.  58. 

(y)  Fuller  v.  Abrahams  (1821),  6  Moo.  P.  C.  316. 

(z)  Halsbury,  Laws  of  England,  Vol.  I.  p.  512. 

(a)  Iliggins  v.  Pitt  (1849),  4  Exch.  312. 

(b)  Dauglieh  v.   Tennent   (1866),  L.  R.  2  Q.  B.  49. 

(c)  Re  Milner  (1885),  15  Q.  B.  D.  605. 
Id)  Ee  Myers,  1908,  1  K.»B.  941. 
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THE  PEINCIPLES  OF  EQUITY. 


(8)  A  person 
obtaining  a 
donation, 
must  always 
be  prepared 
.to  prove  its 
bona  fides. 


As  regards  every  transaction  whereby  one  persort 
obtains  by  gift  a  benefit  from  another,  the  'donee  ought 
to  be  able  to  show  that  the  donor  deliberately  performed 
the  act,  knowing  at  the  time  its  nature  and  effect.  But  the 
mere  fact  that  the  trajisaction  is  voluntary  does  not  oast 
the  onus  of  supporting  it  on  the  donee;  where  there  has 
once  been  a  gift,  the  onus  is  on  the  donor,  if  he  would 
take  back  the  gift,  to  show  some  substantial  reason  for 
setting  the  gift  aside  (e) .  But  a  grantor  can,  where  any 
grounds  for  doing  so  exist,  more  easily  impeach  a  volun- 
tary conveyance  than  one  made  for  value.  And  a 
voluntary  settlement  (if  it  be  otherwise  proper)  is  not  had, 
merely  because  it  contains  no  power  of  revocation  (/),— 
nor  is  the  donee  under  any  duty  to  show  that  the  settle- 
ment was  intended  to  be  without  power  of  revocation  (gr) . 


(9)  A  power 
must  be  exer- 
cised bond  fide 
for  the  end 
designed. 


The  donee  of  a  special  power  of  appointment  must 
exercise  the  power  bond  fide  and  for  the  end  designed  (h),. 
and  not  for  any  pui-pose  which  is  foreign  to  the  power  (i) . 
If  the  power  is  not  exercised  bond  fide,  but  for  a  purpose- 
beyond  the  scope  of  or  not  justified  by  the  instrument 
creating  the  power,  it  is  said  to  be  a  fraud  on  the  power,, 
and  equity  holds  the  appointment  bad  {k).  For  instance,, 
where  a  parent  is  the  donee  of  a  power  of  appointment 
among  his  children,  and  he  appoints  to  one  of  the- 
children,  upon  a  bargain  for  his  (the  parent's)  own  advan- 
tage, equity  will  relieve  against  the  appointment  (Z),  as 
also  where  there  is  a  secret  understanding  between  the- 
donee  and  the  appointee,  that  the  appointee  shall  assign 
back  a  part  of  the  fund  to  the  appointor  (m),  or  use  it  to- 
pay  the  appointor's  creditors  (w) .  And  the  appointment 
may  be  fraudulent,  although  there  is  no  bargain  with  the- 
appointee,  and  the  latter  is  ignorant  of  the  true  motive  of 
the  appointment.  Thus,  where  any  one  has  a  power  to- 
create  portions  for  his  children,  and  also  to  fix  the  time- 
when  they  are  to  be  raised,  and  he  appoints  to  a  child 


(e)  Henry  v.  Armstronff  (1881),  18  Ch.  D.  668. 
(/)  Taker  v.  Tohei-  (1863),  3  De  G.  J.  &  S.  487. 
(ff)  Hall  V.  Hall  (1873),  L.  R.  8  Ch.  App.  430. 
(A)  Aleyn  v.  Belohier  (1758),  1  Eden,  132. 
(0  Brookes  v.  Cohen,  1911,  1  Oh.  37. 
Ik)  Vatohm-  V.  Paull,  1915,  A.  C.  372. 
(0  Henty  v.  Wrey  (1882),  21  Oh.  D.  332. 
(m)  Daubeny  v.  Coohhtjan  (1816),  1  Mer.  626. 
(«)  Brookes  v.  Cohen,  1911,  1  Oh.  37. 
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during  the  child's  infancy,  and  while  the  child  is  not  iil 
Want  of  the  portion,  audi  the  death  of  the  child  is  at  the 
time  of  the  appointment  expected,  and  the  appointment 
is  made  with  a  view  to  that  event,  the  parent  will  not,  as 
the  personal  representative  of  the  child,  be  aJloWed,  on 
the  child's  death  under  age,  to  derive  any  benefit  from 
the  appoiatmlent  (o) .  On  the  other  hand,  the  mere  fact 
that  in  such  a  case  the  appointor  in  the  events  which 
happen  dtoes  benefit,  will  not  by  itself  render  the  appoint- 
ment bad, — ^it  must  be  showja  that  that  result  was 
intended,  and  that  to  secure  it  w|as  the  object  with  which 
the  appointment  w'as  mjade  (p) ;  and  an  appointment  is 
not  bad  by  reason  of  a  bargain  or  qondition  which  leads  to 
the  property  going  to  the  person  entitled  in  default  of 
appointment,  for  this  does  not  defeat  the  donor's  inten- 
tion (g) .  In  some  cases  an  appointment  which  cannot 
stand  as  a  whole  may  be  severable  and  held  good  in  part. 
Where  there  is  p,  genuine  appointment  to  an  object  of 
the  powter  coupled  with  an  attempt  to  impose  on  that 
appointment  conditions  or  trusts  in  favour  of  persons  who 
are  not  objects,  then  the  appointment  standb  good  free 
from  the  conditions.  If  there  is  no  genuine  appointment 
to  an  object  of  the  power,  but  the  appointment  in  fact  • 

made  to  that  object  is  for  purposes  foreign  to  the  power, 
then  the  w^hole  appointment  fails  (r).  Whether  the  ap- 
pointment is  'genuine  (i.e.,  is  bond  fide  intended  to  benefit 
the  appointee)  is  in  such  cases  a  question  of  fact  and 
inference  rather  than  law  (r) .  Thus,  where  an  appointor, 
under  a  special  power  of  appointment  in  favour  of  his 
wife,  appointed  to  her  upon  a  condition  for  payment  of 
the  appointor's  debts  thereout,  this  condition  Was  held  not 
to  be  severable,  andi  the  appointment  -VN^as  bad  in  toto  (s) . 

It  remains  to  consider  in  what  sense  a  fraudulent  exer-  Fraudulent 

cise  of  a  power  of  appointment  is  bad.     An  appointment  exercise  of 

11  i-  J       power, — lu 

under  a  common  law  power,  or  a  power  operatmg  under  ^jj^t  sense 

the  Statute  of  Uses,  by  which  the  legal  estate  has  passed',  is  bad, 

voidable  only,  and  a  purchaser  for  value  with  the  legal    , 

(o)  Itoaah  v.  Trood  (1875),  3  Ch.  Div.  429;  Edffworth  v.  Edgworth 
(1829).  Beat.  328. 

{p)  Eenty  v.   Wrey  (1882),  21  CSi.  D.  332. 

(?)  Vatoher  v.  Pcmll,  1916,  A.  C.  372. 

(r)  Re  Holland,  1914,  2  Ch.  595.  See  also  Be  OUphant,  Phillips 
V.  Phelps  (1917),  86  L.  J.  Oh.  452;  and  Be  Witty,  1913,  2  Oh.  666. 

(«)  Be  Cohen,  1911,  1  Oh.  37;  Be  PerUns,  1893,  1  Oh.  283. 
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Cases  to 
which  the 
doctrine  does 
not  apply. 
Power  to 
-fointure. 

Selease  of 
a  power. 


estate  and  'without  notice  is  not  afiecrted  by  the  fraudulent 
execution  of  the  power.  But  an  appointment  in  fraud 
of  an  equitable  power,  i.e.,  not  operatirigi  so  as  to  pass  the 
legal  estate  or  interest,  is  Void,  and  a  purchaser  for  value 
[without  notice,  but  without  the  legal  title,  can  only  rely,  on 
such  equitable  defences  as  are  open  to  purchasers  -without 
the  legal  title  who  are  subsequent  in  timie  against  prior 
equitable  titles  (i). 

-The  doctrines  relating  to  fraud  upon  a  po^er  of 
appointment  do  not  apply  in  their  entirety  to  a  power  to 
jointure  a  wife,  which  stands  in  a  peculiar  position,  and 
an  exercise  of  a  power  of  this  description  is  not  bad  solely 
by  reason  of  a  bargain  that  in  consideration  of  the  jointure 
the  husband  shall  acquire  an  interest  in  the  wife's  pro- 
perty (m)  .  Nor  have  these  doctrines  any,  application  to 
the  case  of  the  release  of  a  power,  so  that  where  a  father 
has  a  powter  to  appoint  among  hjs  childten,  and  the 
children  are  entitled  in  default  of  appointment,  the  father 
may  validly  release  the  power, — even  if  he  should  himSelf 
thereby  acquire  some  pecuniary  adVantage  which  he  could 
not  have  obtained  upon  any  actual  exercise  of  the 
power  (x).  Thus,  where  there  was  a  power  of  appoint- 
ment in  favour  of  a  daughter  or  her  issue,  and  in  default 
of  appointment  the  daughter  >vas  absolutely  entitled  to 
the  [property,  and  the  father  released  the  pow'er,  and  his 
daughter  mortgaged  the  property  to  secure  a  sum'  of 
£10,000  paid  to  the  father  and  applied  by  him  for  hie 
own  purposes,  the  release  was  valid,  and  (with  it)  the 
mortgage  (y) .  But  if  an  lappointjment  is  made  under  a 
special  power,  the  appointor  cannot  revoke  it  under  a 
power  of  revocation  with  the  object  of  obtaining  a  benefit 
by  the  revocation  (z) ;  and'  a  power  which  is  coupled  with 
a  duty  may  not  be  released  at  all  {a) . 

poctrineof  Where  the  donee  of  a  powter  exercised  the  power  by 

appointments.  a'Ppointing  to  One  or  more  of  the  objects  a  merely  nominal 

*    share  of  the  property,  the  appointment  (although  valid  at 


(i)  CUmtte  v.  Storey,  1911,  1  Cli.  18. 

(«)  Saunders  v.  Shafto,  1905,  1  Ch.  126. 

(rr)  Radclife  v.  Bewes,  1892,  1   Ch.  227. 

(y)  Smith  v.  Somes,  1896,  1  Ch.  250. 

(«)  Re  Jones'  Settlement,  Stunt  v.  Jones,  1915,  1  Ch,  373. 

(fl)  Chambers  v.  Smith  (1878),  3  App.  Ca.  795. 
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law)  would'  have  been  set  aside  in  equity  as  an  "  illusory  " 
appointment  (6).  But  by  the  Illusory;  Appointments  Act, 
1830  (1  Will.  IV.  c.  46),  it  Was  declared  that  no  appoint- 
ment should  be  invalid  on  the  ground  merely  that  an 
illusory  share  of  the  property  had  been  appointed  to  any 
object  of  the  power.  And,  as  a  consequence  of  that  Act, 
the  p,ppointor  might  have  cut  off  any  appointee  "  with  a 
shilling"  (as  the  phrase  went);  and)  now,  by  the  Powers 
of  Appointment  Act,  1874  (37  &  38  Vict.  c.  37),  the  ap,- 
pointor  may  cut  off  any,  particular  appointee  even  "  with- 
out the  shilling,"  for  the  appointment  is  declared  good 'by 
the  Act  even  though  some  object  of  the  ppwer  is  altogetheir 
excluded,  unless  the  power,  itself  expressly  directs  that  no 
object  of  the  power  is  to  receive  less  than  some  specified 
amount  (c) . 

It  may  be  mentioned  that  where  a  special  power  of  Delegation 
appointment   is    conferred'   on   a   particular   person   the  of  power  of 
appointor  has  no  power  to  delegate  the  authority  reposed  *PP°™  ™®"  • 
in  him  to  others  (di) .    Nor  where  the  donor  has  appointed 
trustees  of  the  fund  over  which  the  power  of  appointment 
is  created  can  the  appointor  substitute  other  trustees  (e). 

(J)  Wilson  V.  Piggott  (1794),  2  Ves.  351. 

(c)  Re  Capon's  Trusts  (1879),  10  Oh.  Div.  484. 

(<f)  Jte  Joioey,  Joicey  v.  Elliott,  1915,  2  Ch.  115. 

(e)  Re  Mackenzie,  Bain  v.  Kacleenzie,  1916,  1  Ch.  125. 
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CHAPTER  XXXI. 


SURETYSHIP . 


Jurisdiction 
of  equity. 


The  Court  of  Chancery  from  early  times  exercised  a  very 
useful  jurisdiction  in  questions  between  sureties  and 
principal  debtors  and  creditors.  The  chief  kinds  of  relief 
afforded  in  equity  to  sureties  consist  (1)  in  setting  aside 
the  contract  of  suretyship  if  there  is  evidence  of  fraud  or 
misrepresentation  or  improper  concealment;  (2)  in  alloV- 
ing  the  surety  to  proceed  by  way  of  quia  timet  to  compel 
the  debtor  to  pay;  (3)  in  giving'  the  surety  when  he  pays 
the  debt  more  complete  remedies  for  the  recovery  of  the 
amount  paid,  or  a  proportion  of  it,  than  were  allowed  at 
law;  and  (4)  in  holding  the  surety  released  from  his 
liability  in  certain  events. 


For  a  contract 
of  suretyship 
there  must  be 
a  principal 
debtor. 


The  contract  of  suretyship  necessarily  implies  the 
principal  liability  of  another  person.  "  There  can  be  no 
suretyship  unless  there  be  a  principal  debtor.  Nor  can  a 
man  guanantee  anybody  else's  debt,  unless  there  is  a  debt 
of  some  other  person  to  be ,  guaranteed  "  («).  If,  however, 
A .  purports  to  guarantee  repayment  of  a  loan  made  to  an 
infant,  or  to  a  comp,any  which  is  borrowing  ultra  vires^ 
the  fact  that  the  borrower  is  not  liable,  though  it  prevents 
the  contract  from  being  a  true  contract  of  suretyship,  does 
not  enable  A.  to  repudiate  liability  (&). 


Contract  of 
guarantee  is 
not  in  its 
inception  a 
contract 
uberrimis 
fidei ; 


Ordinary  contracts  of  guarantee,  unlike  insurance  con- 
tracts, do  not  in  their  inception  require  uberrima  fides  on 
the  part  of  the  creditor  towards  the  surety.  Mere  non- 
communication to  the  surety  by  the  creditor  of  facts  known 
to  him  affecting  the  risk  to  be  undertaken  by  the  surety 


(a)  MounUtephen  v.  Lakeman  (1874),  L.  E.  7  H.  L.  at  p.  24. 

(6)  Yorkshire  Railway  Waggon  Co.  v.  Maclure  (1881),  19  Ch.  D. 
478;  Wauthi^r  v.  Wilson  (1911),  27  T.  L.  E.  582;  (1912),  28 
T.  L.  E.  239.  ■ 
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will  not  vitiate  the  contract,  unless  there  be  fraud  or  mis- 
representation. "  In  general,  the  creditor  does  not  himself 
go  to  the  surety  or  represent  or  explain  to  the  surety,  the 
risk  to  be  run.  The  surety  often  takes  the  position  from 
motives  of  friendship  to  the  debtor,  and  generally  not  as 
the  result  of  any  direct  bargaining  between  him  and  tho 
creditor,  or  in  consideration  of  any  remuneration  passing 
to  him  from  the  creditor.  The  risk  undertaken  is  gene- 
rally known  to  the  surety,  and  the  circumstances  generallj' 
point  to  the  view  that  as  between  the  creditor  and  surety  it 
was  contemplated  and  intended  that  the  surety  should  take 
upon  himself  to  ascertain  exactly  what  risk  he  was  taking 
upon  him6elf"(c).  It  must  be  remembered,  however,  but  it  may  be 
that  the  silence  of  the  creditor  may  amount  to  a  mis-  avoided  on 
representation,  and  justify  the  surety  in  repudiating  the  of^cSce^- 
con tract,  even  though  the  silence  is  not  fraudulent.  The  meut,  which 
creditor's  omission  to,  mention  the  existence  of  a  fact  which  amounts  to  a 
in  the  circumstances  the  surety  would'  expect  not  to  exist  ^ntation" 
is  equivalent  to  a  representation  tliat  the  fact  does  not 
exist.  For  instance,  a  surety  who  is  induced  by  an 
employer  to  guarantee  the  fidelity  of  a  servant  can 
repudiate  the  contract  if  the  employer  does  not  disclose 
to  the  surety  the  fact,  known  to  the  employer  but  un- 
known to  the  surety,  that  the  servant  had'  previously  been 
guilty  of  dishonesty  in  his  employment;  for  the  surety 
believes  that  he  is  making  himself  answerable  for  a  pre- 
sumably honest  man,  and  not  for  a  known  thief  {d).  But 
a  surety  who  is  asked  to  guarantee  a  banking  account  is 
not  entitled  to  assume  that  the  customer  of  the  bank  has 
not  been  in  the  habit  of  overdrawing,  and,  therefore,  mere 
non-disclosure  of  the  fact  that  he  has  done  so  does  not 
vitiate  the  contract  (e). 

Tho  rights  of  the  creditor  ag'ainst  the  surety  are  wholly.  Rights  of 
regulated  by  the  tennis  of  the  instrument  of  guarantee,  "^^^g^^^ 
Where  an  obligation  axises  only  by,  virtue  of  a  written  surety  are 
agreement,  the  extent  of  the  obligation  can  be  measured  regulated 

(c)  Per  Bomer,  L.  J.,  in  Seaton  V.  Heath,  1899,  1  Q.  B.  at  p.  793. 
The  case  was  reversed  on  the  facts  by  the  House  of  Lords,  1900, 
A.  C.  135  {sub  nom.  Seaton  v.  Burnand). 

(d)  London  General  Omnibus  Co.  v.  Holloway.,  1912,  2  K.  B.  72. 

(e)  Hamilton  v.  Watson  (1845),  12  CI.  &  F.  109;  Wythes  v. 
Labouchere  (1859),  3  De  G.  &  J.  593;  National  Provincial  Banl- 
of  England  v.  Glanusk,  1913,  3  K.  B.  335. 
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by  the 

instrument  of 
guarantee. 


cases, 


only  by  the '  ;w!ord|s  of  the  agreement  (/) .  In  all 
therefore,  iwhere  a  surety  is  bound  by  a  joint  bond,  the 
Court  will  not  reform  the  bond  so  as  to  make  it  several 
upon  the  presumption  of  a  mistake  from'  the  nature  of  the 
transaction,  but  will  require  positive  proof  of  the  mistake 
before  doing  so  {g) .  The  question  also  of  the  duration 
of  the  suretyship, — whether  it  is  for  goods  supplied  once 
only  or  for  a  continuingi  supply  {h),  and  whether  it  is 
determined  by  the  death  of  the  surety  and  by  notice  of  the 
death,  or  continues  after  the  death  and  after  notice  of  the 
death  (j,), — and  the  question  whether  the  suretyship  is  for 
a  part  only  or  for  the  whole  of  the  debt  (Tc), — all  these 
questions  are  merely  questions  of  construction  of  the 
written  agreement  as  read  in  the  light  of  the  surrounding 
circumstances.  The  nature  of  the  liability  insured  against 
occasionally  shows  that  the  obligation  is  to  continue  after 
the  surety's  death.  For  instance,  a  bond  given  by  a  surety 
for  the  integirity  of  a  person,  in  consideration  of  that 
person  being  appointed!  to  an  office  by  the  obligee  of  the 
bond,  is  not  determined  by  the  surety's  death  unless  the 
bond  expressly  so  stipulates  (J).  And  a  suretyship,  which 
is  expressed  to  be  a  continuing  one,  will  not  be  determined 
by  the  surety's  death  if  the  agreement  contains  a  specific 
provision  for  its  determination,  and  such  provision  is  as 
applicable  after  the  death  as  before  it  {m) . 


Revocation  of 
continuing 
guarantee  by 
change  in 
firm. 


It  is  expressly  enacted  by;  the  Partnership  Act,  1890  {n), 
that  a  continuing  guarantee  given  either  to  a  firm  or  to  a 
third  person  in  respect  of  the  transactions  of  a  firm'  is,  in 
the  absence  of  agreement  to  the  contrary,  revoked  as  to 
future  transactions  by  any  change  in  the  constitution  of 
the  firm  to  which,  or  of  the  firm  in  respect  of  the  trans- 
actions of  which,  the  guarantee  was  given. 


(/)  Sumner  v.  Powell  (1816),  2  Mer.  30. 

(g)  Rawstone  v.  Parr  (1827),  3  Ruas.  424,  539. 

(A)  Heffield  v.  Meadows  (1869),  L.  R.  4  C.  P.  595. 

(i)  Harriss  v.  Famcett  (1873),  L.  R.  15  Eq.  311;  Lloyds  v. 
Harper  (1880),  16  Oh.  D.  290. 

(A)  Re  Sass,  1896,  2  Q.  B.  12. 

(0  Balfour  v.  Crace,  1902,  1  Ch.  733. 

(jn)  Re  Silvester,  Midland  Railway  Co.  v.  Silvester,  1895,  1  Ch. 
573. 

(«)  53  &  54  Viet.  o.  39^  a.  18,  replasing  s.  4  of  the  Mercantils 
Law  Amendment  Act,  1856.  (19  &  20  Vict.  c.  97). 
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The  rights  of  the  surety  against  the  creditor  do  not  Rights  of 
depend  upon  the  fact  that,  as  between  himself  and  the  surety  against 
principal  dbbtor,  the  surety  is  only  collaterally  liable,  but  dTpenTupou 
upon  the  creditor's  knowledge  of  the  fact.     Of  course,  if  the  creditor's 
A.  expressly  contracts  with  the  creditor  as  surety  for  B.'s  l^nowledge 
debt,  the  creditor  knows  the  position  from'  the  start,  and  ^^l^^_  '^  ^ 
must  respect  A.'s  equitable  rights.     But  it  sometimes 
happens  that,  on  the  face  of  the  a^feement,  A.  and  B. 
both  appear  to  be  principal  debtors  although  they  have 
arranged  between  themselvies   that  A.  shall  only  be  a 
surety  for  B.'s  debt.     In  such  a  case,  the  creditor  is  not 
affected  by  A.'s  equitable  rights  until  he  has  notice  of  the 
arrangement,  but  after  such  notice  he  is  boundl  by  the 
arrangement,  whether  it  was  made  at  the  time  that  the 
debt  was  contracted  or  subsequently,  and  even  though  he 
has  not  assented'  to  the  change  of  the  relations  between 
the  parties  (o) . 

The  chief  right  of  the  surety  against  the  creditor  is  a  Surety  cannot 
negative  one.     The  creditor  must  do  nothing  to  prejudice  """^P^ 
the  surety's  right  to  obtain  indemnity  from  the  principal  proceed 
debtor  or  contribution  from  co-sureties;  if  he  does  so,  the  against  the 
surety  will  be  either  whoUy  or  partially  discharged  from  "^^^t^^- 
his  liability.     But  this  right  of  the  surety  is  subject  to  , 

the  creditor's  right  of  exacting  payment  either  from  the 
principal  debtor  or  from  any  surety.  The  surety  cannot 
dictate  to  the  creditor  which  remedy  he  should  pursue. 
Apparently,  therefore,  he  cannot  compel  the  creditor  to 
proceed  first  against  the  principal  debtor  (p),  or  require 
the  creditor  to  exact  payment  from  the  co-sureties  rate- 
ably  (g^). 

As  against  the  principal  debtor,  however,  the  surety  Surety  can 
has  an  equitable  right  to  compel  payment  of-  the  debt  so  compel  debtor 
that  he  may  himself  be  relieved  from  the  necessity  of  dewTwheu 
paying  it  out  of  his  own  pocket.     Whenever  there  is  an  due. 
actual  accrued  and  definite  debt,  and  the  surety  is  liable 
and  admits  his  liability  for  the  amount  guaranteed,  he 


(o)  Mouse  V.  Bradford  Banking  Co.,  1894,  A.  C.  586. 

(p)  Wright  V.  Simpson  (1802),  6  Ves.  at  p.  733. 

{q)  See,  however,  W olmershauseh  v.  GulUc%,  1893,  2  Ch.  at  p.  522. 
For  a  discussion  of  the  point-,  see  Rowlatt's  Principal  and  Surety, 
chap.  vii. 
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can  take  proceedings  in  the  nature  of  quia  timet  to  com- 
pel the  debtor  to  pay,  and  it  is  not  necessary  for  him  to 
prove  that  the  creditor  has  refused  to  sue  (r) .  "  It  is 
unreasonable  that  a  man  should  always  have  such  a  cloud 
hang  over  him"  (s).  This  equitable  right  to  indemnity 
against  liability  before  payment  d'oes  not  create  suny  debt 
due  from  the  principal  debtor  to  the  surety;  so  that  a 
release  by  the  surety's  will  of-  all  dbbts  due  from  the  prin- 
cipal debtor  does  not  prevent  the  surety's  executor  from 
claiming  indemnity  from-  the  principal  debtor  in  respect  of 
sums  paid  under  the  guarantee  after  the  surety's  death  {t), 
and'  a  surety  who  is  executor  of  the  principal  debtor 
cannot  retain  until  he  has  paid  the  debt  (u) . 


Remedies 
available  to 
surety  after 
payment  of 
the  debt : — 


A  surety  w^bo  pays  the  debt  in  accordance  with  his 
"guarantee  has  (1)  a  right  to  be  indemnified  by  the 
principal  debtor,  (2)  -a  right  to  take  over  any  securities 
held  by  the  creditor,  (3)  a  right  of  contribution  from 
co-sureties,  and  (4)  a  right  to  share  in  any  securities  which 
a  co-surety  may  have. 


(1)  Ee-im- 
bursement  by 
debtor. 


(1)  The  surety's  right  of  indemnity  by  the  principal 
debtor  existed  even  lat  law  (a;) .  It  extends  not  only  to 
any  sumfe  which  he  has  properly  paid  to  the  creditor,  but 
also  to  4  per  cent,  interest  on  such  sums  (?/),  and  to  any 
costs  reasonably  incurred  by  him  in  resisting  the  creditor's 
claim  (2) .  If  the  surety  discharg'es  the  obligation  at  a 
less  sum  than  its  full  amount,  he  cannot  claim  the  whole 
amount  of  the  obligation  from  the  principal  debtor,  but 
only  ^vhat  he  actually  paid  (a) . 


(2)  Delivery 
up  of  securi- 
ties held  by. 
creditor. 


(2)  If  the  creditor  ha®  taken  a  security  from  the  prin- 
cipal debtor,  the  surety  is  entitled  upon  payment  of  the 
debt  to  have  the  benefit  of  the  security.     This  right  is 


(r)  Ascherson  v.  Tredegar  Dry  Bock  Co.,  1909,  2  Oh.  401.  And 
see  Padwich  v.  Stanley  (1852),  9  Haj:e,  627;  Woolridge  v.  Norris 
(1868),  L.  a.  6  Eq.  410;  Morrison  v.  Barking  Chemicals  Co.,  1919, 
2  Ch.  325. 

(s)  Ranelaugh  v.  Hayes  (1683),  1  Vern.  189. 

{t)  Re  Mitchell,  Freelove  v.  Mitchell,  1913,  1  Ch.  201. 

(«)  Re  Beavan,  1913,  2  Ch.  595. 

Ix)  Toussaint  v.  Martinnant  (1787),  2  T.  E.  105. 

ly)  Re  Watson,  1896,  1  Ch.  925. 

(s)  Hornby  v.  Cardwell  (1878),  8  Q.  B.  D.  329. 

(ffi)  Reed  v.  Norris  (1837),  2  My.  &  Or.  361,  375. 
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independent  of  contract,  and  extends,  therefore,  to 
securities  of  the  existence  of  which  the  surety  had  no 
knowledge  at  the  time  when  he  guaranteed  the  debt,  and 
even  to  securities  which  were  taken  by  the  creditor  afteo* 
the  (date  of  the  guarantee  (6).  Formerly,  however,  the 
right  did  not  apply  to  such  securities,  e.^r.,  bonds,  as  were 
extinguished  by  payment  of  the  debt  (c),  but  now  by  the 
Mercantile  Lawi  Amendment  Act,  1856  (d),  a  surety  who 
pays  the  debt  is  entitled  to  have  assigned  to  him  every 
judgment,  specialty  or  other  security  which  shall  be  held 
by  the  creditor  in  respect  of  the  debt,  whether  it  shall  or 
shall  mot  sat  law  be  deemed  to  haVe  been  satisfied  by  the 
payment,  and  is  entitled  to  stand  in  the  place  of  the 
creditor  p-nd  to  use  all  his  remedies  in  order  to  obtain 
indemnification  from  the  principal  debtor,  or  contribution 
from  any  co-surety,  for  the  ad^vanoes  made  and  loss 
sustained  by  him.  The  Act,  in  fact,  after  payment  of 
the  dtebt  operates  as  an  implied  assignment  of  the 
securities  (e),  and'  places  the  surety  in  the  position 
previously  occupied  by  the  creditor,  so  that,  if  the  creditor 
is  a  specialty  creditor,  the  surety  becomes  a  specialty 
creditor  likewise,  and,  if  the  creditor  is  the  Crown,  the 
surety  has  the  Crown's  priority  (/) .  The  indorser  of  a 
bill  of  exchange  who  pays  the  bill  on  its  dishonour  by  the 
acceptor,  being'  in  the  position  of  a  surety  for  the  acceptor, 
comes  [within  the  Act  (g) . 

(3)  Where  there  are  tWo  or  Inore  sureties  for  the  same  (3)  Contribu- 
dfebt,  and  one  of  them'  pays  the  whole  debt  or  more  than  *i°°  ^°^ 
his  proportion  of  it,  he  has  a  right,  if  he  cannot  obtain  °°"*'^'^®  ^^^• 
indtenmity  from  the  principal  debtor,  to  contribution  from 
his  co-surety  or  co-sureties,  a  right  which  "  is  bottomed 
and  fixed  on  general  principles  of  justice,  and  does  not 
spring    from    contract,    thougih    contract    may    qualify 
it"  (A).     Being  independent  of  contract,  the  doctrine  of 

(6)  Mayhew  v.  Crickett  (1818),  2  Swanst.  185;  Newton  v.  Chorlton 
(1853),  10  Ha.  646;   Forbes  v.  Jackson  (1881),  19  Ch.  D.  at  p.  621. 

(c)  Copis  V.  Middleion  (1823),  1  T.  &  E..  224,  at  p.  229. 

{d)  19  &  20  Vict.  0.  97,  3.  5. 

(e)  Re  McMyn  (1886),  33  Ch.  D.  575. 

(/)  Re  Churchill,  Uanisty  v.  Churchill  (1888),  39  Ch.  D.  174. 

\g)  Duncan  Fo<c  %  Co.  v.  North  and  South  Wales  Bank  (1880), 
6  App.  Ca.  1. 

(A)  Dering  v.  Winchelsea,  (1787),  1  Cox,  318;  Oraythorne  v. 
Swinburne  (1807),  14  Ves.  163,  169. 
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The  right  of 
contribution 
may  be 
varied  by- 
contract. 


No  contribu- 
tion between 
surety  for 
principal 
debtor  and 
surety  for 
both  principal 
debtor  and 
surety. 


contribution  applies  whether  the  parties  are  bound  in  the 
same  instrument  or  in  different  instruments,  provided  they 
are  both  sureties  for  the  same  principal  and  for  the  same 
debt,  and  even  though  they  are  ignorant  of  the  mutual 
relation  of  suretyship;  andJ  it  makes  no  difference  whether 
they  are  bound  in  the  same  sum  or  in  different  sumS, 
except  that  if  each  is  surety  for  an  equal  amount  all  must 
contribute  equally,  whereas  if  they  are  responsible  for 
unequal  amounts,  each  must  contribute  proportionately 
up  to  the  amount  for  which  he  is  surety  (i) . 

Though  the  rig'ht  of  contribution  dtoes  not  arise  out  of 
contract,  it  may  be  modified  by  contract.  For  instance, 
where  three  persons  becamie  sureties  and  agreed  anaong 
themselves  that,  if  the  principal  debtor  failed  to  pay  the 
debt,  they  should  pay  only  their  respective  parts,  and 
afterwards  one  of  the  three  went  bankrupt,  and  one  of  the 
other  two  paid  the  whole  debt,  he  was  held  entitled  to 
recover  only  one-third'  from'  the  solvent  co-surety  (k) . 
And  at  oo'mtaon  law;  the  position  in  such  a  case  would  haVe 
been  the  same  even  though  there  had  been  no  express 
contract  that  each  surety  should  be  liable  only  for  his 
thir'd;  but  in  equity  the  surety  who  had  paid  the  whole 
dtebt  could,  ia  the  absence  of  contract,  have  recovered  half 
the  debt  from  the  solvent  co-surety,  for  the  equity  rule  is 
that  "  those  who  can  pay  must  not  only  contribute  their 
own  shares,  but  they  must  also  make  good  the  shares  of 
those  who  are  unable  to  furnish  their  own  contribution"; 
and,  since  the  Judicature  Acts,  the  equity  rule  prevails  (Z). 

Occasionally,  on  a  loan  of  money,  the  lender  stipulates 
that  not  only  shall  repayment  of  the  loan  be  guaranteed 
by  an  individual,  but  that  a  gnamntee  policy  shaU.  also 
be  effected!  with  some  guarantee  society.  In  such  a  case,« 
it  is  a  question  of  construction  of  the  contract  whether 
the  individual  and  the  society  are  co-sureties  for  the  prin- 
cipal debtor,  or  whether  the  eociety  is  a  surety,  against  the 
default  both  of  the  principal  debtor  and  also  of  the 
individual.    In  the  lattej:  case,  the  individual  could  claim 


(i)  Dering  v.  Winchelsea  (1787),  1  Cox,  318;  Craythorne  v. 
Swinburne  (1807),  14  Ves.  163,  169;  Pendlebury  v.  Walker  (1841), 
4  Y.  &  C.  Ex.  424,  441;  Ellesmere  Brmeery  Co.  v.  Cooper,  1896, 
1  Q.  B.  75. 

(Jc)  Swain  V.  Wall  (1642),  1  Ch.  B.  149. 

(0  Lowe  V.  Dixon  (1885),  16  Q.  B.  D.  455. 
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no    contribution   from    the   jsooiety,    but   must   himseU 
indemnify  the  society  (m). 

No  action  for  contribution  oould  be  brought  at  lawi  When  right 
until  the  surety  had'  actualiy,  paid  more  than  his  propor-  °f  conteibu- 
tion  of  the  dbbt;  hut  it  has  always  been  possible  in  equity  *^°°  ^^®*" 
for  3.  surety  to  bringt  an  action,  in  the  nature  of  quia 
timet,  against  his   co-sureties,  even  before  paym&nt  if 
judgment  has  been  obtained  lagainst  him  by  the  creditor 
for  more  than  his  proportion,  or  perhaps  if  he  is  merely 
threatened  by  the  creditor  -with  an  action  for  more  than 
his  proportion  (») .    Where  the  dbbt  is  payable  by  instal- 
mente,  a  surety  w^ho  pays  the  whole  of  one  instsJment  is 
not  entitled  to  contribution  if  the  amiount  of  the  instal- 
ment is  less  than  his  proportion  of  the  Vhole  debt  (o) . 

The  Statute  of  Limitations  will  begin  to  run  against  When  it  i» 
the  right  of  contribution  only  from  the  time  when  the  barred  by 
surety  paid  more  than  his  proportion  of  the  debt,  or  x^^ti°„g 
possibly  from  the  time  when  his  liability,  to  do  so  is 
ascertained  (;p) . 

It  may  be  mentioned'  here  that  the  doctrine  of  contri-  other  oases  of 
bution  is  not  canfined  to  oo-sureties.  As  already  contribution, 
explained  (q),  there  is  in  most  cases  contribution  between 
two  trustees  who  are  both  Kable  for  the  same  breach  of 
trust,  and  also  betwteen  two  directors  who  are  both  guilty 
of  a  breach  of  their  d'uty(r).  Further,  by  statute  (s), 
the  right  of  contribution  is  extended  to  the  case  of 
directors,  promoters  or  others  who  incur  liability  through 
the  issue  of  fa,  prospectus  containing  false  statements  of 
fact;  any  one  of  such  persons  can  recover  contribution, 
as  in  oases  of  contract,  from  any  other,  even  though  the 
fake  statement  Vyias  mlade  fraudulently  (t),  unless  he  was, 

(m)  Me  JDmton's  Estate,  1904,  2  Ch.  178;  Oraythorne  v.  SvArir- 
bume  (1807),  14  Vee.  160. 

(m)  Wolmer&hamen  v.  GulUck,  1893,  2  Ch.  514. 

(o)  Stirling  v.  Bwrdett,  1911,  2  Ch.  418. 

(p)  Wolm&rshmisen  v.  GulUck,  supra;  Robinson  v.  JSarkin,  1896, 
2  Oh.  415. 

(g)  Ante,  p.  155. 

(r)  BamsMl  v.  Edwards  (1885),  31  Ch.  D.  100. 

(»)  Companies  (ConsoUdation)  Act,  1908  (8  Edw.  VII.  o.  69),  s.  84,. 
replacing  tiie  Directors'  Liability  Act,  1890. 

(0  Gersou  v.  Simpson,  1903,  2  K.  B.  197. 

S.  30 
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and  the  other  was  not,  .guilty  of  fraudulent  misrepresenta- 
tion, and  this  right  is  not  put  an  end  to  by  the  death  of 
one  of  the  parties  (m).  But  there  .can  be  no  contribution 
if  the  parties  are  not  liable  to  a  common  demand;  so  that, 
if  A.  is  the  assignee  of  part  of  the  land  comprised  in  a 
lease,  and  B.  is  an  underlessee  of  the  rest  of  the  land,  the 
rent  being  apportioned  between  them,  and  A.  pays  the 
whole  of  the  rent  to  the  lessor  under  a  threat  of  distress, 
A.  is  not  entitled  to  contribution  from  B.,  for  B.,  being 
an  under'lessee  only,  is  not  liable  to  pay,  the  rent  to  the 
lessor  (ar).  And'  there  is  no  contribution  between  joint 
tortfeasors  {y) . 


(4)  Sharing 
in  any 
security  held 
by  co-surety. 


(4)  A  surety  who  has  obtained  from  the  principal 
debtor  a  counter-security  for  the  liability  he  has  under- 
taken, is  bound  to  bring  into  hotchpot,  for  the  benefit  of 
his  co-sureties,  whatever  he  receives  from  that  source,  even 
though  he  consented  to  be  a  surety  only  upon  the  terms 
of  having  such  counter-security,  and  even  though  the 
co-sureties,  when  they  entered  into  the  contract  of  surety- 
ship, were  ignorant  of  the  agreement  for  such  counter- 
security  {z) .  But,  the  principal  creditor  is  not  entitled 
to  the  benefit  of  such  counter-security  (a). 


Circumstances 
discharging 
a  surety : — 


Although,  as  stated  above  (&),  suretyship  is  not  in  its 
inception  a  contract  uberrimce  fidei,  yet,  once  the  contract 
has  been  entered  into,  the  creditor  must  obserVie  the  utmost 
good  faith  towards  the  surety.  Any  dealings  between  the 
creditor  and  the  principal  debtor,  or  between  the  creditor 
and  a  co-surety,  behind  the  surety's  back,  which  have  the 
effect  of  Varying  the  liability  of  the  surety  or  of  prejudic- 
ing the  exercise  of  his  rights,  will  not  only  discharge  him 
personally  from  liability,  either  'wholly  or  partly  (c),  but 


(m)  iShepheard  v.  Bruy,  1906,  2  Ch.  235  (compromised  on  appeal, 
1907,2  Oh.  571). 

(a:)  Johnson  v.  Wild  (1890),  44  Ch.  D.  146.  And  see  Smith  v. 
Cock,  1911,  A.  0.  317. 

{y)  Merryweather  v.  Nixan  (1799),  8  T.  E.  186. 

(«)  Steel  V.  Dixon  (1881),  17  Ch.  D.  825;  Berridge  v.  Berridge, 
1890,  44  Ch.  D.  168. 

(a)  Re  Walker,  Sheffield  Bunking  Co.  v.  Clayton,  1892,  1  Ch.  621. 

(S)  Ante,  p.  458. 

(e)  Bolton  v.  Buckenham,  1891,  1  Q.  B.  278:  Re  Wolmershausen 
(1890),  62  L.  T.  541. 


SURETYSHIP . 


467 


;wiU  also  free  any  property,  -which  he  has  mortgaged  or' 
pledged  as  isecurity  for  the  deht  (d) . 

(1)  It  is  a  'general  principle  that  where  a  creditor  varies  (i)  if  creditor 
the  contract  between  himiself  and  the  principal  debtor  varies  contract 
.without   the   assent   of  the   surety,   the   surety  will  be  ^ItLnf  *°' 
released.     Thus,  where  a  person  gave  a  promissory  note  surety's 

as  a  surety,  upon  an  agreement  that  the  amount  should  be  pri""ty- 
advanced  to  the  principal  debtor  by  draft  at  three  months' 
date,  and  the  creditor,  mthout  the  concurrence  of  the 
surety,  paid  the  amount  lat  once,  it  was  held  that  the 
aglreement  had'  been  varied,  and  the  surety  Vas  therefore 
discharged  (e) .  But  if  the  variation  is  obviously  unsub- 
stantial, or  is  for  the  benefit  of  the  surety,  he  is  not 
dischar'ged  (/) . 

(2)  Again,  if  the  creditor,  without  the  consent  of  the  ^2)  If  creditor 
surety  enters  into  a  binding  agreement  Vith   the  prin-  enters  into 
cipal  debtor  to  allow  him  further  time  for  payment,  he  amne-ement 
thereby  discharges  the  surety  {g) .     The  reason  given  for  with  principal 
the  rule  is  that  the  creditor  by  giving  time  to  the  principal  debtor  to  give 
debtor  puts  it  out  of  the  power  of  the  surety  for  the  ^^thou^t  ^™^ 
moment  to  call  upon  the  debtor  to  pay  off  the  debt  or  to  surety's 
pay  it  off  himself  and  recover  the  amount  from'  the  debtor,  consent: 
and  the  surety's  position  is  therefore  altered  to  his  detri- 
ment without  his  assent  {h).    Mere  inactivity  on  the  part 

of  the  creditor  is  not  sufficient  to  discharge  the  surety, 
nor  is  a  merely  voluntary  promise  to  give  further  time; 
there  imiist  be  a  binding  contract  to  do  so,  and  the  con- 
tract muist  be  made  "with  the  debtor,  and  not  with  a  third 
person,  e.g.,  a  co-surety  {i),  and  must  be  mlade  without  the 
surety's  consent.     Even  under  these  conditions  the  surety  unless  the 
wUl  not  be  discharged  if  the  creditor,  on  giving  further  creditor 
time  to  the  debtor,  reserves  his  right  to  proceed  against  rights  against 
the  surety;    for    then    the  surety's  right   of   indemnity  the  surety. 

(<f)  Bolton  V.  Salmon,  1891,  2  Ch.  48. 

(e)  Bmiser  v.  Cox  (1843),  6  Beav.  110,  118. 

(/)  Holme  V.  Brv^mUU  (1878),  3  Q.  B.  D.  495,  at  p.  505;  Bolton 
V.  Salm-on,  1891,  2  Oh.  48,  at  p.  54. 

(<7)  Rees  V.  Berrington  (1795),  2  Ves.  540. 

{hS  Samuell  v.  Eowarih  (1817),  3  Mer.  272;  Polah  v.  Everett 
(1876),  1  Q.  B.  D.  673,  677;  Petty  v.  Cooke  (1871),  L.  B.  6  Q.  B. 
at  p.  795;  Bouse  v.  Bradford  Banking  Co.,  1894,  2  Ch.  at  p.  75. 

(»)  Clarke  v.  Birley  (1889),  41  Ch.  I).  422. 
30(2) 
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When  surety 
is  not  dis- 
charged by 
the  giving 
of  time. 


is  not  interfered!  with,  and  "  the  principal  debtor  cannot 
say  it  is  inconsistent  with  'giving'  him  time  that  the 
creditor  should  be  at  liberty  to  proceed  against  the  sureties, 
and  that  they  should  turn  round  upon  the  principal  debtor, 
notwithstanding  the  time  so  given;  for  he  was  a  party 
to  the  agreement  by  w'hich  that  right  was  reserved  to  the 
creditor,  p,nd  the  question  Iwhether  or  not  the  surety  is 
informed  of  the  arrangement  is  wholly  immaterial "  (k). 

The  giving  of  time  by  the  creditor  to  the  principal 
debtor  naturally  does  not  dischargle  the  surety  if  it  is  ex- 
pressly or  impliedly,  sanctioned  by  the  original  agreement. 
Nor  is  the  surety  discharged  if  time  is  not  given  to  the 
debtor  until  after  judgmtent  has  been  obtained  by  the 
creditor  against  the  surety  (I),  or  against  surety  and  prin- 
cipal debtor  together  (mi),  for  the  surety's  original  Lia- 
bility as  surety,  is  merged!  in  the  judgment  debt,  and  he 
is  now  liable  a-s  judgtatent  debtor  and  not  as  surety.  Also, 
where  the  surety  is  liable  for  several  distinct  debts,  the 
giving  of  time  in  respect  of  one  of  them  does  not  free 
him  from  liability  ,with  re^rd  to  the  rest;  so  that,  where 
a  debt  was  payable  by,  three  equal  monthly  instalments, 
for  each  of  which  the  surety  bound'  himself,  and  the 
creditor,  without  the  surety's  assent,  gave  the  debtor  time 
for  the  first  instalment,  the  surety  Was  held  to  have  been 
discharged  as  to  that  instalment  only,  the  contract  being 
separable  (n).  It  seems  that  lan  agreement  by  a  surety. 
to  give  time  to  the  principal  debtor  w'ill  not  discharge  a 
co-surety  (o) . 


(3)  If  the 
creditor 
releases  the 
principal 
debtor , 


(3)  The  surety  will  also  be  dischar'ged  by  the  creditor 
absolutely  releasing  the  principal  dJebtor  from  his  lia- 
bility, even  if  the  creditor  at  the  same  time  reserves  his 
I'ights  against  the  surety,  for  the  release  puts  an  end  to 
the  debt,  and  no  one  ean  be  surety  for  a  debt  which  does 
not  exist  {p) .     Moreover,  if  the  surety  were  not  released 


(A)  TJ'ebb  V.  Hewitt  (1857),  3  K.  &  J.  438,  at  p.  442;  BouHbee 
V.  (itubbs  (1810),  18  Ves.  20,  at  p.  26. 

(Z)  JenMns  v.  Robertson  (1854),  2  Drew.  351. 

(m)  lie  A  Debtor,  1913,  3  K.  B.  11. 

(«)  Croydon  Commeroial  Gas  Co.  v.  Dickinson  (1876),  2 
C.  P.  D.  46. 

(o)   Greenwood  v.  Francis,  1899,  1  Q.  B.  312. 

Qp)  Commeroial  Bank  of  Tamnarda  v.  Jonps,  1893,  A.  C.  313. 
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in  such  a  case,  the  release  of  the  principal  debtor  would 
not    be    effectual,  for  the  surety  on    being  sued    by  the 
creditor  might  obtain  reimbursement  from  the  principal 
debtor.     If,  however,  the  suretyship  agreement  provides  unless  the 
for  a  continuance  of  the  surety's  liability  after  the  debt  instrument 
has  been  released,  he  will  still  be  liable  {q),  as  he  will  be  °the"  wise'"'^ 
also  if  the  creditor  has  merely  covenanted  not  to  sue  the  provides,  or 
principal  debtor  and  has  resei'ved  his  rights  against  the  ^'^^  release  is 
surety;  and  what  purports  to  be  a  release  may  be  construed  oovenant^nolt 
as  a  covenant  not  to  sue  {r),  unless  on  the  face  of  the  to  sue,  re- 
inetrument    it    is    obviously    intended "  as    an    absolute  serving  rights 
release  (s).  ^^^^^ 

^  '  surety. 

The  acceptance  by  the  creditor  of  a  composition  made  Effect  on 
by  the  principal  debtor  with  his  creditors  voluntarily  out-  surety  of 
side  the  bankruptcy  laws,  has  also  the  effect  of  discharg-  ^rbtor'oom- 
ing  the  surety,  unless  the  composition  deed  reserves  the  pounding 
creditor's  remedies  against  the  surety  {f) .    But  if  the  com-  T^ith  his 
position  is  effected  imder  the  bankruptcy  laws,  the  surety  "blSni™  °I 
is  not  in  any  case  discharged,  for  the  release  of  the  prin-  discharge  in 
cipal  debtor  is  brought  about  by  operation  of  law  and  bankruptcy, 
not  by  the  act  of  the  creditor,  and  the  debtor  is  protected 
by  the  statute  from  any  liability  to  the  surety  (m).    And 
for  the  same  reasons  if  the  debtor  is  made  bankrupt  and 
obtains  his  discharge,  the  surety  is  not  released  {x) .    But 
a  person  who  has  guaranteed  the  payment  of  rent  during 
the   term   of   a   lease   is  discharged  as   to   future   rent 
by  the  lessee's  trustee  in  bankruptcy  disclaiming  the  lease, 
for  the  disclaimer  puts  an  end  to  the  term,  and  there  is 
therefore  no  more  rent  due  from  the  lessee  after  dis- 
claimer (y) .     So,  too,  a  surety  for  the  payment  of  rent 
by  a  company  is  discharged  from  future  liability  by  the 
dissolution  of  the  company,  since  that  operates  to  deter- 
mine the  lease  {£) .     The  discharge  of  the  surety  in  the 

(y)  Cowper  V.  Smith  (1838),  i  M.  &  W.  519;  Perry  v.  National 
Provincial  Banlc  of  England,  1910,  1  Ch.  464. 

(r)  Green  v.  Wynn  (1869),  L.  B.  4  Ch.  App.  204. 

(s)  Mercantile  Bank  of  Sydney  v.  Taylor,  1893,  A.  C.  317. 

{t)  Ex  parte  Smith  (1789),  3  Bro.  Ch.  1;  Sateson  v.  Goslinr/ 
(1871),  L.  R.  7  C.  P.  9;  Cragoe  v.  Jones  (1873),  L.  R.  8  Exch.  81. 

(«)  Me  Jacobs  (1875),  L.  R.  10  Ch.  App.  211. 

(x)  It  is  now  expressly  so  enacted  by  the  Bankruptcy  Act,  1914 
(4&5  0eo.  V.o.  59),  s.  28(4). 

(j^)  Staeey  v.  Hill,  1901,  1  Q.  B.  660. 

(z)  Hastings  Corporation  v.  Letton,  1908,  1  K.  B.  378. 


470 


THE  PRINCIPLES  OF  EQUITY. 


two  last-mentioned'  cases  could  be  prevented  by  careful 
wording  of  the  contract  of  suretyship,  for  the  contract  may- 
continue  the  surety's  liability,  even  after  the  principal, 
debtor  has  ceased  to  be  liable.  For  instance,  where  A. 
guaranteed  the  regular  payment  of  interest  on  debentures, 
issued  by  a  company  until  the  principal  sum  secured  by 
the  debentures  should  be  repaid  by  the  company,  it  was. 
held  that  A .  was  liable  to  pay  the  interest  even  after  the 
company's  dissolution,  for  the  principal  eum  had  not  been 
repaid  (a) ;  but,  where  the  contract  was  to  pay  the  interest 
so  long  as  the  principal  remained  due,  the  company's  dis- 
solution discharged  the  surety  from  liability  for  future 
interest,  because  the  principal  was  no  longer  due(&). 


(4)  If  the 
creditor 
releases  one 
co-surety ; 


h'} 


(4)  Again,  if  the  creditor  absolutely  releases  one  of  tTO 
sureties  who  are  liable  jointly  or  jointly  and  severally, 
the  other  surety  is  diechargied,  even  though  the  release 
was  given  under  a  mistake  of  law,  for  the  release  of  one 
joint  debtor  discharges  all  (c) .  This  is  a  legal  rule  which 
has  no  application  where  the  sureties  are  severally,  and  not 
jointly,  liable;  but  even  in  that  case,  an  absolute  release 
of  one  surety  will,  on  equitable  principles,  discharge  the 
other  to  the  extent  of  the  contribution  which  he  could 
have  claimed  if  there  had  been  no  release,  and  of  which 
he  is  deprived  by  the  release  (d) .  A  mere  covenant  not 
to  sue  one  of  the  sureties  does  not,  however,  discharge 
the  other  either  at  law  or  in  equity;  and  an  instrument, 
purporting  to  release  one  surety,  and  at  the  same  time 
to  reserve  the  creditor's  remedies  against  the  other,  may 
be  construed  as  a  covenant  not  to  sue(e).  But  where 
there  is  an  absolute  written  release  of  one  surety,  parol 
evidence  will  not  be  admitted  to  show  that  it  was  in- 
tended to  reserve  the  remedies  against  another  surety  (/) . 


or  if  an 
intended  co- 
surety never 
executes  the 
guarantee. 


Where  one  surety  executes  the  guarantee  on  the  under- 
standing that  another  shall  do  so  too,  the  failure  of  the 
latter    to   sign    the    document   absolutely    discharges   the 


(a)  Be  Fitzffeoi-ffe,  1905,  1  K.  B.  462. 

(6)  Me  Moss,  1905,  2  K.  B.  307. 

(e)  Nicholsmi  v.  Revill  (1836),  4  A.  &  E.  675. 

(rf)   Ward  V.  Nafioiial  Bank  of  New  Zeolriiirl  (1883),  8  App.  Ca.  755. 

(p)  Price  V.  Bnrl-ci-  (1855),  4  BU.  &  Bl.  760,  at  p.  777. 

(/)  Mercantile!  Bank  of  Si/dnei/  v.  Taylor,  1893,  A.  C.  317. 
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former,  for  the  contract  he  agreed  to  enter  into  has  never 
been  completed  (g) . 

(5)  A  surety  is  entitled  on  payment  of  the  debt  to  all  (5)  if  creditor 
the  securities  which  the  principal  debtor  has  given  to  the  loses  securi- 
creditor  (h).    If,  therefore,  the  creditor  loses  the  securities,  t|fe^'to'^°eT' 
or  suffers  them  to  get  back  into  the  possession  of    the  back  into 
debtor,    or    does    not    make    them    effectual    by    giving  debtor's 
notice  (i),  or  by  registration  (fc),  where  notice  or  registra-    ^ 
tion  is  necessary,  the  surety  will  be  discharged,  but  only 
to  the  extent  of  the  securities  so  lost  (l). 

A  surety  is  not  discharged  b^  reason  of  the  creditor's  Surety  not 
remedy  against    the  principal    debtor  becoming  statute-  ^scharged 
barred,  provided  that  the  remedy  against  the  surety  him-  agidnXpnn- 
self    is  not  also  statute-barred,  and    provided    that    the  cipal  debtor 
statute  has  b|arred  only  the  remedy  and  not  the  right  (nv) .  ^^°°^^ 


barred. 


(^)  Evam  V.  Bremridge  (1856),  8  De  G.  M.  &  G.  100. 

(A)   See  ante,  p.  462. 

(«■)  Strange  v.  Fooks  (1863),  4  Giffi.  408  (an  assignment  of  a  chose 
in  action). 

(A)   Wvlff  V.  Jay  (1872),  L.  R.  7  Q.  B.  756  (a  biU  of  sale). 

Q.)  Taylor  v.  Bank  of  New  South  Wales  (1886),  11  App.  Oa.  596., 
at  pp.  602,  603. 
•  (m)  Carter  v.  White  (1883),  25  Oh.  D.  666,  at  p.  673. 
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PARTNERSHIP. 


Jorisdiction 
in  equity. 


Bbfore  the  Judicature  Acts,  the  juriBdiction  of  the  Court 
of  Chancery  in  partnership  matters,  though  nominally 
concurrent,  was  practically  exclusive.  At  comimon  law 
an  action  of  account  couLcl!  he  brought  by  one  partner 
against  another,  hut  that  laction  had.'  for  a  long  timfe  been 
practically  obsolete  (a),  ajidl,  though  one  partner  could  sue 
another  at  law  for  diamaiges  for  breach  of  the  partnership 
agreement,  that  remedy  was  in  many  cases  inadequate  to 
do  complete  justice  betwieen  the  pao-ties.  By  its  powers 
of  ordering  specific  performiance  of  an  agreement  to 
execute  ^.rticles  of  partnership,  or  specific  performianoe  of 
particular  clauses  in  the  articles  of  aa  existing  partner- 
ship, of  granting  an  injunction  to  prevent  breach  of  the 
partnership  agreement  or  of  the  dtities  of  a  partner,  of 
ordering  a  di^olution  of  the  partnership  and  the  taking 
of  the  necessary  accounts  between  the  partners,  of  appoint- 
ing a  receiver  pending  the  dissolution,  and  of  ordering 
full  discovery  between  the  parties,  the  Court  of  Chancery 
had  practically  aoquiried  an  exclusive  jurisdiction  in 
partnership  matters.  Accordingly,  the  Judicature  Act, 
1873  (&),  specifically  assigned  to  the  Chancery  Division 
the  dissolution  of  partnerships  and  the  taking  of  partner- 
ship accounts. 


Partnership 
Act,  1890. 


The  whole  law  of  partnership,  has  now  been  codified 
by  the  Partnership  Act,  1890  (o),  but  by,  s.  46  of  the 
'Act,  the  rules  of  equity  and'  of  comtaiton  law  applicable 
to  partnership  are  to  continue  in  force,  except  so  far  as 
they  are  inconsistent  with  the  express  provisions  of  the 
Act. 


(a)  See  post,  p.  492. 

(6)  36  &  37  Vict.  o.  66,  s.  34. 

(o)  53  &  54  Vict.  c.  39. 
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The  Court  will  occasionally  order  the  specific  perform-  Specific 
ance  of  an  agreement  to  enter  into  a  partnership,  but  wiU  performance 
usually  only  do  so  where  the  agreement  is  for  a  fixed  and  °*  efter^to* 
definite  period  of  time  and  there  have  been  acts  of  part  partnership, 
performance  by  the  plaintiff  {d) . 

When  a  partnership  has  been  constituted,  the  Court  Enforcement 
will  in  many  cases  enforce  by  injunction  the  due  observ-  l^y  injunotiou 
anas  of  the  terms  of  the  partnership  and  of  the  duties  °f  p^tnerl!" 
which  under  the  general  law  the  partners  owe  to  each 
other.  For  instance,  an  injunction  may  be  granted  to 
prevent  one  partner  from  excluding  another  from  the  exer- 
cise of  the  right,  to  which,  in  the  absence  of  agreement, 
he  is  entitled  (e),  of  taking  part  in  the  management  of 
the  partnership  business  (/) .  On  the  other  hand,  a 
partner  who  has  become  of  unsound  mind  may,  pending 
an  action  for  dissolution,  be  restrained  from  interfering 
in  the  business  (gr).  Again,  a.u  injunction  may  be  granted 
to  enforce  a  partner's  right  of  inspecting,  personally  or  by 
proper  agent,  the  partnership  books  (h) .  So,  too,  the 
improper  exercise  of  a  power  of  expulsion  may  be  re- 
strained («).  Again,  an  injunction  may  be  granted  to 
prevent  a  partner  from  engaging  in  another  business  con- 
trary to  a  clause  in  the  partnership  articles,  or,  even 
though  there  be  no  such  clause,  if  the  business  is  a  rival 
business  (fc) . 

Partnership  articles  frequently  contain  a  clause  refer-  -yv^iieie 
ring  matters  in  dispute  between  the  partners  to  arbitra-  partnership 
tion.    Where  that  is  so,  and  the  defendant  objects  to  the  articles  con- 
Court's  entertaining  the  action,  the  Court  will  generally  j^t^torffer" 
refuse  to  interfere,  remitting  the  parties  to  the  arbitra-  to  arbitration, 
tion  as  their  self -chosen  forum,  provided  that  the  question  ^*ay  of  pro- 
in  difference  is  within  the  agreement  for  reference  and  oommOTily  ^ 
that  substantially  the  whole  dispute  may  be  settled  in  directed. 

(d)  Rercy  v.  Birch  (1804),  9  Vea.  357;  England  v.  Curling  (1844), 
8  Beav.  129;  Scott  v.  Rayment  (1868),  L.  E.  7  Eq.  112. 

(e)  Partnership  Act,  1890,  s.  24  (5). 
(/)  Ball  V.  Hall  (1850),  12  Beav.  414. 
(?)  J.  V.  S.,  1894,  3  Ch.  74. 

{h)  Bevan  v.  Webh,  1901,  2  Ch.  59;  Partnership  Act,  1890, 
B.  24  (9). 

(i)  See  Blisset  v.  Daniel  (1853),  10  Ha.  493;  Carmiehael  v.  Evans, 
1904,  1  Ch.  490;  Green  v.  Howell,  1910,  1  Oh.  495. 

{k)  England  v.  Curling  (1844),  8  Beav.  129. 
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the  arbitration  (7).  And  the  Court  justifies  its  action  in 
enforcing  these  references  under  the  express  words  of  s.  4 
of  the  Arbitration  Act,  1889  (m),  which  provides  that 
if  any  party  to  a  submission  commtences  any  legal  pro- 
ceedingis  in  any  Court  agiainst  any  other  party  to  the 
submission  in  respect  of  any  matter  agreed  to  be  referred, 
any  party  to  the  proceedings  may  at  any  time  after 
appearance,  and  before  delivering  any  pleadingB  or  taking 
any  other  steps  {n)  in  the  proceedings,  apply  to  the  Court 
to  stay  the  proceedings,  and  the  Court,  if  satisfied  that 
there  is  no  sufficient  reason  (o)  why  the  matter  should 
not  be  referred  in  accordance  with  the  submission,  and 
that  the  applicant  was  at  the  commencement  of  the  pro- 
ceedings, and  still  remains,  ready  and  willing  to  do  all 
things  necessary  to  the  proper  conduct  of  the  arbitration, 
may  (in  its  judicial  discretion  (j>))  make  an  order  stay- 
ing the  proceedings,  first,  however,  if  the  business  requires 
it,  appointing  a  receiver  and  manager  (g).  Where  the 
submission  refers  all  matters  in  difference  between  the 
partners  to  arbitration,  the  arbitrator  has  power  to  order 
a  dissolution  of  the  partnership  (r),  and  the  same  power 
as  the  Court  has  of  ordering  a  return  of  the  whole  or 
part,  of  a  premium  paid  by  one  partner  to  the  other  (s). 

Constitution  ^  partnership  is  constituted  by  agreement,  express  or 

gjiip  implied,  and  is  defined  by  s.  1  of  the  Partnership  Act, 

1890,  as  "  the  relation  which  subsists  between  persons 
carrying  on  a  business  {t)  in  common  with  a  view  of 
profit."  But  a  company  which  is  registered  under  the 
Companies  Acts,  or  is  incorporated  under  any  other  Act 
of  Parliament  or  letters  patent  or  Royal  Charter,  or  which 
is  engaged  in  working  mines  in  the  Stannaries,  is  not  a 

(J,)  Ives  V.   Willans,  1894,  2  Ch.  478. 

(m)  52  &  53  Vict.  c.  49,  replacing  s.  11  of  the  Common  Layr 
Procedure  Act,  1854. 

(»)  See  Ford's  Hotel  v.  Bartlett,  1896,  A.  C  1;  Hichardson  v. 
Le  Uaitre,  1903,  2  Ch.  222;   Ochs  v.   Ochs,  1909,  2  Ch.  121. 

(o)  See  Barnes  v.  Youngs,  1898,  1  Ch.  414;  Bonninv.  Keame,  1910, 
1  Ch.  732;  Freeman  v.  Chester  Rural  District  Council.  1911,  1 
K.  B.  783. 

ip)  Re  Carlisle  (1890),  44  Oh.  D.  200. 

Iq)   Piiii  V.  Roncoroni,  1892,  1  Ch.  633. 

(r)   Vawdrey  v.  Simpson,  1896,  1  Ch.''166. 

(s)  Belfield  v.  Bourne,  1894,  1  Ch.  521.     See  post,  p.  484. 

(/)  Business  includes  every  trade,  occupation,  or  profession:  Part- 
jiersliip  Act,  1890,  a.  45. 
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partnership  (u).  It  is  often  a  difficult  matter  to  deter- 
mine whether  persons  are  carrying  on  a  business  in 
common  or  not  so  as  to  constitute  a  partnership.  Sect.  2 
of  the  Act  enacts  that  mere  co-ownership  does  not  of  itself 
create  a  partnership,  whether  the  profits  of  the  common 
property  are  shared  between  the  co-owners  or  not,  nor 
does  the  mere  sharing  of  gross  returns;  but  the  receipt 
by  a  person  of  a  share  of  the  profits  of  a  business  is  prima 
facie  e^ddence  that  he  is  a  partner  in  the  business,  though 
it  does  not  of  itself  make  him  a  partner.  This  enactment 
is  founded  on  the  decision  of  the  House  of  Lords  in  Cox 
V.  Hickman  (x),  which  did  away  with  the  old  idea  that 
any  one  who  shared  in.  the  net  profits  of  a  business  must 
necessarily  be  a  partner.  There  are  many  cases  in  which 
a  person  may  sliare  in  the  profits  and  not  be  a  partner. 
For  instance,  a  creditor  may  be  paid  his  debt  by  instal- 
ments out  of  the  profits,  a  servant  may  be  remunerated 
by  a  share  of  the  profits  instead  of  by  a  fixed  salary, 
a  widow  or  child  of  a  deceased  partner,  or  the  vendor  of 
the  goodwill  of  a  business,  may  receive  by  way  of  annuity 
a  portion  of  the  profits  (y) .  In  every  case  all  the  circum- 
stances must  be  considered  to  find  out  the  real  agreement 
between  the  parties  (z) . 

The  relations  of  partners  to  one  another  are  governed  Mutual  rights 
by  the  partnership  agreement,  or,  in  default  of  agree-  '^"'^  duties  of 
ment,  by  the  rules  laid  down  in  the  Partnership  Act,  ^epend^on 
1890.    It  must  be  remembered,  however,  that  their  mutual  agreement 
rights  and  duties,  whether  ascertained  by  agreement  or  and  may  be 
defined   by  the  Court,  may  be  varied  by  the  consent  of  agreement, 
all   the    partners,  and   that  such  consent  may  be  either 
express  or  inferred  from  a  course  of  dealing  (a) . 

The  partnership  property  includes  not  only  all  property  what  pro- 
originally  brought  into  the  partnership  stock,  but  also  all  perty  is 
property  acquired,  by  purchase  or  otherwise,  on  account  Partnership 
of  the  firm  or  for  the  purposes  and  in  the  course  of  the 
partnership   business  (6);    and  unless  the  contrary  inten- 

(m)  Partnership  Act,  1890,  s.  1. 
(a:)   (1860),  8  H.  L.  C.  268. 
Cy)  Partnership  Act,  1890,  s.  2  (3). 
(z)  Davis  ».  Davis,  1894,  1  Ch.  393. 
(a)  Partnership  Act,  1890,  s.  19. 
(6)  Ibid.  s.  20. 
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tion  appears,  property  bought  with  money  belonging  to 
the  firm  is  deemed  to  have  been  bought  on  account  of  the 
How  it  must    firm  (c)'.     All   partnership   property  must   be   held  and 
and^how  it"*''  applied   by  the  partners  exclusively  for  the  purposes  of 
devolves.         the  partnership,  in  aocordiance  with  the  partnership  agree- 
ment.   The  legal  estate  or  interest  in  any  partnership  land 
■will,  however,  devolve  according  to  its  nature  and  tenure, 
but  in  trust,  so  far  as  necessary,  for  the  persons  beneficiallyi 
interested  (i?) ;   so  that,  if  two  partners  are  joint  tenants 
of  the  land,  and  one  dies,  the  legial  estate  will  vest  in  the 
survivor  in  trust  for  the  partnership;  and  if  the  land  is 
vested  in  one  partner  alone  the  l©gial  estate  will  on  his 
death  pass  to  his  representatives  on  trust  for  the  partner- 
ship. 

Whether  land  Where  oo-owners  of  an  estate  or  interest  in  any  land', 

purchased  by  jjq(-  teing  itself  partnership  property,  are  partners  as  to 

other  land  profits  miade  by  the  use  of  that  land,  and  purchase  other 

out  of  the  land  out  of  the  profits  to  be  used  in  like  manner,  the  land 

profits  of  the  g^  purchased  belongs  to  them,  in  the  absence  of  agreement 

which  they  to  the  Contrary,  not  as  partners,  but  as  co-owners  for  the 

are  partners  same  respective  estates  and  interests  as  are  held  by  them' 

is  partnership  ^^  ^.j^g  original  land  at  the  date  of  the  purchase  (e) . 

property.  °  r  \   / 

Partnership  Partnership  land,  unless  the  contrary  intention  appears, 

land  is  treated  ig  treated  as  between  the  partners  (including  the  repre- 
iQto°pOT-^  ^  sentatives  of  a  deceased  partner),  and  also  as  between  the 
sonalty.  heirs  of  a  deceased  partner  and  his  executors  or  adminis- 

trators, as  personal  and  not  real  estate  (/) .  The  reason  of 
this  is  that  on  a  dissolution  of  the  partnership  it  is 
necessary  to  sell  the  land,  in  order  to  pay,  the  firm's  debts 
and  divide  the  surplus  between  the  partners.  The  share 
of  a  partner  in  the  partnership  property  is  only  his  pro- 
portion of  the  partnership  assets  after  all  the  debts  have 
been  paid.  A  devise,  therefore,  of  all  a  testator's  share 
in  the  business  premises  of  the  firm  is  ineffectual  if  the 
firm  is  insolvent  at  his  death  {gf) ;  but,  if  the  other  pro- 
perty of  the  firm'  is  sufficient  to  pay  the  debt,  the  devise 

(c)  Partnership  Act,  1890,  s.  21. 

(d)  Ibid.  a.  20. 

(e)  Ibid.  a.  20.     See   Waterer  v.   Waterer   (1873),  L.  R.   15  Eq. 
402;  Davis  v.  Davis,  1894,  1  Ch.  393. 

(/)  Partnership  Act,  1890,  s.  22.     See  ante,  p.  165. 
{g)  Farquhar  v.  Hadden  (1871),  L.  R.  7  Ch.  App.  1. 
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is  effective  as  between  th.e  beneficiaries  claiming  under  the 
will,  and  the  devisee  -will  take  the  testator's  share  of  the 
land  free  from  liability  to  contribute  to  the  debts  {h) . 

Partnership  property  at  one  time  "was  liable  to  be  taken  Partnership 
in  execution  to  satisfy  the  separate  debt  of  an  individual  property 
partner,  but  a  writ  of  execution  against  such  property  oaunotbe^ 
can  now  only  issue  on  a  judgement  against  the  firm.     In  execution  for 
lieu   of   execution,    the   Court   may,   on   application   by  an  individual 
sumlnons  of  any  judgment  creditor  of  a  partner,  make  an  ?*r5"t'''! 
order   charging   the   partner's   share   with   the   separate  charging 
judgment  debt  and  interest  thereon,  and  may  also  appoint  order  can 
a  receiver  towards  realisation  of  the  charge,  and  direct  all  ^  ™ade. 
accounts  and  inquiries  which  tnight  have  been  directed  if 
the  charge  had  been  made  in  favour  of  the  judgment 
creditor  by  the  partner  («) ;  but  the  Court  wiU  only  direct 
an  account   in   special   circumstances,   since   an   express 
charge  usually  confers  no  right  to  an  account  (fc) .    When 
a  charging  order  is  made  the  other  parthers  niay  at  any 
time  redeem  the  interest  charged  or  may  purchase  it  if 
a  sale  is  directed  (I) .     They  have  also  the  right,  at  their 
option,  of  dissolving  the  partnership  (mi). 

The  interest  of  partners  in  the  partnership  property  Interest  of 
and  their  rights  and  duties  in  relation  to  the  partnership  partners  in 
are,  by  s.  24  of  the  Partnership  Act,  1890,  to  be  deter-  ^r^erty  and 
mined  by  the  following  rules,  in  the  absence  of  agreement,  their  rights 
express  or  implied: —  and  duties 

/i  \     A  ni     1  -IT  1  n      •       1       1°  relation 

(1  j  All  the  partners  are  entitled  to  share  equally  m  the  to  the 
capital  and  profits  of  the  business,  and  must  contribute  partnership, 
equally  towards  the  losses,  whether  of  capital  or  otherwise, 
sustained  by  the  firm. 

(2)  The  firm  must  indemnify  every  partner  in  respect 
of  payments  made  and  personal  liabilities  incurred  by  him 
(a)  in  the  ordinary  and  proper  conduct  of  the  business  of 
the  firm,  or  (b)  in  or  about  anything  necessarily  done  for 
the  preservation  of  the  business  or  property  of  the  firm. 

(A)  Brettell  v.  Molland,  1907,  2  Ch.  88. 
(i)  Partnership  Act,  1890,  s.  23. 

IK)  Brown,  Janaon  §  Co.  v.  Hutchinson,  1895,  2  Q.  B.  126. 
.4nd  see  infra,  p.  479. 

(I)  Partnership  Act,  1890,  s.  23. 
(m)  Ibvf:  a.  33. 
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(3)  A  partner  is  entitled  to  5  per  cent,  interest  on 
actual  payments  or  advances  made  for  partnership  pur- 
poses beyond  his  agreed  capital. 

(4)  A  partner  is  not  entitled  before  the  ascertainment 
of  profits  to  interest  on  his  capital. 

(5)  Every  partner  may  take  part  in  the  management 
of  the  partnership  business. 

(6)  No  partner  is  entitled  to  remuneration  for  acting 
in  the  partnership  business. 

(7)  No  person  may  be  introduced  as  a  partner  without 
the  consent  of  all  existing!  partners.  But  the  articles 
frequently  contain  a  power  for  a  partner  to  nominate  a 
successor,  and,  if  this  power  is  properly  exercised,  the 
nominee  will  be  treated  in  equity  as  a  partner  in  spite  of 
the  refusal  of  the  other  partners  to  recognise  him  as 
such  {n) . 

(8)  Any  difference  arising  as  to  ordinary  matters  may 
be  decided  by  a  majority,  but  no  change  may  be  made  in 
the  nature  of  the  partnership  business  without  the  consent 
of  all  existing  partners. 

•  (9)  The  partnership  books  are  to  be  kept  at  the  firm's 
principal  place  of  business,  and  every  partner  may  have 
access  to  and  inspect  and  copy  them;  and  he  may  employ 
an  unobjectionable  agent  for  this  purpose  (o).  But  a 
partner  Ivho  has  sold  the  goodwill  lof  the  partnership  busi- 
ness to  his  co-partner,  and  is  about  to  leave  the  firm  and 
set  up  a  rival  business,  wdll  be  restrained  from  copying 
the  names  and  addresses  of  the  firm's  customers  with  a 
view  to  soliciting  their  custom  in  the  new  business  (p) . 

No  power  No  majority  of  the  partners  can  expel  any  partner 

rartaer  ^        Unless  a  power  to  do  so  has  been  conferred  by  express 
agreement  between  the  partners  {q) . 

Duty  of  good       Partners  are  bound  to  render  true  accounts  and  full 

faith  between  information  of  all  things  affecting  the  partnership  to  any 

^^^    '         partner  or  his  legal  representatives  {r),  and  eVery  partner 

must  account  to  the  firm'  for  any  benefit  derived  by  him' 

(«)  Byrne  v.  Seid,  1902,  2  Ch.  735. 

(o)  Bevan  v.  Wehh,  1901,  2  Ch.  59.  Op.  Norey  v.  Keep,  1909, 
1  Ch.  561.  I 

{p)  Trego  v.  Hunt,  1896,  A.  O.  7. 
{q)  Partnership  Act,  1890,  s.  25. 
Ir)  Ibid.  s.  28. 
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without  the  consent  of  the  other  partners  from  any  trans- 
actions concerning  the  partnership,  or  from  any  use  by 
him  of  the  partnership  name  or  business  connection, — a 
rule  which  applies  also  to  transactions  undertaken  after 
the  partnership  has  been  dissolved  by  the  death  of 
a  partner,  and  before  its  affairs  have  been  completely 
■wound  up,  either  by  any  surviving  partner  or  by  the 
representatives  of  the  deceased  partner  (s) .  If  a  partner, 
without  the  consent  of  the  other  partners,  carries  on  any 
business  of  the  same  nature  as  and  competing  with  that 
of  the  firta,  he  must  account  for  and  pay  over  to  the  firm 
all  profits  made  by  him  in  that  business  (t).  But  if  the 
business  is  not  a  competing  one,  and  the  partner  in  pur- 
chasing it  did  not  act  on  information  acquired  by  him  by 
reason  of  his  position  as  a  partner,  he  is  not  liable  to 
account  to  the  firm,  even  though  by  carrying  on  the 
business  he  has  committed  a  breach  of  the  partnership 
articles  (m)  . 

With  regard'  to  the  rights  of  an  assignee  of  a  partner's  Position  of  an 
share  in  the  partnership,  it  is  provided  by  s.  31  of  the  assignee  of 
Partnership  Act,  1890,  that  the  assignment,  whether  gharo."™" 
absolute  or  by  way  of  mortgage  or  redeemable  charge, 
does  not  entitle  the  assignee,  during  the  continuance  of 
the  partnership,  to  interfere  in  the  management  or 
administration  of  the  partnership  business  or  affairs,  or  to 
require  any  accounts  of  the  partnership  transactions,  or 
to  inspect  the  partnership  books,  but  entitles  him  only  to 
receive  the  assignor's  share  of  profits,  and  the  assignee 
must  accept  the  account  of  profits  agreed  to  by  the 
partners.  In  case  of  a  dissolution,  however,  the  assignee 
is  entitled  to  an  account  as  from  the  date  of  the  dissolution 
for  the  purpose  of  ascertaining  the  share  to  which  he  is 
entitled.  It  has  been  held  that  an  agreement  made 
honestly  between  the  partners  for  payment  of  a  salary  to 
one  of  them  is  binding  on  the  assignee  as  being  a  matter 
of  "management  or  administration"  (x),  but  that,  as  he 
is  entitled  to  the  assignor's  actual  share,  he  is  not  bound 


(s)  Jbid.  a.  29.  And  Bee  Clements  v.  Sail  (18S8),  2  De  a.  &  G. 
173. 

(0  Ibid.  B.  30. 

(«)  Trimble  v.  Goldberg,  1906,  A.  0.  494;  Dean  v.  McDowell 
(1878),  8  Oh.  D.  345;  Aas  v.  Benhant,  1891,  2  CSh.  244. 

(»)  Re  Garwood's  TrusU,  1903,  1  Oh.  236. 
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by  an  agreement  mad'e  between  the  partners  after  the 
assignment  purportimg  to  alter  the  amount  or  value  of 
the  share  as  fixed!  by  the  articles  {y).  The  assignee  must 
indemnify  the  assignor  against  the  liabilities  of  the 
partnership  {z). 


DiBSolution  of 
partnership : 
(1)  By  ex- 
piration of 
term  or 
termination 
of  adventure, 
or  by  notice 
if  no  fixed 
term. 


A  partnership  may  be  dissolved  in  various  ways.  Sub- 
ject to  any  agireement  between  the  partners,  it  is  dissolved 
by  the  expiration  of  the  fixed'  term  or  by  the  termination 
of  the  adventure  or  undertaking  for  which  it  was  entered 
into  (a) .  It  frequently  happens,  however,  that  a  partner- 
ship entered  into  for  a  fixed  term  is  continued  after  the 
expiration  of  the  term,  and  in  that  case,  if  there  is  no 
express  neW  agreement,  thje  rights  and  duties  of  the 
partners  remain  the  same  as  they  were  at  the  expiration 
of  the  term,  so  far  as  is  consistent  with  the  incidents  of 
a  partnership  at  will  (fe).  If  the  partnership  was  entered 
into  for, an  undefined  term,  any  partner  may,  subject  to 
any  agreement  between  the  partners,  dissolve  the  partner- 
ship by  notice  at  any,  moment  he  pleases,  the  dissolution 
taking  effect  from  the  date  mentioned  in  the  notice,  or, 
if  no  date  is  mentioned,  from  the  date  of  the  comlnunica- 
tion  of  the  notice  (c),  and  from  that  date  the  partnership 
only  exists  for  the  purpose  of  winding-up  its  affairs  (d). 
The  notice  need  not  be  under  seal,  although  the  partner- 
ship was  originally  constituted  by  deed,  but  a  written 
notice  is  necessary  in  that  case  (e) .  Once  given  the 
notice  cannot  be  withdirawn  except  with  the  consent  of 
all  the  partners  (/) . 


(2)  By  bank-  Subject  to  any  agreement  between  the  partners,  a 
ruptoy,  death,  partnership  is  dissolved  as  regards  all  the  partners  by  the 
partner's*  ""^  death  or  bankruptcy  of  any  partner;  and  it  may,  at  the 
share.  Option  of  the  other  partners,  be  dissolved  if  any  partner 

suffers  his  share  of  the  partnership  property  to  be  charged 
under  s.  23   of    the  Partnership  Act    for  his  separate 


Cy)  Watts  V.  Drisooll,  1901,  1  Ch.  294. 

(a)  Bodson  v.  Domnetf,  1901,  2  Ch.  620. 

(a)  Partnorship  Act,  1890,  s.  32. 

(6)  Ibid.  B.  27.     See  Daw  v.  Herring,  1892,  1  Oh.  284. 

(o)  Ibid.  ss.  26,  32. 

(d')  Cramshay  v.  Maule  (1818),  1  Swanst.  508. 

(«)  Partnership  Act,  1890,  s.  26. 

(/)  Jones  V.  Lloyd  (1874),  L.  E.  18  Eq.  271. 
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debt  {g) .  But  a  voluntary  assignment  by  a  partner  of 
his  share  in  the  partnership  does  not  appear  to  give  the 
other  partners  the  right  to  dissolve  the  partnership  {h), 
though  it  would  probably  be  a  good  ground  for  applying 
to  the  Court  for  a  dissolution. 

A  partnership  is  in  every  case  dissolved  by  the  happen-  (3)  By  part- 
ing of  any  event  which  makes  it  unlawful  for  the  business  lership 
of  the  firm  to  be  carried  on  or  for  the  members  of  the  iUe^S^"^ 
firm  to  carry  it  on  in  partnership  (i) .     For  instance,  if 
an  Englishman  living  in  England  is  in  partnership  with 
a  German  living  in  Germany,  and  war  breaks  out  between 
England  and  Germany,  the  partnership  is  at  an  end  (/). 

A  partnership  may  also,  by,  s.  35  of  the  Partnership  (4)  By  the 
Act,  1890,  be  dissolved  by  the  Court  on  the  application  Coirt. 
of  a  partner  in  any  of  the  following  oases:  — 

(a)  When  a  partner  is  found, a  lunatic  by  inquisition, 
or  is  shown  to  the  satisfaction  of  the  Court  to  be  of 
permanently  unsound  mind  (fc),  in  either  of  which  cases 
the  ^.pplication  may  be  made  as  well  on  behalf  of  that 
partner  as  by  any  other  partner: 

(b)  When  a  partner,  other  than  the  partner  suing, 
becomes  in  any  other  way  permanently  incapable  of  per- 
forming his  part  of  the  partnership: 

(c)  When  a  partner,  other  than  the  partner  suing,  has 
been  guilty  of  such  conduct  as,  in  the  opinion  of  the 
Court,  regard  being  had  to  the  nature  of  the  business, 
is  calculated  to  prejudicially  affect  the  carrying  on  of 
the  business: 

(d)  When  a  partner,  other  than  the  partner  suing,  wil- 
fully or  persistently  commits  a  breach  of  the  partner- 
ship agreement,  or  otherwise  so  conducts  himself  in 
matters  relating  to  the  partnership  business  that  it  is  not 

(?)  Partnership  Act,  1890,  s.  33. 

Ih)  Re  Garwood's  Trusts,  1903,  1  Ch.  236,  at  p.  239. 

(i)  Partnership  Act,  1890,  b.  34. 

(?)  Stevenson  %  Sons,  Ltd.  v.  Aktiengesellschaf t  fur  Cartonnagen- 
Industrie,  1918,  A.  C.  239.  But  tlie  enemy  partner's  interest  is  not 
forfeited;  he  is  entitled  to  be  paid  at  the  end  of  the  war  his  share  of 
capital  and  profits  under  s.  42,  infra,  p.  485. 

(k)  See,  e.g..  Waters  v.  Taylor  (1813),  2  V.  &  B.  299;  Rowlands 
V.  Evans  (1862),  30  Beav.  56.  The  judge  in  lunacy,  as  well  as  the 
Chancery  Diviaion,  has  power  to  dissolve  the  partnership  under  s.  119 
of  the  Lunacy  Act,  1890  (53  Vict.  c.  5). 

s.  31 
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Prom  what 
date  dissolu- 
tion by  the 
Court  takes 
effect. 

Bescission  of 
partnership 
on  the  ground 
of  fraud  or 
misrepresen- 
tation. 


reasonably  practicable  for  the  other  partner  or  partners  to 
carry  on  the  business  in  partnership  with  him: 

(e)  When  the  busine^  of  the  partnership  can  only  be 
carried  on  at  a  loss: 

(f)  Whenever,  in  any  case,  circumstances  have  arisen 
which,  in  the  opinion  of  the  Court,  render  it  just  and 
equitable  that  the  partnership  be  dissolved.  For  in- 
stance, the  Court  might  dissolve  the  partnership  in  the 
event  of  such  incompatibility  of  temper  and  disagreements 
between  the  partners  as  to  destroy  all  mutual  confi- 
dence (w) . 

In  the  case  of  a  dissolution  by  the  Court,  the  dissolu- 
tion takes  effect  fronl  the  date  of  the  judgment,  unless 
it  is  ordered  by  reason  of  a  distinct  breach  by  one  partner 
of  the  partnership  articles,  in  which  case  it  may  be  made 
to  take  effect  as  from  the  date  of  the  breach  (n) .  Where 
the  Court  rescinds  the  partnership  contract,  as  it  may 
do  on  the  g'round  of  the  fraud  or  misrepresentation  of 
one  of  the  parties,  the  dissolution  will  take  effect  as  from 
the  commencement  of  the  partnership  (o).  In  such  a  case 
the  party  entitled  to  rescind  is,  without  prejudice  to  any 
other  right,  entitled  (a)  to  a  lien  on  the  surplus  partner- 
ship assets,  after  satisfying  liabilities,  for  any  money  paid 
by  him  for  the  purchase  of  a  share  in  the  partnership  and 
for  any  capital  contributed  by  him,  and  (b)  to  stand  in 
the  place  of  the  creditors  of  the  firm  for  any  payments 
made  by  him  in  respect  of  the  partnership  liabilities, 
and  (c)  to  be  indemnified  -by  the  person  guilty  of  the 
fraud  or  making  the  representation  against  all  the  debts 
and  liabilities  of  the  firm  (p). 


Power  of 
partners  after 
dissolution  to 
wind  up  the 

business. 


After  the  dissolution  of  a  partnership  the  authority  of 
each  partner  to  bind  the  firm,  and  the  other  rights  and 
obligations  of  the  partners,  continue,  notwithstanding  the 
dissolution,  so  far  as  may  be  necessary  to  wind  up  the 
affairs  of  the  partnership,  and  to  complete  transactions 
begun,  but  unfinished  at  the  time  of  the  dissolution,  but 
not   otherwise  {q) .     For  instance,   any  partner  can,  for 


(m)   Watney  v.  WelU  (1861),  30  Beav.  56. 
(«)  Lyon  V.  Tweddell  (1881),  17  Ch.  D;  529. 
(o)  MawUm  v.    Wickham  (1858),  1  Gi£E.   355. 
(p)  Partnership  Act,  1890j  a.  41. 
(?)  Ibid.  s.  38. 
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the  purpose  of  winding-up  the  partnership  affairs,  mort^ 
gage  or  pledge  the  firm's  personalty,  or  create  an  equit- 
able mortgage  of  the  firm's  realty,  whether  the  mortgage 
is  effected  to  secure  a  present  advance  or  a  past  debt  (r) . 
The  firm,  however,  is  in  no  case  bound  by  the  acts  of  a 
partner  'who  has  become  bankrupt,  but  this  limitation  does 
not  affect  the  liability  of  any  person  who  has,  after 
the  bankruptcy,  represented  himself  or  knowingly  suffered 
himself  to  be  represented  as  a  partner  of  the  bankrupt  (s) . 

On  dissolution  every  person  is  entitled,  as  against  the  Rights  of 
■other  partners,  and  all  persons  claiming  through  them  partners  as 
in  respect  of  their  interests  as  partners,  to  have  the  pro-  of  assets  on^a 
perty  of  the  partnership  applied  in  payment  of  the  debts  dissolution. 
and  liabilities  of  the  firm,  and  to  haVe  the  surplus  assets 
after  such  payment  applied  in  payment  of  what  may  be 
due  to  the  partners  respectively,  after  deducting  what  may 
be  due  from  them  as  partners  to  the  firm;  and  for  that 
purpose,  any  partner  or  his  representatives  may,  on  the 
termination  of  the  partnership,  apply  to  the  Court  to  wind 
up  the  business  and'  affairs  of  the  firm(i).     The  usual 
course  is  to  sell  aE  the  partnership  property,  and  the  fact 
that  the  partnership  articles  provide  for  a  division  of  the 
assets  among  the  partners  does  not  prevent  the  Court  from 
ordering  a  sale  of  the  business  as  a  going  concern,  and 
appointing  a  receiver  and  manager  to  preserve  it  pending 
the  sale  (m)  . 

The  goodwill  of  the  business  is  part  of  the  partnership  Good-will  is 
assets,  and,  therefore,  on  a  dissolution  it  must  be  sold,  part  of 
in  the  absence  of  any  provisions  to  the  contrary  in  the  ^^Je^^'''''"^ 
partnership  articles  (x) .    It  was  thought  at  one  time  that 
on  the  death  of  a  partner  the  good'will  survived  to  the 
other  partners,  so  that  the  representatives  of  the  deceased 
partner  were  not  entitled  to  be  paid  anything  by  the  sur- 
viving partners  in  respect  of  his  share  of  the  goodwill, 
unless  the  articles  provided  for  such  payment.     But  it  is 


(r)  Butchart  v.  Dresser  (ISaS),  4  De  G.  M.  &  G.  5i2;  Se  Clotigh, 
Bradjord  Commercial  Banking  Co.  v.  Cure  (1885),  31  Ch.  D.  324; 
He  Bourne,  Bourne  v.  Bourne,  1906,  2  Ch.  427. 

(«)  Partnersliip  Act,  1890,  s.  38. 

(0  Ibid.  8.  39. 

(«)  Taylor  v.  Neate  (1888),  39  Ch.  D.  538. 

(x)  Levy  v.  Walker  (1879),  10  Ch.  D.  436;  mil  v.  Fearis,  1905, 
1  C*.  46«. 

31(2) 
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now  settled'  that  the  goodwill  does  not  survive,  butthat 
the  representatives  of  the  deceased  partner  are  entitled, 
in  the  absence  of  agreement,  to  have  the  goodwill  sold 
as  part  of  the  partnership  assets  (y) .  The  representatives, 
however,  may  be  deprived  of  all  rights  in  the  goodwill 
by  the  terTns  of  the  partnership  articles.  Where,  for 
instance,  the  articles  provided  that  the  share  of  a  deceased 
partner  ehould  be  taken  at  the  amount  standing  to  his 
credit  at  the  last  balance  sheet,  it  Vas  held  that  no  allow- 
ance 'Was  to  be  mad'e  for  goodwill  (z) .  If  the  articles 
provide  that,  on  the  death  of  a  partner,  the  surviving 
partner  shall  take  over  the  assets  at  a  valuation,  the  good^ 
will  must  be  appraised  on  the  footing  that,  if  it  were 
sold,  the  surviving  partner  vVould  be  at  liberty  to  carry 
on  a  rival  business,  but  would  not  have  the  right  to  solicit 
the  old  customers  of  the  firm'  or  to  carry  on  the  business 
under  the  old  name  (a) .  And,  if  the  articles  provide  that 
on  the  dissolution  of  the  partnership  the  goodwill  shall 
belong  to  one  of  the  partners  exclusively,  he  can  restrain 
the  others  from  soliciting  the  old  customers  or  using  the 
old  name,  but  cannot,  in  the  absence  of  a  provision  on  the 
point,  restrain  them  from  starting  a  rival  business,  the 
articles  being  in  effect  a  sale  of  the  good'wiU  to  the  one 
partner  by  the  others  (fe). 


Effect  of 
dissolution 
without  any 
sale  or 
assignment 
of  ffoodwiU. 


If  on  a  dissolution  no  sale  or  assignment  is  made  of 
the  goodwill,  and  no  agreement  is  entered  into  with  regard 
to  the  use  of  the  firm  name,  each  of  the  partners  is  entitled' 
to  carry  on  business  under  that  name,  provided  that  he 
does  not  by  so  doing  expose  his  former  partners  to  any 
risk  of  liability.  Whether  there  will  be  any  such  risk  is  a 
matter  to  be  detertnined  by  consideration  of  all  the  cir- 
cumstances of  the  c£ise  (c) . 


Repayment 
of  premium. 


Where  one  partner  has  paid  a  premium  to  another  on 
entering  into  the  partnership,  the  Court  has  power  on 
dissolution,  in  certain  circumstances,  to  order  the  repay- 


(S?)  Re  David  and  Matthews,  1899,  1  Ch.  378,  at  p.  382. 

(z)  Hunter  v.  Bowling,  1895,  2  Ch.  223. 

(a)  Re  David  and  Matthews,  1899,  1  Ch.  379. 

(6)  Trego  v.  Sunt,  1896,  A.  C.  7;  Jennings  v.  Jennings,  1898, 
1  Ch.  378. 

(o)  Burchell  v.  Wilde,  1900,  1  Ch.  551.  And  see  Townsend  i. 
Jarman,  1900,  2  Ch.  698. 
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ment  of  the  premium  or  of  euch  part  thereof  as  it  thinks 
just,  having  regard'  to  the  terms  of  the  partnership 
contract  and  to  the  length  of  time  during  which  the 
partnership  has  continued.  But  this  power  only  exists  if 
the  partnership  was  entered'  into  for  a  fixed  term,  and  has 
heen  dissolved  hefore  the  expiration  of  the  term  otherwise 
than  by  the  death  of  a  partner,  and  it  cannot  be  exercised 
if  the  dissolution  was  wholly  or  chiefly  due  to  the  mis- 
conduct of  the  partner  who  paid  the  premium,  or  if  the 
dissolution  was  effected  by  agreement  containing  no  pro- 
vision for  a  return  of  any  part  of  the  premium  (d) .  If  a 
return  of  premium  is  desired,  it  should  be  asked  for  at 
the  trial  of  the  dissolution  action;  if  the  ordinary  judg- 
ment is  taken,  the  Ctourt  wiU  only  in  very  special  cir- 
cumstances subsequently  order  a  return  (e) . 

Where  any  member  of  a  firm  has  died  or  otherwise  Outgoing 
ceased  to  be  a  partner,  and  the  surviving  or  continuing  partner's 
partners  carry  on    the   business  with   the   firm's  capital  orprofits  *" 
without  any  final  settlement  of   accounts,  the  outgoing  made  after 
partner  or  his  estate  is  entitled,  at  the  option  of  himself  dissolution, 
or  his  representatives,  to  such  share  of  the  profits  made  "nterest  on 
since  the  dissolution  as  the  Court  may  find  to  be  attribu-  Ma  capital, 
table  to  the  use  of  his  share  of  the  partnership  assets,  or 
to  5  per  oent.  interest  on  his  share.     But  this  right  does 
not  exist  if  the  partnership  contract  gives  the  surviving 
or  continuing  partners  an  option  to  purchase  the  interest 
of  the  deceased  or  outgoing  partner,  and  they  duly  exercise 
the  option,  complying  with  the  terms  of  the  option  in  all 
material  respects  (/) .     In  ascertaining  the  share  of  profits 
to  which  the  dteoeased  or  outgoing  partner  or  his  estate  is 
entitled,  the  Court  will  make  allowance  for  the  skill  and 
trouble  of  the  surviving  or  continuing  partners  (g),  but  if 
no  profits  have  been  made  the  latter  will  have  no  claim  to 
any  remuneration  (h),  though  they  .will  be  allowed  their 
just  expenditure  (i). 


(d)  Partneirekip  Act,  1890,   o.   40.     And  see   Wilson  v.  Johnstone 
(1873),  L.  R.  16  Bq.  606. 

(e)  Edmonds  v.  Robinson  (1885),  29  Ch.  D.  170. 

(/)  Partnership  Act,  1890,  s.  42.     And  see  Vyse  v.  Foster  (1874), 
L.  E.  7  H.  L.  318. 

(^)  Brown  v.  l)e  Tastet  (1821),  Jao.  284. 

(A)  Aldridge  v.  Aldridge,  1894,  2  Ch.  97. 

(0  Burden  v.  Barkus  (1862),  4  De  G.  F.  &  J.  42. 
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Deceased  or 
outgoing 
partner's 
share  is  a 
debt. 


Final  dis- 
tribution of 
assets  on  a 
dissolution. 


Subject  to  any  agreemeat  between  the  partners^  the 
amount  d^ue  from  sur'vivingi  or  continuing  partners  to  an 
outgoing  partner  or  the  representatives  of  a  deceased 
partner  in  respect  of  the  outgoing  or  deceased  partner's 
share  is  a  debt  accruing  at  the  date  of  the  dissolution  or 
death  (it) .  There  is  no  fiduciary  relation  between  the 
surviving  or  continuing  partners  and  the  outgoing  part- 
ner or  the  representatives  of  the  deceased  partner,  so  that 
the  rights  of  the  latter,  being  mere  legal  rights,  nmy  be 
barred  by  the  Statute  of  Limitations  (Z) . 

In  settling  accounts  between  the  parfcneES  after  a  dis- 
solution of  partnership,  the  provisions  in  that  behalf  con- 
tained in  the  partnership  articles  must  first  be  observed. 
Subject  to  any  such  provisions,  the  provisions  applicable 
are  those  contained'  in  s.  44  of  the  Partnership  Act,  1890. 
By  that  section,  losses,  including  losses  and  deficiencies 
of  capital,  are  to  be  paid  first  out  of  profits,  next  out  of 
capital,  and  lastly,  if  necessary,  by  the  partners 
individually  in  the  proportion  in  which  they  were  entitled 
to  share  profits  (m) .  The  assets  of  the  firm,  including  the 
sums,  if  any,  contributed  by  the  partners  to  make  up 
losses  or  deficiencies  of  capital,  are  to  be  applied  in  the 
following  manner  and  order: — 

1.  In  paying  the  debts  and  liabilities  of  the  firm  to 
persons  who  are  not  partners  therein: 

2.  In  paying  to  each  partner  rateahly  what  is  due  from 
the  firm  to  him  for  adVancas as  distinguished  from' capital: 

3 .  In  paying  to  each  partner  rateably  what  is  due  from' 
the  firm  to  him  in  respect  of  capital : 

4.  The  ultimate  residue,  if  any,  is  to  be  divided  among 
the  partners  in  the  proportion  in  which  profits  are 
divisible. 


In  what  order 
costs  of  a 
dissolutipn 
action  are 
paid. 


If  the  dissolution  is  proceeding  under  an  order  of  the 
Court,  before  the  costs  of  the  action  are  paid  out  of  the 
assets  not  only  must  all  advances  made  by  the  partners 
be  provided  for,  but,  if  one  partner  has  dwiwn  out  a 
gtreater  proportion  of  his  capital  than  the  other,  the  latter 
must  receive  a  similar  proportion  of  his  capital;  if  after 


(ft)  Partnership  Act,  1890,  s.  43. 

(0  Knox  V.  Gye  (1871),  L.  R.  5  H.  L.  656.     And  see  Noy.»s  v- 
Crawley  (1878),  10  Oh.  D.  31. 

(m)  See  hereon  Garner  v.  Murray,  1904,  1  Ch.  57. 
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that  the  assets  are  insufficient  to  pay  the  costs,  they  must 
be  home  by  the  partners  in  proportion  to  their  shares  in 
the  profits  (n) . 

The  liability  of  the  estate  of  a  deceased  partner  for  the  Creditors 
firm's  debts  and  obligations  must  now  be  considered.     In  ^^y-  °"  <^®- 
the  first  place  it  should  be  noticed  that  his  estate  is  not  3^°/  To 
liable  for  partnership  debts  contracted  after  his  death  (o),  ugainst'aur- 
and  that  the  continued  use  of  the  old  firm-name  or  of  the  "^^""^^  ""^ 
deceased  partner's  name  as  part  thereof  will  not  of  itself  STo/the 
make  his  executors  or  administrators  or  his  estate  liable  deceased; 
for  any  partnership  debts  contracted  after  his  death  (p). 
His  estate  is,  however,  liable  for  the  firm's  debts    and 
obligations  incurred  while  he  was  a  partner,  for,  though 
the  liability  of  partners  for  the  debts  and  obligations  of 
the  firm  is  strictly  joint  only  (q),  yet  after  the  death  of  a 
partner  it  has  long  been  treated  in  equity  as  so  far  several 
as  to  enable  the  firm's  creditors  to  obtain  payment  out  of 
the  estate  of  the  deceased  partner.     The  equitable  rule  is 
now  recognised  by  the  Partnership  Act,  1890,  s.  9,  which 
provides  that  after  a  partner's  death  his  estate  is  to  be 
severally  liable  in  a  due  course  of  administration  for  such 
debts  and  obligations  so  far  as  they  remain  unsatisfied, 
but  subject  to  the  prior  payment  of  his  separate  debts. 
The  firm's  creditors,  therefore,  have  a  right  to  sue  the 
surviving  partners  at  law,  and'  also  a  right  to  resort  in 
equity  to  the  estate  of  the  deceased  (r) . 

From  the  rule  that  the  separate  creditors  must  be  paid  but  separate 
out  of  a  deceased  partner's  estate  before  the  partnership  creditors  will 
creditors  receive  anything,  it  follows  that  if  a  partnership  "^^d  out'^of 
creditor  institutes  proceedings  for  administration  of  the  separate  ° 
separate  estate,  and'  it  is  proved  at  the  hearing  that  the  estate  before 
estate  will  leaVe  no  surplus  after  payment  of  the  separate  u^ed^orf^'^ 
creditors,  his  action  ydll   be    dismissed  (s) ;    and   that  a 
creditor  of  the  partnership,  who  is  indebted  to  the  deceased 
partner  individually,  cannot,  in  the  administration  of  the 

(«)  Soss  V.  TVhite,  1894,  3  Ch.  326. 

(o)  Partnership  Act,  1890,  s.  36  (3).  See  Bagel  v.  Miller,  1903, 
2  K.  B.  212;  C<Mrt  v.  Berlin,  1897,  2  Q.  B.  396. 

(j7)  Partnership  Act,  1890,  s.  14  (2). 

(g)  Kendall  v.  Hamilton  (1879),  4  App.  Cas.  504;  Partnership  Act, 
1890,  s.  9. 

(r)  Matheson  v.  Ludtoig,  1896,  2  Ch.  836. 

(s)  Se  Barnard,  Edwards  v.  Barnard  (1886),  32  Ch.  D.  447. 
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Partnership 
creditors  are 
paid  out  of 
partnership 
funds  before 
separate 
creditors. 
Executors 
of  deceased 
partner  can- 
not prove  in 
oompetition 
with  joint 
creditors. 

Limited 
partnerships. 


deceased  partner's  estate,  set  off  the  one  debt  against  the 
other  (t).  The  rule,  however,  is  subject  apparently  to  two 
exceptions.  If  the  partnership  debt  was  incurred  by 
means  of  a  fraud  committed  by  the  partners  or  any  one 
of  them,  the  creditor  may,  at  his  option,  treat  the  debt 
either  as  joint  or  as  separate  (m).  And  if  there  is  no 
joint  estate  at  all,  and  no  solvent  partner  who  can  be  sued, 
the  creditor  may  apparently  prove  against  the  separate 
estate  of  the  deceased  partner  and  claim  payment  pari 
passu  with  the  separate  creditors  (x) . 

On  the  other  hand,  the  creditors  of  the  firm  have  a  rigiht 
to  be  paid  their  debts  put  of  the  partnership  assets  before 
the  separate  creditors  of  the  deceased  partner  receive 
anything.    This  rule  appears  to  have  no  exception. 

If  money  is  due  from  the  firm'  to  the  deceased  partner, 
his  personal  representatives  cannot,  as  a  rule,  claim  pay- 
ment of  it  out  of  the  firm's  assets  until  all  the  joint  debts 
have  been  paid  in  full,  for  no  man  may  prove  in  oompeti- 
tion :with  his  own  creditors  (y) . 

An  entirely  new  feature  was  introduced  into  partnership 
law  by  the  Limited  Partnerships  Act,  1907  (z).  Before 
that  Act  English  law  knew  nothing  of  an  unincorporated 
partnership  in  which  the  liability  of  any  of  the  members 
of  the  firm  to  creditors  was  limited.  Each  partner  was 
liable  for  the  whole  of  the  debts  of  the  firm,  and  the  only 
way  of  avoiding  this  liability  was  to  obtain  incorporation 
under  the  Companies  Acts  or  otherwise.  It  was  indeed, 
and  still  is,  possible  to  lend  money  to  a  person  engaged, 
or  about  to  engage,  in  business  under  a  written  contract 
entitling  the  lendier  to  receive  a  rate  of  interest  varying 
with  the  profits  or  a  share  of  the  profits  of  the  business, 
without  incurring  the  unlimited!  liability  of  a  partner, 
repayment  of  the  loan  being,  howeVer,  deferred  until  after 
payment  in  full  of  aU  the  other  debts  of  the  borrower  in 
the  event  of  his  becoming  bankrupt,  or  arranging  with  his 
creditors  to  pay  themi  less  than  twenty,  shillings  in  the 


(0  Stephenson  v.  Chiswell  (1797),  3  Vea.  566. 

(«)  Re  Collie,  Ex  parte  Adamson  (1878),  8  Oh.  D.  807. 

(x)  Re  Budgett,  Cooper  v.  Adams,  1894,  2  Oh.  557. 

(y)  Nanson  v.   Gordon   (1876),  1  App.  Caa.   195. 

(2)  7  Edw.  VII.  0.  24. 
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pound,  or  dying  insolvent  (a) ;  but  the  lender  in  such  a 
case  is  in  no  sense  a  partner.  Now,  however,  by  the 
Limited  Partnerships  Act,  1907,  any  number  of  persons, 
not  exceeding  ten  for  hank®,  or  twenty  for  any  other 
business  (&),  may  enter  into  a  limited  partnership,  consist- 
ing of  one  or  more  persons  called  general  partners,  who 
will  be  fully  liable  for  aU  debts  and  obligations  of  the  firm, 
and'  of  one  or  more  persions  called  limited  partners,  who 
will  be  liable  only  to  the  extent  of  the  capital  contributed) 
by  them  (e) . 

A  limited  partnership  differs  from  a  limited  company  Difierenoes 
in  that  one  at  least  of  its  members  'must  be  fully  liable  for  between  a 
the  firm's  obligations,  whereas  in  a  limited  company  aU.  ^tnersHp 
the  members  enjoy  a  limited  liability,  being  only  respon-  and  a  limited 
sible  for  the  amount  due  on  their  shares  or  for  the  amount  company,  and 
of  their  guarantee.     It  differs  from  an  ordinary  partner-  fomer'and^ 

ship  in  the  following  respects: —  an  ordinary 

(1)  A  limited  partnership  must  be  registered  with  the  Partnership. 
Registrar  of  Joint  Stock  Companies  (d) . 

(2)  A  limited'  partner  may  not  take  part  in  the  manage- 
ment of  the  partnership  business^  and  has  no  power  to 
hind  the  firm.  He  may,  however,  by  him'self  or  his  agent 
inspect  the  books  of  the  firm,  and  examine  into  the  state 
iand  prospects  of  the  partnership  business,  and  advise  with 
the  partners  thereon.  If  he  does  take  part  in  the  manage- 
ment, he  is  liable  for  all  debts  and  obligations  of  the  firm 
incurred  while  he  so  takes  part  in  the  management  as 
though  he  were  a  general  partner  (e). 

(3)  A  limited  partnership  is  not  dissolved  by  the  death 
or  bankruptcy  of  a  limited  partner,  and  the  lunacy  of  a 
linuted  partner  is  no  ground  for  dissolution  of  the  part- 
nership by  the  Court  unless  the  lunatic's  share  cannot  be 
otherwise  ascertained  and  realised  (/) . 

(4)  In  the  event  of  the  dissolution  of  a  limited  partner- 
ship its  affairs  are  wound   up   by  the  general   partners. 


(o)  Pajtnership  Act,  1890,  as.  2  (3)  (d),  3. 

(6)  There  is  a  similar  limitation  in  the  numbers  of  an  ordinary 
partnership:  Companies  (Consolidation)  Act,  1908,  s.  1. 
(e)  Limited  Partnerships  Act,  1907,  s.  i. 

(d)  Ibid.  ss.  5,  16.     As  to  registration  under  the  Registration  of 
Business  Najnes  Act,  1916,  see  infra,  p.  490. 

(e)  Ibid.  8.  6  (1). 
if)  Ibid.  8.  6  (2). 
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jinless  the  Court  otherwise  orders  {g) .  An  application  to 
the  Court  to  wind  it  up.  had  originally  to  be  made  by 
petition  under  the  Companies  Acts,  but  the  enactments 
relating  to  bankruptcy  now  apply  to  it  much  in  the  same 
way  as  if  it  were  an  ordinary  partnership,  and  it  is  no 
longer  wound  up  as  if  it  were  a  company  {h) . 

(5)  In  an  ordinary  partnership  any  difference  arising 
as  to  ordinary  matters  connected  with  the  partnership 
business  is  decided  by  a  majority  of  all  the  partners,  but 
in  a  limited  partnership  only  the  votes  of  ithe  general 
partners  count  (?) .  This  is  subject  to  any  agreement 
between  the  partners. 

(6)  In  an  ordinary  partnership  no  person  may  be  intro- 
duced as  a  partner  without  the  consent  of  all  existing 
partners,  unless  the  partnership  agreement  allows  such 
introduction,  as  it  often  does  in  permitting  a  partner  to 
nominate  a  successor  (fc) ;  but  in  a  limited  partnership,  in 
the  absence  of  a  contrary  agreement,  a  person  may  be 
introduced  as  a  p0,rtner  Svithout  the  consent  of  the  existing 
limited  partners,  and  a  limited  partner  may,  with  the 
consent  of  the  general  partners,  and  without  obtaining  the 
consent  of  another  limited  partner,  assign  his  share  in  the 
partnership,  and  confer  on  the  assignee  aJl  his  rights  {I) . 

(7)  In  an  ordinary  partnership  if  a  partner  suffers  his 
share  of  the  partnership  p^roperty  to  be  charged  under 
s.  23  of  the  Partnership  Act,  1890,  for  his  separate  debt, 
the  other  partners  may,  at  their  option,  dissolve  partner- 
ship (w) ;  but,  in  the  absence  of  agreement,  this  is  not  so  if 
the  charging  order  is  made  against  a  limited  partner  (w) . 

(8)  A  limited  partner  is,  in  the  absence  of  agreement, 
not  entitled  to  .dissolve  the  partnership  by  notice  {n),  a 
thing  which  a  general  partner  can  do  if  the  partnership^  is 
entered  into  for  an  undefined  time  (o). 


Registration         Jn  connection  with  the  law  of  partnership,  attention 
^sfaess*         may  be  called  to  the  Registration  of  Business  Names  Act, 

Names  Act. — 

{g)  Limited  Partnerships  Act,  1907,  s.  6  (3). 
(A)  Bankruptcy  Act,  1914  (4  &  5  Geo.  V.  c.  59),  s.  127. 
(»)  Partnership  Act,  1890,  s.   24   (8);   Limited  Partnerships  Act, 
1907,  s.  6  (5). 

(A)  Partnership  Act,  1890,  s.  24;  Byrne  v.  Reid,  1902,  2  Ch.  735. 

(I)  Limited  Partnerships  Act,  1907,  s.  6  (5). 

(»i)  Partnership  Act,  1890,  s.  33. 

(»)  Limited  Partnerships  Act,  1907,  o.  6  (5). 

(o)  Partnership  Act,  1890,  s.  32. 
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1916  (p),  though  it  is  not  coniiiied  to  businesses  carried  on 
in  partnership.  The  Act  requires  a  firniTV'hich  has  a  place 
of  business  in  the  United'  Kingdom  to  be  registered  at  an 
office  established  under  the  Act  if  (1)  it  carries  on  business 
under  a  business  name  which  does  not  consist  of  the  true 
surnames  of  all  the  partners  who  are  individuals  and  the 
corporate  names  of  all  partners  who  are  corporations  with- 
out any  addition  other  than  the  true  Christian  names  of 
individual  partners  or  initials  of  such  Christian  names; 
or  (2)  a  member  of  the  firm'  has  at  any  time  changed  his 
name,  except  where  a  natural-horn  British  subject  changed 
his  name  before  the  age  of  18,  or  a  Wom'an  chajiged  hers 
by  marriage,  or  a  peer  by  succession  to  a  title ;  or  (3)  the 
firm  carries  on  business  whoUy  or  mainly  as  nominee  or 
trustee  of  or  for  others,  or  acts  as  general  agent  for  a 
foreign  firm  (q) .  Moreover,  changes  in  the  registered 
particulars  must  also  be  registered  (r) .  The  registration 
must  be  effected  within  fourteen  days  after  the  business 
is  commenced  or  the  change  occurs,  as  the  case  may  be  (s) . 
A  penalty  is  imposed  for  default  (t),  and,  which  is  per- 
haps more  serious,  contracts  entered  into  by  the  firm 
during  the  time  of  default  cannot  be  enforced  by  the  firm 
unless  the  Court  g'rants  relief  from  the  disability,  as  it 
may  do  on  tiie  giround  that  the  default  was  accidental  or 
due  to  inadvertence  or  some  other  sufficient  cause,  or  that 
otherwise  it  is  just  and  equitable  to  grant  relief  (m).  As 
fourteen  days  are  allowed  for  registration,  a  contract  en- 
tered into  during  that  time  is  enforceable,  although  the 
firm  never  registers  (x) .  And  the  Act  does  not  prevent 
the  other  party  to  the  contract  from  enforcing  it,  or  the 
firm  itself,  if  sued',  from  setting  up  any  rights  under  the 
contract  by  way  of  counterclaim,  set-off,  or  otherwise  («/) . 
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{p)  6  &  7  Geo.  V.  0.  58. 

(?)  Ibid.  88.  1,  2,  22. 

(r)  Ibid.  s.  7. 

(s)  Ibid.  ss.  5,  6. 

(0  Ibid.  9.  7. 

(«)  Ibid.  ij.  8.     See  Daniel  v.  Rogers,  1918,  2  K.  B.  228. 

(x)  Re  A  Debtor  (No.  5  of  1919),  1919,  W.  N.  293. 

<y)  Sect.  8. 
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ACCOUNT. 


In  what  cases 
an  action  of 
account  could 
be  brought  at 
common  law. 


At  common  law  an  action  of  account  lay  in  two  classes 
of  cases.  It  could  be  brought  against  persons  who,  though 
not  technically  trustees,  stood  in  a  sort  of  fiduciary 
position,  such  as  baiUSs,  receivers,  and  guardians  in 
socage  (a) ;  and  by  the  law  merchant,  one  naming  him'- 
self  a  merchant  might  have  had  an  account  against  another 
naming  him  as  a  merchant  (6).  Statute  law  extended 
the  remedy  so  as  to  enable  one  joint  tenant  or  tenant 
in  comtnon  to  obtain  an  account  against  another  who  had 
received  more  than  his  share  of  the  rents  and  profits  (c), 
and  to  enable  the  action  to  be  brought  by  (d)  or  against  (e) 
the  personal  representatives  of  the  parties. 


Suitors  pre- 
ferred equity 
because  of  its 
powers  of 
discovery  and 
of  administra- 
tion. 


The  modes  of  proceeding  in  the  common  law  action 
were,  however,  very  unsatisfactory,  and  as  soon  as  the 
Court  of  Chancery  bega,n  to  assume  jurisdiction  in  matters 
of  account  the  remedy  at  law  gradually  fell  into  disuse. 
The  superiority  of  the  equitable  remedy  arose  mainly  from 
the  facts  that  the  Court  of  Chancery  could  compel  the 
defendant  to  make  discovery  on  his  oath,  which  the 
Common  Law  Courts  could  not  do,  and  that  its  machinery 
and  administrative  powers  were  better  adapted  for  taking 
accounts  than  those  of  the  Common  Law  Courts. 


In  what  oases  The  jurisdiction  of  the  Court  of  Chancery  to  order  an 
an'aoooun°^^  account  wafi  of  a  twofold  character.  In  the  first  place, 
(a)  In  aid  of  ^^  ^^^  an  exclusive  jurisdiction  to  order  an  account  in 
an  equitable  aid  of  a  purely  equitable  right.  Thus,  a  cestui  que  trust 
right ;  could  obtain  an  account  from  his  trustee  or  a  mortgagor 


(o)  Co.  Litt.  90b. 

(6)  Co.  Litt.  172a;  11  Do.  B.  89. 

(c)  3  &  4  Anne,  c.  16. 

(d)  13  Edw.  III.  o.  23;  25  Bdw.  III.  o.  5;  31  Edw.  III.  c.  11. 

(e)  3  &  4  Anne,  o.  16. 
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from  his  mortgagee  who  had  entered  into  possession,  ajid 

a  remainderman  could  compel  a  tenant  for  life  whose  estate 

was  granted  to  him  without  impeachment  of  waste  to 

account   for  the  proceeds  of    equitahle  waste  comtnitbed 

by  him  (/) .     In  the  second  place,  the  Court  of  Chancery  (b)  in  aid  of  a 

had  a  concurrent  jurisdiction  to  order  an  account  in  certain  i^8'*l  right. 

cases  in  aid  of  a  legal  right.    These  cases  appear  to  have 

been  the  following: — 

(i)  A  principal  could  maintain  a  suit  in  equity  for  (i)  Principal 
an  account  against  his  agent  on  the  ground  of  the  oon-  against  agent, 
fidence  reposed  by  the  principal  in  the  agent  and  the  ^^,^° 
impossibility  of  discovering,  except  by  the  oath  of  the 
agent,  how  he  had'  acted  in  the  execution  of  his 
agency  (g) ;  and  the  agent  w^as  required  to  account  also 
for  the  secret  profits  he  might  have  madte  (h) .  But  the 
agent  could  not,  p^s  a  rule,  obtain  an  account  against  his 
principal,  for  an  agfent  has  usually  all  the  knowledge 
requisite  to  support  his  rights,  and  requires  no  discovery, 
and  reposes  no  special  confidence  in  his  principal  (i) . 
Equity  would  also  decree  an  account  against  the  infringer 
of  a  patent,  copyright,  or  t^ade  mark,  on  the  ground  that 
the  owner  of  the  right  might  treat  the  infringer  as  his 
agent;  but  the  owner  could  not  claim  both  damages  and 
an  account  of  the  profits,  for  by  claiming  an  account  he 
waives  the  wrong  (Jc) .  An  assignee  of  a  patent  also  might 
sue  a  licensee  of  his  assignor  for  an  account  (I) . 

(ii)  Equity  also  assumed  jurisdiction  where  there  were  (ii)  Cases  of 
mutual  accounts  between  the  plaintiff  and  the  defendant,  '""*"a\ 

,  1,1,^,  •       1  1   aueounts. 

*.e.,  where  not  merely  had  one  party  received  money  and 
paid  it  on  account  of  the  other,  but  where  each  of  two 
parties  had  received  and  paid  on  the  other's  account  (m) . 

(iii)  Equity  also  entertained  a  suit  for  an  account  where  (iii)  Cases  of 
there  v\rere  circumstances  of  special  complication,  render-  speo'al 

(/)  Zeeds  (Duke  of)  v.  Amherst  (1846),  2  Phil.  117. 

(ff)  Beaumont  v.  Boultbee  (1800),  6  Ves.  485;  Mackenzie  v.  John- 
ston (1819),  4  Madd.  373. 

(h)  Parker  t.  McKenna  (1874),  L.  E.  10  Ch.  App.  96. 

(i)  Padwiak  v.  Stanley  (1852),  9  Hare,  627. 

(A)  Neilson  v.  Betts  (1871),  L.  B.  5  H.  L.  1.  No  account  can 
now  be  ordered  in  an  action  for  infringement  of  a  patent:  Patents 
and  Besigns  Act,  1919,  a.   10. 

(0  Bergmann  v.  McMillan  (1881),  17  Ch.  D.  423. 

(>»)  Phillips  V.  Phillips  (1852),  9  Hare,  471. 
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(iv)  As  inci- 
dent to  an 
injunction. 


Effect  of 

Judicature 

Acts. 


ing  the  taking  of  the  aocount  difficult  at  laW  (n),  though 
it  was  uncertain  what  measure  of  complication  was  neces^ 
sary  to  igive  equity  jurisdiction  (o),  especially  as  the 
Common  LaV  Courts  had  a  statutory  power  to  refer 
matters  of  aocount  to  arbitration  (p). 

(iv)  Equity  had  also  jurisdiction  to  order  an  account 
in  connection  with  its  power  of  granting  an  injunction  to 
prevent  the  violation  of  a  legal  right, — a  jurisdiction  ex- 
tended to  the  granting  of  damages  by_  Lord  Cairns' 
Act(g').  Thus,  where  the  Court  granted  an  injunction, 
to  prevent  legal  yaste,  it  might  ordter  the  defendant  to 
aocount  for  any  profit  derived  from  acts  of  waste  already 
oomlnitted.  But  this  jurisdiction  only  existed  as  inci- 
dent to  an  injunction.  If  there  was  no  power  to  grant 
an  injunction,  the  Court  of  Chancery  could'  not  order  an 
account  of  profit  made  by  the  oom'misision  of  a  tort  (r) . 

Since  the  Judicature  Acts  an  action  for  an  account 
can  be  brought  in  any  case  in  which  equity  or  common  law 
had  jurisdiction  formerly  to  order  an  account.  For  con- 
venience, it  is  provided  by  the  Judicature  Act,  1873  (s), 
that  actions  for  the  taking  Of  partnership  and'  other 
accounts  shall  be  comlnenc&d'  in  the  Chancery  Division. 
The  commonest  cases  in  which  accounts  are  ordered  are 
in  favour  of  a  cestui  que  trust  against  a  trustee,  of  a 
beneficiary  or  creditor  against  an  executor  or  adminis- 
trator, of  a  mortgagor  against  a  mortgagee,  of  a  prin- 
cipal against  an  agent,  andJ  of  one  partner  against  another. 
No  account  can  be  obtained  by  a  customer  against  his 
banker,  the  relation  between  them  being  in  no  sense 
fiduciary,  but  merely  that  of  debtor  and  creditor  (if). 

Account  at  Where  land  is  held  by  several  co-owners,  and  one  of 

the  Suit  of  one  tl^em  is  receiving  the  profits  in  exclusion  of  the  others,  or 
co-tenant  °  '■ 

(«)  O'Connor  v.  Spaight  (1804),  1  Soh.  &  Lef.  305. 

(o)  Taf  Vale  Bailway  Co.  v;  Nixon  (1847),'!  H.  L.  Oas.  Ill; 
South  Eastern  Railway  Co.  v.  Martin  (1848),  2  Phill.  758;  Phillips 
V.  Phillips  (1852),  9  Hare,  471. 

(p)  Common.  Law  Procedure  Act,  1854  (17  &  18  Vict.  o.  125), 
s.  3.     See  now  Arbitration  Act,  1889  (52  &  53  Vict.  o.  49),  a.  14. 

(?)  The  Chancery  Amendment  Act,  1858  (21  &  22  Vict.  c.  27). 
See  post,  ip.  548. 

(r)  Jesus  College  v.  Bloom  (1745),  3  Atk.  262. 

(s)  36  &  37  Vict.  c.  66,  B.  34.  '    ' 

It)  Foley  V.  Hill  (1848),  2  II.  L.  C.  28.  •   i     ' 
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is  alone  working  the  mines  under  the  land,  the  remedy  of  against 
the  others  is  account,  and  not  trespass,  unless  there  is  an  anot'iei' ;  »»<! 
actual  ouster  by  the  one  tenant  of  the  others  (m).     This  pfrs™n'in 
remedy  of  account  iwas  first  given  to  joint  tenants  stnd  possession  of 
tenants  in  common  by  the  statute  3  &  4 'Anne,  c.  16,  s.  27^  infant's 
under  which  the  one  tenant  may  charge  the  other  as  his  ^^^  ^' 
bailiS  and  compel  him  to  account  for  what  he  has  received 
beyond  his  fair  share  {x) .    A  similar  remedy  of  account 
is  available  against  a  person  who  takes  possession  of  the 
real  estate  of  an  infant,  the  Court  treating  him  as  a  bailiff 
and  not  as  a  trespasser  or  adVerse  possessor  (y) . 

•    It  is  ordinarily  a  good  defence  to  an  action  for  an  Chief  defences 
account  that  the  parties  have  already  in  writing  stated  and  *°  ^  ^"i*  ^°^ 
adjusted  the  items  of  the  account  and  struck  the  balance;  fj'v  g^+^i'^j * ' 
and  this  is  a  fortiori  the  case  if  the  account  has  been  settled  settled  ^ 
by  payment.    But  if  there  has  been  any  mistake,  accident,  account, 
or  fraud  by  which  the  account  stated  is  in  truth' vitiated 
and  the  balance  is  incorrectly  fixed,  equity  wiU.  not  suffer 
the  account  to  be  conclusive  upon  the  parties,  but  will  in 
cases  of  fraud  or  of  serious  errors  direct  the  account  to 
be  opened  and  taken  afresh,  and  will  in  other  cases  give 
the  plaintiff    liberty  to  "surcharge  and    falsify."     The 
effect  of  the  liberty  to  surcharge  and'  falsify  is  to  leave 
the  account  in  full  force  as  a  stated  or  settled  account, 
except  so  far  as  it  can  be  impugned  by  the  plaintiff  on 
whom  is  imposed  the  burden  of  proving  errors  and  mis- 
takes (z) .     The  showing  of  an  omission  for  which  credit 
ought  to  be  given  is  a  surcharge;  the  proving  a  purported 
payment  to  be  wrongly  inserted  is  a  falsification. 

The  power  of  the  Court  under  the  Mone;^l€nders  Act, 
1900  (a),  to  reopen  settled  accounts, — ^a  power  which  is 
additional  to  and  not  in  derogation  of  existing  jurisdic- 
tion,— has  already  been  referred  to  (&). 


(«)  Jacobs  V.  Seward  (1872),  L.  E.  5  H.  L.  464;  Job  v.  Potton 
<1876),  L.  R.  20  Eq.  84;  Gli/n  v.  Eowell,  1909,  1  Oh.  666. 

(a:)  See  Sturton  v.  Richardson  (1844),  13  Mee.  &  W.  17. 

(y)  Soward  v.  Earl  of  Shrewsbury  (1874),  L.  R.  17  Eq.  378; 
Se  Robbs,  Robbs  v.  Wade  (1887),  36  Ch.  D.  553. 

(z)  Pitt  V.  Cholmondeley  (1754),  2  Ves.  Sr.  565. 

(a)  63  &  64  Vict.  o.  51,  s.  1. 

(6)  See  ante,  p.  449. 
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Settled 
accounts  may 
be  set  np 
though  the 
order 

directing  an 
account  does 
not  refer  to 
them. 

(2)  Bar  of 
time. 


Where  an  order  directs  an  account  without  referring- 
to  settled  accounts,  the  accounting  party  may  set  up 
settled  3,ocounts,  though  the  order  does  not  direct  that 
settled  accounts  shall  not  be  disturbed,  and  the  opposite 
party  may  impeach  them,  though  the  order  does  not 
expressly  give  him;  liberty,  to  do  so  (c) . 

An  action  for  an  account  must  be  brought  within  six 
years  after  the  cause  of  action  arose  (a),  unless  the 
accounting  party  is  in  the  position  of  an  express 
trustee  (e),  or  is  a  solicitor  (/) .  An  agent,  although  he 
stands  in  a  fiduciary  relation  to  his  principal,  is  not  an 
express  trustee,  and  can  therefore  plead  the  Statutes  of 
Limitation  in  answ'er  to  an  action  for  an  account  (cf) . 


(3)  Laches  and  Altogether  apart  from  the  Statutes  of  Limitation,  a 
acquiescence,  gjaim  for  an  account  may  be  barred  by  the  plaintiff's 
laches  and  acquiescence;  but  it  is  important  to  remember 
that  this  only  applies  where  the  Court  is  exercising  the 
formerly  exclusive  jurisdiction  of  the  Court  of  Chancery, 
and  not  where  the  claim  to  have  an  account  was  recog- 
nised at  law  before  the  Judicature  Acts.  A  legal  claim 
to  an  account,  as  distinct  from  an  equitable,  can  only  be 
barred  by  the  Statute  of  Limitations. 


(c)  Holgate  v.  Shutt  (1884),  27  Ch.  D.  Ill;  28  Ch.  D.  111. 

\d)  Limitation  Act,  1623  (21  Jao.  I.  u.  16),  s.  3  (as  to  ordinary 
accounts);  Mercantile  Law  Amendment  Act,  18S6  (19  &  20  Vict, 
e.  97),  8.  9  (as  to  accounts  between  merchants). 

(e)  Burdick  v.  Garrick  (1870),  L.  E.  5  Ch.  App.  233;  Sorth 
Amarican  Co.  v.  Watkins,  1904,  1  Ch.  242 ;   1904,  2  Ch.  233. 

(/)  Cheese  v.  Keen,  1908,  1  Oh.  245,  at  p.  252. 

(g)  Friend  v.  Young,  1897,  2  Ch.  421;  Henry  v.  Hammond,  1913, 
2  K.  B.  515. 


CHAPTEK  XXXIV. 

SET-OFF,  AND  APPROPRIATION  OF  PAYMENTS  AND  OF 
SECURITIES. 

Section  I. — Set-off. 

Until  the  reign  of  Queen  Anne  no  set-off  of  one  debt  Set-off  at 
against  another  was  allowed   at   law,  except   where   the  common  law. 
debts  were  mutual  connected  debts,  i.e.,  "where  the  nature 
of  the  employment,   transaction  or  dealings  necessarily 
constituted  an  account  consisting  of  receipts  and  pay- 
ments, debts  and  credits  (a).     If,  therefore,  A.  owed  B. 
£100  for  goods  sold  and  delivered,  and  B.  owed  A.  the 
same  sum  on  a  promissory  note,  and  B.  brought  his  action 
against  A.  to  recover  the  price  of  the  goods,  A.  could  not 
plead  as  a  defence  that  B.  owed  him  £100  on  the  pro- 
missory note,  but  his  only  remedy  was  by  a  separate  and 
cross-action.     The  glaring  injustice  of  this  rule  in  the  set-ofl  under 
case  of  B.'s  insolvency  first  directed  the  legislature's  atten-  statute, 
tion  to  the  rule,  and  a  right  of  set-off  in  bankruptcy  was 
conferred   by  4  Anne,  o.  17,  and  5  Geo.  II.  c.  30(6). 
The  next  step  was  taken  by  the  legislature  in  the  reign  of 
George  II.,  the  "Statutes  of  Set-^off  "  (c)  providing  that 
in  all  cases  of  mutual  diebts  a  right  of  set-off  should  exist, 
although  neither  of  the  parties  was  bankrupt. 

Whether  any  right  of  set-off  was  recognised  in  equity,  g^f.^ff  in 
apart  from  the  Statutes  of  Set-off,  is  not  at  all  clear  {d) .  equity. 
It  is  certain,  however,  that  the  Court  of  Chancery  adopted 
those  statutes,  and  applied  them  to  cases  where  one  or 
both  of  the  crose-demands  was  or  were  purely  equitable, 
while,   on   the   other  hand,  following  the  spirit  of  the 

(a)  Dale  v.  Sollett  (1767),  i  Burrow,  2133. 

(6)  See  now  sect.  31  of  the  Bankruptcy  Act,  1914  (4  &  5  Geo.  V. 
c.  59). 

(c)  2  Geo.  II.  o.  22;  8  Geo.  II.  c.  24. 

{d)  See  Gre&n  v.  Fanner  (1768),  4  Burrow,  2214,  at  p.  2220; 
Whitakir  v.  Hush  (1760),  Ambler,  407;  Freeman  v.  Lomas  (1851), 
9  Hare,  109,  at  p.  112. 

S.  32 


498 


THE  PRINCIPLES   OF  EQUITY. 


statutes,  it  would  not  allow  a  set-off,  even  at  law,  where 
there  was  an  equity  to  prevent  it  (e) . 


Originally  no 
Bet-off  of  a 
claim  for 
damageB. 


The  Statutes  of  Set-off  only  applied  in  the  cas6  of  debts. 
A  claim  for  unliquidated  damages  could  not  bo  set-off, 
either  at  law  or  in  equity,  unless  the  claim  for  damages 
arose  out  of  the  transaction  which  gave  rise  to  the  debt  (/), 
e.ff.,  a  claim  for  damages  for  breach  of  warranty  On  a  sale 
of  goods,  which  might  have  been  set  up  in  answer  to  aa 
action  for  the  price  of  the  goodls  (g) .  And  even  in  the 
casp  of  debts,  the  Court  had  n^o  power,  where  the  debt  due 
to  the.  defendant  exceeded  that  due  to  the  plaintiff,  to  give 
jud'gment  for  the  balance. 


Position 
under  the 
Judicature 
ActR  and 
Rules. 


The  Statutes. of  Set-off  liave  now  been  repealed,  but  the 
jurisdiction  conferred  by  them  upon  the  Court  still  exists 
under  the  Judicature  Acts  and  Rules,  and  a  new  power 
to  set  up  a  counterclaim  for  damages  has  been  given  to 
the  defendant,  so  that  as  far  as  possible  all  matters  in 
controversy  between  the  parties  may  be  completely  and 
finally  determined,  and  all  multiplicity  of  legal  proceed- 
ings avoided  (A) .  The  present  practice  is  governed  by 
Order  XIX.  r.  3  of  the  Rules  of  the  Supreme  Court, 
which  provides  that  a  defendant  may  set-off  or  set  up  by 
way  of  counterclaim  any  right  or  claim,  whether  it  sounds 
in  damages  or  not,  and  such  sot-off  or  counterclaim  will 
have  the  same  effect  as  a  statement  of  claim  in  a  cross- 
action  so  as  to  enable  the  Court  to  pronounce  a  final 
judgment  in  the  same  action  both  on  the  original  and  on 
the  cross-claim.  But,  to  prevent  injustice,  it  is  provided 
that  the  Court  may  order  separate  trials  if  convinced  that 
the  plaintiff's  and  the  defendant's  claims  cannot  bo  con- 
veniently disposed  of  in  the  one  action.  There  is,  there- 
fore, no  difference  now  between  set-off  at  law  and  set-off 
in  equity. 


A  debt  of 
whioh 


The  debt  which  is  set-off  need  not  have  been  originally 
owed  by  the  plaintiff  to  the  defendant.    If  A.  sues  B.  for 


(e)  Se  W/iitehouse  (1878),  9  Ch.  D.  595.' 

(/)  Newfoundland  Government  v.  Newfinendland  JR.  0.  (1888),  IS 
App.  Ca.  199. 

(ff)  See  now  Sale  of  Good»  Act,  1893  (56  &  57  Viot.  e.  71),  s.  53. 
(/))  Judiouture  x\ct,  1873  (36  &  37  Vict.  u.  €6),  s.  21. 
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a  debt,  B.  may  set-off  a  debt  originally  owed  by  A.  to  O.,  defendant  is 
but  sinot?  assigned  by  C.  to  B.     An  assignee  has  a  full  only  assignee 
and  absolute  right  to  say  that  the  debt  is  his  debt  for  all  "»ay  be  set-off. 
purposes,    including    the   purposes    of    the    Statutes   of 
Set-off  (i). 

Set-off  will  always  be  prevented  by  some  intervening  Set-off 
equity  of  a  third  poi-son.  For  instance,  if  A.,  who  holds  prevented  by 
partly  paid-up  shares  in  a  company,  and  also  a  debenture  ^uliy"^"™^ 
issued  by  the  same  company,  makes  an  assignment  for 
value  of  his  debenture  t;o  B.,  who  gives  notice  to  the 
company  of  the  assignment,  there  can  be  no  set-off  in  the 
winding-up  of  the  company  of  the  amount  of  any  call 
made  on  the  shares  after  the  company  received  notice  of 
the  assignment  against  the  amount  due  from  the  company 
on  the  debenture,  for  that  would  prejudice  B.  (k).  As, 
however,  an  assignee  of  a  chose  in  action  takes  subject  to 
any  right  of  set-off  existing  at  the  time  of  the  assignment, 
or  arising  before  he  has  given  notice  to  the  debtor  oE  his 
assignment  (I),  the  company  could  set-off  the  amount  of 
any  call  made  on  A.  before  notice  of  the  assignment  was 
received,  unless  the  debenture  is  negotiable  (m),  as  it  could 
also  if  .B-  was  merely  a  general  assignee  for  A.'s 
creditors  (n) .  On  the  same  principle, — that  an  interven- 
ing equity  prevents  a  set-off, — the  occupation  rent  with 
which  a  tenant  in  common  in  possession  is  chargeable,  and 
which  win  be  set-off  against  his  share  o£  the  sale  proceeds 
of  the  land,  cannot  be  so  set-off  as  against  his  mort- 
gagee (o).  Again,  a  shareholder  in  a  limited  company, 
who  is  also  a  creditor  of  the  company,  is  not  allowed  in  a 
winding-up  of  the  company,  whether  in  or  out  of  court, 
to  set-off  his  debt  against  a  call,  whether  made  before  or 
after  the  winding-up,  until  all  the  creditors  have  been 
paid  in  full  (p).  And  this  is  so,  even  though  the  share- 
holder has  been  sued  for  the  call  before  the  winding-up 
began,  and  lias  set  up  the  debt  due  from  the  company  as 
a  set-off  against  the  call,  unless  judg'ment  has  been  given 

(t)  Bennett  v.  White,  1910,  2  K..  B.  643. 
(A)  Chrintie  v.  Taunton,  ^c.  Co.,  1893,  2  Ch.  175. 
(0  See  Biggerstaff  v.  Rowatt's  Wharf,  Ltd.,  1896,  2  Ch.  93. 
(m)  Farmer  v.  Goy  #  Co.,  19O0,  2  Oh.  149. 
(»)  Re  Brown  and  Gregory,  1904,  1  Ch.  627. 
(o)  Hai  V.  HicJcin,  1897,  2  Ch.  579. 

(p)  GHssell's  Case  (1866),  L.  E.  1  Oh.  App.  528;  Re  Whitehouse 
<1878),  9  Ch.  D.  595;  Companiea  (Consolidation)  Act,  1908,  s.  165. 

32(2) 
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Whether 

solicitor's 
lien  prevents 
setf-ofi. 


No  set-off  of 
debts  accruing 
in  different 


in  the  action  (q) .  But,  if  the  shareholder  is  bankrupt, 
the  debt  may  be  set-off  against  the  call,  owing  to  the  wide 
right  of  set-off  allowed  in  bankruptcy  {r),  though  not  if 
the  shareholder  is  an  insolvent  company  (s) . 

By  Order  LXV.  r.  14  of  the  Kules  of  the  Supreme 
Court,  the  Court  may  allow  a  set-off  for  damages  or  costs 
between  parties,  notwithstanding  the  solicitor's  lien  for 
costs  in  the  particular  cause  or  niatter  in  which  the  set-off 
is  sought.  Under  this  rule  an  order  may  be  made  allow- 
ing a  judigment  debtor  to  set-off  against  the  damages  due 
from  him  the  damages  due  to  him  from  the  judgment 
creditor  on  a  judgiment  in  another  action,  notwithstanding 
the  existence  of  an  order  under  the  Solicitors  Act,  1860  (i), 
charging  the  first  mentioned  damages  with  the  solicitor's 
costs  (m)  ;  and  though  it  has  been  held  that  the  rule  does 
not  enable  the  costs  of  independent  proceedings  to  be 
set-ofl'  the  one  against  the  other  so  as  to  prejudice  the 
solicitor's  lien  (x),  yet  the  Court  has  power  apart  from 
the  rule  to  order  a  set-off  in  such  a  case  {y) . 

No  set-off  is  allowed  unless  the  claims  exist  between  the 
same  parties  and  in  the  same  right.  Therefore,  there  can, 
as  a  rule,  be  no  set-off  of  a  joint  debt  against  a  separate 
debt,  or  'tice  versa.  And  a  debt  owing  by  an  executor  in 
his  personal  capacity  -will  not  be  set-off  against  a  debt 
owing  to  him  as  executor  (2),  unless  the  executor  is  also 
residuary  legatee,  and  the  estate  is  sufficient  to  pay  all 
the  debts  and  legacies,  in  which  case  the  debt  due  to  the 
executor  is,  in  substance,  due  to  him  in  his  own  right  (a). 
So,  too,  if  an  executor  or  administrator  sues  for  a  debt 
which  only  falls  due  after  the  death  of  the  deceased,  e.g., 
money  due  on  a  life  policy,  the  defendant  cannot  set-off  a 
debt  :which  was  due  to  him  from  the  deceased  in  his 
lifetime  (fe).     Again,  if  money  is  paid  to  A.  by  B.  for 

(g)  Re  Miram  Maxim  Lamp  Co.,  1903,  1  Oh.  70. 

(r)  Se  Duckworth  (1867),  L.  R.  2  Ch.  App.  S78. 

(«)  Se  Auriferous  Properties,  1898,  1  Ch.  691. 

(t)  23  &  24  Vict.  e.  127,  s.  28.     See  ante,  p.  332. 

(«)  Goodfdlow  V.  Gray,  1899,  2  Q.  B.  498. 

(«)  David  V.  Bees,  1904,  2  K.  B.  '435;  Bake  v.  French,  1907,  1 
Ch.  428. 

{y)Eeid  v.  Cupper,  1915,  2  K.  B.  147.    See  ante,  p.  335. 

(z)  Bishop  V.  Church  (1748),  3  Atk.,691. 

(fl)  BaUey  v.  Finch  (1871),  L.  R.  7  Q.  B.  34. 

(6)  Hallett  v.  HcUett  (1879),  13  Ch.  D.  232:  Re  Gr^gson  (1887), 
36  Gh.  D.  223. 
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a  specific  purpose,  A.  cannot  set-off  ag'ainst  a  claim  by  B. 
for  the  money  a  claim  of  his  own  against  B.,  even  as 
regards  any  balance  of  the  money  "which  may  remain  over 
after  the  specific  purpose  is  answered,  for  A.  holds  the 
money  as  trustee  (c) .  But  in  an  action  to  recover  a  debt 
due  to  the  plaintiff  as  a  trustee,  the  defendant  is  entitled 
to  set  up  as  a  defence  that  the  cestui  que  trust  is  indebted 
to  him  in  a  sum,  whether  liquidated  or  unliquidated, 
exceeding  the  amount  of  the  claim  {d) . 

A  set-off  is  only  available  where  an  action  would  lie  (el .  or  where  the 
If,  therefore,  A.  sues  B..  for  a  debt,  B.  cannot  set-off  a  "laimisnot 
promissory  note  given  to  him  by  A .  for  a  loan  made  to  |,y  action. 
A.  when  he  was  an  infant  (/);  nor  can  a  statute-barred 
debt  be  set-off  (g). 

A  very  wide  right  of  set-off  exists,  in  bankruptcy.  Set-off  in 
Where  there  have  been  mutual  credits,  mutual  debts  and  bantruptcy. 
-mutual  dealings  between  the  bankrupt  and  any  other 
person  (proving  in  the  bankruptcy,  the  sum  due  from  the 
one  party  is  to  be  set-off  against  any  sum  due  froin  the 
other  party,  and  the  balg-nce  only  is  to  be  claimed  or  paid 
on  either  side  (h).  This  rule  extends  to  a  claim  for  un- 
liquidated damages  arising  out  of  or  in  connection  with 
a  contract  (i),  and  it  applies  to  the  administration  in 
Chancery  of  an  insolvent  estate  and  to  the  winding-up  of 
an  insolvent  company  (k) . 

The  right  of  an  executor  to  retain  out  of  a  pecuniary  Set-offofa 
legacy  or  a  share  of  residue  a  debt  due  from  the  legatee  debt  against 
to  the  estate  is  sometimes  spoken  of  as  a  right  of  set-off.  gij^^re^of  an 
■The  right,  however,  is  quite  distinct  from  the  ordinary  intestate's 
right  of  set-off  in  an  action.     It  exists  ev;6n  though  the  estate, 
debt  is  statute-barred,  for  it  rests  on  the  principle  that 


(c)  Stumoie  V.  Campbell,  1892,  1  Q.  B,  314;  Re  Mid-Kent  Fruit 
Co.,  18%,  1  Oh.  667. 

(<f)  Banlces  v.  Jarvis,  1903,  1  K.  B.  549. 

(e)  Smith  v.  Betty,  1903,  2  K.  B.  317. 

If)  Rawley  v.  Rawley  (1876),  1  Q.  B.  D.  460. 

(ff)  Walker  v.  Clements  (1850),  15  Q.  B.  1046. 

(A)  Bankruptcy  Act,  1914  (4  &  6  Geo.  V.  ^.  59),  8.  31. 

(i)  Tilley  v.  Bowman,  1910,  1  K.  B.  745.  ' 

(*)  Judicature  Act,  1875  (38  &  39  Vict.  o.  77)y  s.  10;  CompahiES 
(Confiolidation)  Act,  1908  (8  Edw.  VII.  c.  69'),  s.  207;  Mersey  Steel 
Co.  V.  Na^-or  (1884),  9  App.  Ca.  434;  Re  Gedney,  1908, 1  Ch;  804. 
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the  legatee  must  be  regarded  as  having  in  his  hands  an 
asset  of  the  estate  for  which  he  must  account,  and  that 
he  cannot  claim  any  part  of  the  assets  of  the  testator 
without  bringing  into  the  estate  the  portion  already  in 
his  hands  (Z) .  But  there  is  no  right  of  retainer  unless 
the  legatee  is  under  a  legal  or  equitable  liability  to  pay 
the  debt  at  the  time  when  the  legacy  or  share  of  residue 
becomes  payable.  Where,  therefore,  J.  B.,  who  was 
entitled  to  a  share  in  the  residuary  estate  of  his  father, 
was  also  the  sole  residuary  legatee  and  one  of  the  executors 
of  his  aunt,  who  owed  his  father  a  statute-barred  debt,  it 
was  held. that  this  debt  need  not  be  brought  into  aecount 
as  against  J,  B.'s  share  of  his  father's  residuary  estate  (m). 
And  the  legatee's  liability  must  be  a  sole  and  not  a  joint 
liability;  a  partnership  debt  cannot  be  retained  out  of  a 
legacy  given  to  one  of  the  partners  (n).  Further,  if  the 
legatee's  debt  is  payable  by  instalments,  the  executor 
cannot  retain  out  of  a  legacy  presently  payable  any  instal- 
ments of  the  debt  which  are  not  yet  due;  for  to  do  so 
would  be  to  alter  the  contract  between  the  testator  and 
the  debtor,  and  make  the  latter  pay  his  debt  before  it 
was  due  (o) .  If  thexlegatee  becomes  bankrupt  after  his 
right  to  the  legacy  has  accrued,  the  executor  may  still 
retain  the  debt  out  of  the  legacy,  unless  he  has  proved  for 
the  debt  in  the  legatee's  bankruptcy,  for  the  trustee  in 
the  bankruptcy  is  in  no  better  position  than  the  bank- 
rupt (p) .  But  where  the  legatee  is  a  bankrupt  already 
at  the  date  of  the  testator's  death,  the  executors  may  not 
retain,  but  can  only  prove  and  receive  a  dividend  on  the 
debt  pari  passu  with  the  other  creditors  (q);.  and,  in  such 
a  case,  if  the  insolvent  legatee  has  meanwhile  been  released 
from  the  debt  by  obtaining  a  discharge  or  by  a  composi- 
tion in  the  bankruptcy,  he  is  entitled  to  receive  his  legacy 
in  full  (r) .  The  right  to  retain  only  applies  to  pecuniary 
legacies,  not  to  a  specific  legacy,  even  of  stock  (s) . 

(0  Courtenay  v.  Williams  (1844),  3  Ha.  639;  (1846),  15  L.  J.  C*. 
204;  Re  Akerman,  1891,  3  Ch.  212. 

(m)  Re  Bruce,  Lawford  v.  Bruce,  1908,  2  Ch.  682. 

(«)  Turner  v.  Turner,  1911,  1  Ch.  716. 

(o)  Re  Abrahams,  1908,  2  Ch.  69. 

(p)  Re  Watson,  Turner  v.  Wat&on,  1896,  1  Ch.  925;  Stammers  v. 
Slliott  (1868),  L.  R.  3  Ch.  App.  195;  Re  Melton,  Milk  v.  Towers, 
1918, 1  Ch.  37. 

(?)  Cherry  v.   Boultbee   (1839),   4  My.   &  Cr.   442;   Re  Hodgson 
(1878),  9  Ch.  D.  673. 
.      (r>  Re  Seivell,  White  v.  Sewell,  1909,  1  Ch.  806. 

(s)  R.)  Savage,  Ci'm  v.  Howard.  rtl8,  2  Oh.  146. 
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Section  II. — Appropriation  of  payments. 

If  a  debtor  who  owes  several  debts  to  the  same  creditor  Appropriation 
makes  a  payment  to  him  which  is  not  sufficient  to  dis-  of  payments. 
charge  all  the  debts,  it  is  often  important  to  decide  to 
which  of  the  debts  the  payment  is  to  be  appropriated  or 
imputed.  For  instance,  if  A.  owes  B.  two  distinct  sums 
of  £100  each,  and  the  earlier  of  the  two  debts  is  statute- 
barred,  it  is  clear  that  if  A.  paid  £100  to  B.,  and  that 
payment  could  be  imputed  to  the  earlier  debt,  B .  could  still 
recover  from  A.  another  £100;  whereas  if  the  payment 
were  appropriated  to  the  later  debt,  A.  could  plead  the 
Statute  of  Limitations  to  any  action  by  B.  Again,  if 
A.  owes  B.  two  sums  of  £500  each,  for  one  of  which  C. 
is  a  surety,  and  A.  pays  B.  £500,  and  the  payment  is 
imputed  to  the  £500  for  which  C.  is  a  surety,  C's  lia- 
bility :will  cease;  whereas  if  it  is  imputed  to  the  other 
£500,  hie  liability  ,will  still  remain. 

The  first  ruLe  upon  the  subject  of  appropriation  is  that  The  three 
the  debtor  has  a  right  to  appropriate  any  payment  which  rules : 
he  makes  to  whatever  debt  he  may  choose  to  apply  it,  (i)  Debtor  has 
but  he  must  exercise  this  option  at  the  time  of  making  ^™t^"ght  to 
the  payment,  though  he  need  not  do  so  expressly  (f).         ' 

In  the  next  place,  where  the  diebtor  has  himself  made  (2)  The 
no  appropriation,  the  creditor  is  at  liberty  to  apply  the  creditor  hs 
payment  to  anyone  or  more  of  the  debts  which  the  debtor  of  appropm-* 
owes  him;   and  he  need  not  make  an  immediate  appro-  tion.' 
priation,  but  may  do  so  up  to  the  last  moment,  and  even 
in  the  course  of  an  action  (m).     The   creditor    may  not, 
however,  appropriate  the  .payment  to  an  illegal  item  in 
the  account,  if  there  is  a  legal  one  unpaid  (a;);  and  where 
one  of  the  debts  is  statute-barred,  and  the  creditor  appro- 
priates the  payment  in  part  satisfaction  of  the  statute - 
barred  debt,  that  will  not  revive  the  rest  of  the  debt  {y) . 

Where  neither  debtor  nor  creditor  has  miade  any  appro-  (s)  if  neither 
priation,  the  law  appropriates  the  payment  to  the  earliest  debtor  nor 

(<)  Anon.,  Cro.  Eliz.  68. 

(tt)  The  Mecca,  1897,  A.  C.  286,  at  p.  294;  Smith  v.  Betti/,  1903. 
2  K.  B.  317,  at  p.  323;  Seynumr  v.  Pickett,  1905, 1  K.  B.  715. 

(x)  Wnght  V.  Laing  (1824),  3  B.  &  C.  165. 

(y)  Milh  V.  Fowkes  (1839),  5  Bing.  N.  O.  455;  Friend  v.  Yomiff. 
1897,  2  Cai.  421. 
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maies  the        debt  "which   is  not  statute-barred',  according   ta  what  is 

appropriation,  known  as  the  rule  in  Clayton's  case  (z) . 
'.the  laAv  makes  ''  ^   ' 

it. 

'  Ths  "^6  in  This  rule  receives  its  most  frequent  application  in  cases 

ij  ons  ecme.  ^£  running  accounts, '  where  there  are  various  items  «f 
debts  on  one  side  and  various  it§ms  of  credit  on  the  other 
side  oocurring  at  different  times,  as  in  a  banking  account. 
In  Clayton's  case  {z),  on  the  death  of  D.,  a  partner  in 
a  banking  firm,  there  was  a  balance  of  £1,713  in  favour 
of  C.  on  his  current  account  with  the  bank.  After  the 
death  of  D .  the  surviving  partners  became  bankrupt,  but, 
before  their  bankruptcy,  G.  had  drawli  oat  sums  to  a 
larger  amount  than  £1,713,  and  had  paid  in  sums  still 
more  considerable.  It  was  held  that  the  sums  drawn  out 
by  C.  after  D.'s  death  must  be  appropriated,  by  the  law 
to  the  payment  of  the  balance  of  £1,713  then  due,  and 
that  consequently  the  estate  of  D.  was  discharged  from 
the  debt  due  from  the  firm  at  his  death,  the  sums  subse- 
quently paid  in  by  C.  constituting  a  new  debt,  for  which 
the  sundving  members  of  the  firm  alone  were  liable.  "  In 
such  a  case,  there  is  no  room  for  any  other  appropriation 
that  that  which  arises  from  the  order  in  which  the  receipts 
and  payments  take  place  and  are  carried  into  account. 
Presumably,  it  is  the  sum  first  paid  in  that  is  first  dra^vn 
out.  It  is  the  first  item  on  the  debit  side  of  the  account 
that  is  discharged  or  reduced  by  the.  first  item  on  the  credit 
side.  The  appropriation  is  made  by  the  very  act  of  setting 
MteJeg  y.  the  two  items  against  each  other  "  (a).    Again,  in  Deeley 

LhydsSank.  ^  Lloyds  Bank  (b),  G.  mortgaged  his  business  premises, 
first,  to  a  bank  to  secure  an  overdraft  on  his  current  account 
limited  to  £2,500,  and  afterwards  to  D.to  secure  £3,500, 
the  second  mortgage  being  expressed  to  be  subject  to  the 
first.  Notice  of  the  second  mortgage  was  given  to  the 
bank  at  the  date  of  its  execution,  but  the  bank  continued 
the  account  as  one  unbroken  account  instead'  of  opening  a 
fresh  account.  G.  from  time  to  time  made  payments 
into  his  account  more  than  sufiicient  to  pay  off  the  over- 
draft due  to  the  bank  at  the  date  when  the  bank  received 
notice  of  the  second  mortgage,  and  lie  also  drew  out  con- 
siderable sums  of  money.     It  was.  held  by  the  House  of 

i  (a)   (1816),  I  Mer.  572. 

(a)  Ibid.  pp.  608,«09. 

(b)  1912,  A.  C.  756. 
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Lords  that  the  rule  in  Claytmi's  case  applied,  so  that  the 
overdraft  existing  at  the  .date  of  the  receipt  of  notice  of 
the  second  mortgage  was  paid  off,  and  that  the  bank  could 
niot  claim  priority  over  D..  in  respect  of  any  subsequent 
overdraft,  the  money  having  been  advanced  with  notice 
of  D.'s  mortgage  (c). 

The  rule  in  Clayton's  ease  is,  however,  only  applicable  Whether  the 
-where  there  is,  in  fact,  an  account  current  and  unbroken  ^n}^^, 
between  the  parties,  and  even  then  it  is  not  an  inflexible  do^  o"  Aoes 
-rule  of  law:  its  application  may  be  exdud'ed  by  evidence  not  apply, 
•either  of  an  agreement  between  the  parties  or  of  circum- 
stances from  which  a  contrary  intention  may  be  pre- 
sumed {d) .     Nor  does  the  rule  apply  as  between  trustee 
and  cestui  que  trusty  so  that  if  a  trustee,  pays  £500  trust 
money  into  his  own  account  at  a  bank  on  the  1st  January, 
^at  which  date  there  is  no  money  standing  to  his  credit, 
and  pays  in  £500  of  his  own  on  the  1st  February,  and 
then  on  the  1st  March  draws  a  cheque  for  £500  for  his 
own  purposes,  the  remaining  £500  will  be  treated  as  trust 
money,  since  the  trustee  will  not  be  permitted  to  say 
.that  what  he  has  drawn  out  for  his  o^n  purposes  was  not 
drawn  out  from  his  own  money  (e).     The  rule  does,  how- 
ever, apply  between  two  sets  of  beneficiaries  whose  money 
has  been  paid  by  the  common  trustee  into  one  account 
and  then  drawn  on  by  him  for  his  own  purposes  (/) . 

Where  subscribers  contribute  to  a  fund  for  charitable 
purposes  which  do  not  exhaust  the  fund  and  there  is  a 
resulting  trust  as  to  the  unexpended  residue,  the  rule  is 
inapplicable  and  the  balance  belongs  to  all  the  subscribers 
rateably  in  proportion  to  the  amount  of  their  subscrip- 
tions irrespective  of  date  {ff) . 


!     (c)  See  Hopkhuon  v.  Rolt  (1861),  9  H.  L.  C.  514;  aMe,  p.  313. 

\d)  The  Mecca,  1897,  A.  C.  286;  Mutton  v.  Peat,  1899,  2  Oh.  556 
(reversed  on  an  inference  of  fact,  1900,  2  Ch.  79);  Rouse  v.  Bradford 
Bank,  1894,  2  Ch.  32. 

(e)  BeMallett's  Estate  (1880),  13  Oh.  D.  696;  Re  Oatway,  Hertslet 
V.  Oatway,  1903,  2  Ch.  356.  See  also  Roacoe  v.  Winder,  1915,  1  Oh. 
62;  and  ante,  p.  159. 

.   (/)  Hancock  v.  Smith  (1889),  41  Ch.  D.  456;   Wood  v.  fitenning, 
1895,  2  Ch.  433. 

■  (j?)  Re  British  Red  Cross  Ballum  Fund,  British  Red  Cross  Society 
V.  Johnson,  1914,  2  Ch.  419. 
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What  is 
meant  by 
appropriation 
of  securities. 


Section  III. — Appropriation  of  seeurities. 

Where  A.  borrowis  money  from  B.,  A.  may  arrange 
with  B.  that  securities  in  B.'s  hands  belonging  to  A.  shall 
be  appropriated  to  meet  the  loan.  In  such  a  case,  A.  is 
entitled,  to  the  extent  of  these  securities,  to  be  indemnified 
by  B.  against  personal  payment  of  the  loan;  and  B.'  may, 
in  general,  deal  with  the  securities,  rendering  to  A.  the 
surplus,  if  any,  after  payment  of  the  loan;  and  B.  may 
not,  except  by  previous  agreement  with  A.,  so  deal  with 
the  securities,  as  to  deprive  A.  of  the  indemnity  which 
is  afforded  him  by  the  securities;  so  that,  to  the  extent 
that  B.  disposes  of  the  securities,  the  loan  is  discharged. 
Where  A.  borrows  from  B.  on  successive  loans,  and  gives 
successive  securities  to  B.  to  provide  for  the  payment 
of  the  loaas,  A.  is  deemed  to  have  appropriated  the  suo- 
oessive  securities  to  the  successive  loans;  and  the  suooea- 
sive  loans  are  successively  discharged  by  the  realisation 
of  the  successive  securities  respectively  appropriated 
thereto. 


Where  there 
is  appropria- 
tion as 
between 
drawer  and 
acceptor  of 
biUof 
exchange, 
holder  hag 
usually  no 
right  to  the 
securities ; 


except  whei  e 
the  Mx  parte 
Waring  rule 
applies. 


Questions  of  appropriation  of  securities  most  usually 
arise  in  connection  with  bills  of  exchange.  A.,  wishing 
to  borrow  money  from  B.,  draws  a  bill  of  exchange  on 
B.  which  B.  accepts  on  the  terms,  either  express  or  more 
often  implied  from  general  mercantile  usage,  or  from  the 
course  of  dealing  between  the  parties,  that  A.  shall  remit 
to  B.  securities  to  indemnify  him  from'  liability  on  the 
bill.  Here  the  securities  are  appropriated,  as  between  A. 
and  B.,  to  meet  the  biU.  A.  is  entitled  to  have  the 
securities  applied  in  payment  of  the  bill,  and,  if  B-  faib 
to  pay  the  bill  at  maturity,  so  that  A.  is  compelled  to  do 
so,  A.  is  entitled  to  have  the  securities  retransf erred  to 
him.  But  the  appropriation  is  only  as  between  A.  and 
B.  If  the  bill  is  indorsed  to  C,  O.,  being  a  stranger  to 
the  contract  between  A.  and  B.,  has  no  right  to  the 
benefit  of  the  appropriation  of  the  securities  unless  the 
benefit  has  been  assigned  to  him  (h),  or  unless  the  rule  in 
Ex  parte  Waring  (i)  applies.  Under  this  rule,  if  A.  and 
B.  are  both  bankrupt,  or  if  both  their  estates  ai'e  insol- 


(A)  Banner  v.  Johnston  (1871),  L.  B.  5  H.  L.  157;  Brown. 
Shipley  #  Co.  v.  Kough  (1884),  29  Oh.  D.  848.  Compare  Ee  Walker, 
1892,  1  Ch.  621. 

(«•)   (1815),  19  Ves.  345. 
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vent  and  under  a  forced  administration  (k),  0.,  as  the 
holder  of  the  bill,  is  entitled  to  the  benefit  of  the  securitiee 
in  B.'s  handis.  This  rule  is  not  founded  upon  any  equity 
belonging  to  C,  for  he  was  a  stranger  .to  the  appropria- 
tion, and  has  not  had  the  benefit  of  it  assigned  to  him; 
it  is  a  rule  of  convenience,  springing  out  of  the  necessities 
connected  with  the  administration  of  the  estates  of  A. 
and  B.  B.'s  estate  is  not  entitled  to  the  benefit  of  the 
securities  since  the  bill  has  not  been  met,  and  A.'s  estate 
is  also  not  entitled  to  them  because  unable  to  pay  the  bill. 
To  escape  from  the  deadlock,  the  securitiee  will  he  realised 
arid  the  proceeds  used  to  pay  C,  any  balance  belohging 
to  A.'s  estate  (Z). 

The  rule  in  Ex  parte  Waring  is  only  applicable  where  Limitations  ti> 
(1)  there  is  a  double  insolvency;  (2)  the  creditor  has  a  *^8™^- 
right  to  claim  payment  from  both  estates;  and  (3)  there 
has  been  a  specific  appropriation  of  property  to  meet  the 
bill.  If,  in  the  above  example,  B.  alone  is  insolvent, 
the  securities  would  have  to  be  restored  to  A.  (w),  while, 
if  A.  alone  were  insolvent,  B.  would  pay  the  bill  and 
realise  the  securities  to  indemnify  hixruself,  handing  over 
any  balance  to  A.'s  estate. 

(*)  Powles  V.  Hargreavea  (1853),  3  De  G.  M.  &  G.  430;  So  Sarned't 
Banking  Co.  (1874),  L.  E.  19  Eq.  1,  at  p.  10. 

(V)  See  also  on  the  rule  Re  Sichardaon,  Ex  parte  Smart  (1872), 
L.  R.  8  a.  App.  220;  Re  Leggatt,  Ex  parte  Bewhuret  (1873),  L.  E. 
8  Oh.  App.  9fi5. 

(ct)  Be  Boldero  (1812),  19  Ves.  25. 
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SPECIFIC  PERFORMANCE. 


Inadequacy  of 
lemedy  at 
law,  ground 
of  equity 
jurisdiction . 


By  the  common  law,  a  contract  to  sell  or  transfer  a  thing 
was  treated  as  a  merely  personal  contract,  for  the  breach 
of  which  damages,  and  damages  only,  were  recoverable; 
but,  in  equity,  the  due  performance  of  the  contract  itself 
would  in  many  cases  have  befen  enforced,  upon  the  ground 
of  the  inadequacy  of  the  damJages  recoverable  for  the 
breach. 


No  specific 
performance 
when  damage 
snfBoient 
compensa- 
tion : 


e.g.,  a 
contract  for 
a  loan. 


The  ground  of  the  jurisdiction  in  specific  performance 
being  the  inadequacy  of  the  remedy  at  law,  it  follows  as 
a  general  principle  that  where  dianiages,  at  law  will  give  a 
party  the  fuU  compensation  to  which  he  is  entitled,  and 
wiU  put  him  in  a  position  as  beneficial  to  him  as  if  the 
agreement  had  been  specifically  performed,  equity  wiU 
not  interfere  (a) .  For  example,  a  contract  for  the  loan 
of  money,  whether  on  mortgage  or  without  any  mortgage, 
will  not  be  specifically  enforced',  for  the  borrower  can 
obtain  money  elsewhere  and,  if  he  ha&  to  pay  more  for  it, 
may  sue  for  damages  (6) .  But  a  statutory  exception  has 
been  created  to  this  rule  by  the  Companies  (Consolida- 
tion) Act,  1908  (c),  which  makes  specifically  enforceable 
a  contract  to  take  up  and  pay  for  debentures  in  a 
company. 


Contract  to 
sell  land  or 
grant  a  lease, 
the 

commonest 
contract 
specifically 
enforced; 


The  commonest  case  in  which  the  Court  specifically 
enforces  a  contract  is  where  the  contract  is  for  the  sale  of 
land  or  for  the  granting  of  a  lease.  Contracts  regarding 
land  differ  greatly  from  contracts  respecting  goods, 
because  the  land  may  have  a  peculiar  value  to  the 
purchaser   or  lessee;    and   the   Court,   therefore,  almost 


(o)  Harnett  v.  Yielding  (1805),  2  Sch.  &  L.  at  p.  552. 

lb)  SoutJi  African  Territories  v.   WalUngton,  1898,  A.  C.  S09. 

(c)  8  Edw.  VII.  c.  69,  s.  IDS. 
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invariably  decrees  the  specific  performance  of  contracts 
regarding  land,  the  jurisdiction  extending  to  lands  out  of 
the  jurisdiction  where  the  contracting  parties  are  within 
the  jurisdiction  (d) .  And  as  the  Court  will  not  interfere 
in  favour  of  one  party  and  not  of  the  other,  the  vendor  or 
lessor  can  maintain  an  action  for  specific  performance  as 
well  as  the  purchaser  or  lessee,  although  in  most  cases 
payment  of  damages  would  'give  him  a  complete 
remedy  (e) . 

But  where  the  Court  orders  the  specific  performance  of  but  contract 
a  contract,  it    proceedls   not   upon  any  mere  distinction  for  sale  of 
between  land  and  personal  chattels,  but  simply  upon  the  ^™Y°be^'' 
ground  that  the  damages  reooveraKe  at  law  will  not  in  the  speoificaUy 
particular  case  afford  a  complete  remedy;  so  that,  even  in  enforced  if 
the  case  of   personal   chattels,  if  the  damages  would  be  w^^fdnot  be 
inadequate,  the  Court  will  enforce  a  contract  regarding  a  complete 
them.    Thus,  though  the  Court  would  not  order  the  seller  remedy, 
of  Consols  actually  to  deliver  the  stock,  Consols  being 
always  readily  obtainable  in  the  market  (/),  it  would  order 
specific  performance  of  an  agreement  for  the  sale  and 
purchase  of  stock  or  shares  in  a  company,  which  could  not 
always  be  bought  in  the  market  (g) .     So,  too,  specific 
performance  has  been  ordered  of  a  contract  for  the  sale  of 
an  annuity  (h),  for  the  sale  of  debts  proved  in  a  bank- 
ruptcy,   because,    the    dividends    being    uncertain,    the 
damages  recoverable  at  law  might  not  accurately  represent 
their  value  (i),  and   for  the  sale  of   articles  of   unusual 
beauty  or  rarity  (k) .     And  the  Court  would  also  enforce 
an  agreement  for  the  purchase  of  growing  timber  if,  in 
the   circumstances,    damages   would  not   be   a  complete 
remedy  to  seller  or  buyer  (I),  and  would  grant  an  injunc- 
tion to  stop  the  seller  from  preventing  the  buyer  from 
entering  on  the  land  to  cut  the  timber  (to)  .    Moreover,  in 
the  case  of  "  goods  "  as  defined  by  the  Sale  of  Goods  Act, 


Penn  v.  Lord  Baltimore  (1750),  1  Veg.  Sen.  444. 

Cogent  v.  Gibson  (1864),  33  Beav.  557. 
if)  Cuddee  V.  Jiutter  (1720),  1  P.  W.  570. 
(a)  Duncuft  V.  Albrecht  (1841),  12  Sim.  189. 
(/i)  Kenny  v.  Wexham  (1822),  6  Madd.  355. 
<t)  Adderley  v.  Bixon  (1824),  1  S.  &  S.  607. 
(*)  Falcke  v.  Gray  (1859),  4  Drew.  651. 
(0  Buxton  V.  Lister  (1746),  3  Atk.  383. 
(»»)  Jones  V.  Tankervaie,  1909,  2  Ch.  440. 
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1893,  8.  62,  the  Court  may  in  any  action  for  breach  of 
contract  to  deliver  specific  goods  direct  that  the  contract 
shall  be  performed  specifically  without  giving  the  seller 
the  option  of  retaining  the  goods  on  payment  of 
damages  (n) . 


And  specific 
delivery  may 
be  ordered  of 
heirlooms  and 
other  chattels 
of  peculiar 
value,  or  of 
any  goods  if 
there  is  a 
trust. 


Closely  connected'  with  the  jurisdiction  of  equity  to 
order  specific  performance  of  a  contract  for  the  sale  of 
personal  chattels  is  the  jurisdiction  to  order  specific 
delivery  of  chattels  wrongfully  detained  by  the  defendant. 
At  common  law  the  defendant  had  the  option  of  keeping 
the  chattel  and  paying  damages,  but  an  order  for  delivery 
of  the  chattel  could  be  obtained  in  equity  if  the  thing 
was  of  peculiar  value  to  the  owner,  e.g.,ilit  was  an  heir- 
loom (o),  and  if  the  defendant  stood  in  a  fiduciary  position 
to  the  plaintiff,  whether  as  agent,  trustee  or  broker,  equity 
would  order  specific  delivery  of  the  chattel,  even  if  the 
plaintiff  would  have  been  fuUy  compensated  by  the  pay- 
ment of  damages  (p).  Since  the  Common  Law  Procedure 
Act,  1854  (q),  an  order  for  the  actual  return  of  a  chattel 
has  been  obtainable  in  an  action  of  detinue  without  the 
intervention  of  equity. 


Court  does 

not  always 

order  specific 

performance 

where 

damages 

insufficient. 


As  has  already  appeared,  the  Court  will  not  order 
specific  performance  where  damages  would  fully  com'pen- 
sato  the  plaintiff.  But  the  converse  of  this  proposition  is 
not  true.  There  are  many  cases  in  which  the  Court  woulcJ 
not  grant  specific  performance  even  where  the  remedy  in 
damages  is  insufficient. 


Reme'dy  is 
discretionary. 


In  the  first  place  it  must  be  remembered  that  specific 
performance  is  a  discretionary  remedy.  This  does  not 
mean  that  it  will  be  granted  or  withheld  arbitrarily,  for 
the  discretion  is  a  judicial  discretion,  and  exercised  on 
well-settled  principles.  It  means  that  in  an  action  for 
the  specific  performance  of  a  contract  of  the  class  usually 
enforced,  the  Court  may  take  into  account  circumstances, 
such  as  the  conduct  of  the  plaintiff  or  the  hardship  which 
an  order    for  specific   performance  would   inflict  on  the 


(h)  Sale  of  Goods  Act,  1893  (56  &  67  Vict.  c.  71),  o.  52. 
(o)  Punei/  V.  Pusey  (1684),  1  Vern.  273. 
(p)  Wood  V.  RowoUffe  (184:7),  2  Ph.  383. 
(?)  17  &  18  Viot.  o.  125,  s.  78. 
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defendant,  ■which  could  not  be  taken  into  account  in  an 
action  for  damages  for  breach  of  contract. 


Equity  will  not,  of  course,  compel  the  specific  perform-  Contracts  of 
anco  of  a  contract  which  is  immoral  or  contrary  to  the  which  equity 
law  of  England  (r),  even  though  it  may  be  legal  in  the  J^f„l'°Q 
country  where  it  was  made  (s) .    Thus,  the  Court  will  not  specific 
enforce  an  agreement  between  husband  and  wife  for  future  performance : 
separation  (f),  and  it  was  at  one  time  thought  that  an  p)  Illegal  or 
agreement  even  for  immediate  separation  was  contrary  to  contracts, 
the  policy  of  the  law,  and  therefore  unenforceable,  but  it 
is  noW  settled  that  such  an  agreement  is  not  illegal,  and 
will  be  enforced,  provided,  at  any  rate,  the  agreement  is 
entered  into  by  way  of   compromise  of   matrimonial  or 
other  proceedings  which  the  one  party  has  taken  or  is  in 
a  position  to  take  against  the  other  (m)  .    Where  the  agree- 
uent  is  in  the  nature  of  a  compromise  of  proceedings,  it 
can  be  made  directly  between  the  husband  and  the  wife 
without  the  interposition  of  a  trustee  (x) ;   but  it  seems 
doubtful  whether,   in  the  absence  of  legal  proceedings 
actual  or  possible,  the  Court  would  even  now  enforce  an 
agreement  for  separation  (y). 

Again,  equity  will  not  enforce  an  agreement  which  is  (2)  Airree- 
taerely   voluntary,    even    though   it   is    contained   in   a  "^gJ^raLtion.* 
deed(z),  or  which  is  determinable  at  will,  such  as    an  (3)  ^gree- 
agreement  to  create  a  tenancy  at  will,  or  to  enter  into  mems  which 
partnership  for  no  fixed  term,  for  "equity,  like  nature,  arerevocahle 
does    nothing    in    vain"  (a).     But  an  agreement  for  a  °b!e***™'" 
tenancy  from  year  to  year  will  be  enforced  (&),  and  if  the 
plaintiff  has  done  acts  on  the  faith  of  the  defendant's 
agreement  to  take  him  into  partnership  for  a  fixed  term, 


(r)  Eivingr  v.  Osbaldiaton  (1837),  2  My.  &  Cr.  53. 

(s)  Hope  V.  Hope  (1857),  8  De  G.  M.  &  G.  731. 

(0  CartwHght  v.  Cartwright  (1853),  3  De  G.  M.  &  G.  982;  Re 
■  Rope  Johnstone,  1904,  1  Ch.  470;  Brodie  v.  Brodio,  1917,  P.  271. 

(a)  WiUon  V.  WiUon  (1848),  1  H.  L.  C.  538;  Cahill  v.  CahiU 
(1883),  8  App.  Ca.  420;  Hart  v.  Hart  (1881),  18  Oh.  D.  670;  Besant 
T.  Wood  (1879),  12  Ch.  D.  605. 

(x)  Macgregor  v.  Macgregor  (1888),  21  Q.  B.  D.  424. 

iy)  See  Hulse  v.  Uulse  (1913),  103  L.  T.  804. 

(z)  Jefferys  v.  Jefferys  (1841),  Cr.  &  Ph.  138. 

(a)  Heroy  v.  Birch  (1804),  9  \es.  357. 

(J)  Lever  v.  Koffler,  1901,  1  Ch.  543. 
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the  Court  will   order  the  execution  of    the    partnership, 
agreement  (c) . 

(4)  Contracts  The  incapacity  of  the  Court  to  compel  the  cornplete 
involving  per-  execution  of  a  contract  sometimes  limits  its  jurisdiction  to 
knowledge  or  Compel  Specific  performance.  This  principle  is  most 
inclination.  frequently  illustrated  in  cases  of  agreements  to  do  acts 
involving  personal  skill,  knowledge  or  indination.  Thus, 
in  iMmley  v.  Wagner  {d),  where  a  lady  agreed  with  a' 
theatrical  manager  to  sing  at  his  theatre  for  a  definite 
period,  the  Court  refused  to  order  her  to  sing;  but,  as  the 
ajgreement  contained  a  clause  by  which  she  engaged  not 
to  use  her  talents  at  any  other  theatre  or  concert  room 
during  the  agreed  period,  the  Court  granted  an  injunction 
to  prevent  her  from  breaking  this  negative  term.  Such  an 
injunction  will,  however,  in  the  case  of  a  contract  for 
personal  services,  only  be  granted  where  there  is  a  negative 
stipulation  of  a  definite  character  (e).  Again,  equity  will 
not  enforce  an  infant's  apprenticeship  deed  (/),  the  deed 
being  enforceable  before  the  justices  under  the  Employers 
and  Workmen  Act,  1875  {g);  but,  after  the  apprentice- 
ship is  over,  the  Court  wiU  grant  ah  injunction  to  prevent 
the  breach  of  a  reasonable  restrictive  covenant  contained; 
in  it  {h) . 


(5)  Contracts 
requiring 
constant 
superintend- 
ence by  the 
Court. 


On  the  same  principle,  a  contract .  to  do  continuous 
successive  acts  involving  constant  superintendence  by  the 
Court  will  not  be  specifically  enforced  (i),:  though  th& 
Court  will,  in  a  proper  cage,  decree  the  execution  by  the 
defendant  of  a  covenant  to  .do  the  acts,  and  the  plaintiff 
will  then  from  time  to  time  recover  damages  from  the 
defendant  for  every  successive  breach  by  him  of  his. 
covenant  (Zc) .  This  principie  has  been  sometimes  alleged 
to  bo  the  foundation  of  the  rule  that  specific  performance 


(c)  Scott  V.  Eaument  (1868),  L.  B.  7  Eq.  112. 

{d)  (1852),  1  De  a.  M.  &  G.  604. 

(e)  Whiiwood  Chemical  Co.  v.  Hardman,  1891,  2  Ch.  416;  Chap- 
man V.  Westerby,  1913,  W.  N.  277.     See  further,  rmt,  p.  553. 

(/)  Be  Francesco  v.  JBarnum  (1889),  45  Ch.  D.  430. 

(<7)  38  &  39  Vict.  0.  90;  Green  v.  Thompson,  1899,  2  Q.  B.  1. 

(A)   Gadd  v,  Thompson,  1911,  1  K.  B.  304. 

(i)  Blachett  v.  Bates  (1865),  L.  E.  1  Ch.  App.  177;  Rfan-x. 
Mutual  Tontine,  1893,  1  Ch.  116. 

(k)  Wilson  V.  West  Hartlepool  Railway  Co.  (1865),  2  De  G.iJ- 
&  S.  475. 
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.will  not  usually  be  ordered  of  a  contract  to  build  or  repair;,  whether  a 
but  the  true  reason  of  the  rule  appears  to  be  that  damages  contract  to 
would  be  an  adequate  compensation  in  most  cases  for  the  l^^jld  or  repair 
breach  of  such  a  contract,  for  if  the  defendant  will  not  ^"rMd. 
build  the  plaintiff  can  find  some  other  builder  ready  to  do 
so,   and    can   recover  any   loss   fi-om   the   defendant    as 
damages.     In  fact,  the  Court  has  in  several  cases  ordered 
the  defendant  to  build  in  aocordanoe  with  his  contract, — 
mostly  eases  of  a  railway  company  acquiring  land  under 
an  agreement  to  build  a  station  or  railway  siding, — and 
it  is  now  settled  that  the  Ctourt  will  order  specific  per- 
formance of  an  agireement  to  build  if  (a)  the  building 
work  is  defined  by  the  contract,  and  (b)  the  plaintiff  has  a 
substantial  interest  in  the  performance  of  the  contract  of 
such  a  nature  that  damages  w^ould  not  compensate  him 
for  the  defendant's  failure  to  build,  ajid  (c)  the  defendant 
has  by  the  contract  obtained  possession  of  the  land,  so 
that  the  plaintiff  cannot  employ  another  person  to  build 
without  committing  a  trespass  (l). 

An  agreement  for  the  sale  of  the  goodwill  of  a  busi-  (6)  Contract  to 
ness  unconnected  with  the  businesis  premises  will  not  be  transfer 
enforced,  by  reason  of    the  uncertainty  of    the  subject-  f^^^ "' 
matter  and  the  consequent  incapacity  of  the  Court  to  give  without 
specific  directions  as  to  what  is  to  be  done  to  transfer  premises. 
it  (to).     But  if  there  is  a  contract  for  the  sale  of  the 
premises,  the  Court  can  compel  the  vendor  to  convoy  them, 
and  if  the  purchaser  gets  the  premises  the  probability  is 
that  he  will  get  the  old  customers. 

In  general  also,  where  an  agreement  comprises  two  or  (7)  Xon- 
morc  matters,  only  some  of  which  are  specifically  enforce-  severable  con- 
able,  the  Court  will  not  enforce  these  latter,  where  they  are  tracts, —-when 
dependent  on  the  others  (n) .    But  where  a  building  agree-  thereof 

ment  provided  that, the  lessor  should  grant  leases,  piece-  specifically 

enforceable. 

(I)  Wolverhampton  Corporation  v.  Emmons,  1901,  1  K.  B.  515; 
MoUjrreux  v.  Richard,  1906,  1  Ch.  34.  And  see  Greene  v.  West 
Cheshire  R.  C.  (1871),  L.  R.  13  Eq.  44;  Wilson  v.  Furness  R.  C. 
(1869),  L.  E.  9  Eq.  28;  Fortescue  v.  Lostvnthiel  R.  C,  1894,  3 
Ch.  621. 

(m)  Baxter  v.  Conolly  (1820),  1  J.  &  W.  576;  Darbey  v.  Whitaher 
(1857),  4  Drew.  134,  at  p.  139. 

(«)  Ogden  v.  Fossick  (1862),  4  De  G.  F.  &  J.  426;  Ryan  v. 
Mutual  Tontine,  1893,  1  Oh.  116. 

s.  33 
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meal,  to  the  builder  upon  the  completion  of  the  buildings 
on  the  several  plots,  and  the  conditions  as  to  building  on 
one  plot  had  been  fulfilled,  the  Court  enforced  the  agree- 
ment to  grant  a  lease  of  that  plot,  notwithstanding  that, 
as  regard^  the  other  and  unbuilt-on  plots,  the  Court  oould 
not  specifically  enforce  the  agreement  to  build  thereon  (o). 
And,  again,  where  some  of  the  terms  of  an  agreement  are 
legal  and  the  others  are  illegal,  if  these  latter  are  clearly 
severable,  the  Court  will  sometimes  enforce  specifically 
the  tei'ms  which  are  legal  (p) . 


(8)  Agreement 
to  refer  to 
arbitration. 


As  regards  agreements  for  a  reference  to  arbitration, 
equity  will  not  directly  enforce  an  agreement  to  appoint 
an  arbitrator  (q),  but  by  staying,  on  the  defendant's 
application,  any  action  which  is  brought,  the  Court  may 
indirectly  compel  performance  of  the  agreement  (r) . 


(9)  Contracts 
wantiug  in 
mntuality. 


A  contract,  in  order  to  be  specifically  enforceable,  must 
generally  be  mutually  binding.  The  Court  will  not,  as  a 
rule,  grant  specific  performance  at  the  suit  of  one  party 
when  it  could'  not  do  so  at  the  suit  of  the  other.  Thus,  rf 
a  vendor  has  no  title  to  the  estate  which  he  has  contracted 
to  sell,  and  no  right  to  compel  the  real  owner  to  convey, 
he  cannot  force  the  purchaser  to  take  a  conveyanoe  from 
the  real  owner,  who  after  the  diate  of  the  contract  expresses 
his  willingness  to  convey,  for  the  purchaser  has  no  right 
to  compel  the  real  owner  to  oonvey  (s) .  Again,  an  infant 
cannot  compel  specific  performance,  for  the  Ctourt  oould 
not  compel  specific  performance  against  him  (t) .  A 
married  woman,  however,  can  apparently  obtain  specific 
performance  of  her  contract  to  purchase  property,  for  the 
contract  can  be  enforced  against  her  (m).  It  is  mainly  on 
the  ground  of  making  the  remedy  mutual  that  the  Court 
orders  specific  performance  at  the  suit  of  the  vendor, 
though  in  many  cases  the  payment  of  damages  would 


(o)  WaUnson  v.  ClemenU  (1872),  L.  R.  8  Oh.  App.  96. 

(p)  Odessa  Tramways  Co.  v.  Mendel  (1878),  8  Oh.  D.  235. 

(?)  Re  Smith  and  Service  (1890),  25  Q.  B.  D.  545. 

(r)  Arbitration  Act,  1889  (62  &  53  Vict.  c.  49),  s.  4.  See  ante, 
p.  474. 

(s)  Forrer  v.  Hash  (1868),  35  Beav.  167,  171.  And  see  Se  Bryant 
and  Barmngham's  Contract  (1890),  44  Oh.  D.  218. 

(t)  Flight  V.  Bolland  (1828),  4  Euss.  298. 

(«)  Picard  V.  Hine  (1869),  L.  R.  5  Oh.  App.  274. 
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fully  compensate  him  for  the  purchaser's  breach  of 
contract  (a;) .  There  is,  however,  one  apparent  exception 
to  the  rule  as  to  mutuality  which  arises  by  reason  of  the 
Statute  of  Frauds  («/).  If  one  party  has  signed  a 
written  memorandum  of  the  contract,  and  the  other  has 
not  signed  it,  the  latter  may  maintain  an  action  for  specific 
performance  against  the  former,  though  not  vice  versa. 
Such  cases  are  supported,  first,  on  the  ground  that  the 
statute  only  requires  the  agi-eement  to  be  signed  by  the 
party  to  be  charged;  and  further,  on  the  ground  that  the 
plaintiff  by  bringing  an  action  makes  the  remedy, 
mutual  (z) . 

Lastly,  equity  will  not  specifically  enforce  a  contract  (lO)  Contract 
by  the  donee  of  a  testamentary  power  of  appointment  to  ^y  donee  of 
appoint  by  will  to  any  particular  individual,  not  even  if  *o*^^™™**^ 
the  contract  is  for  value,  but  the  individual  will  be  left  to  mak^ 
his  remedy  in  dama'ges  for  breach  of  the  contract;   for,  particular 
the  donor  of  the  power  having  made  it  exerciseable  by  ^PP"'"'™ent. 
will  only,  intended  the  donee  to  have  power  to  exercise  it 
until  hifi  death,  and  the  Court  will  not  assist  to  defeat 
the  donor's  intention  (a). 

Formerly,  where  the  Court  of  Chancery  refused'  specific  Where  the 
performance  of  a  contract,  it  had  no  power    to    award  Court  refuses 
damages  for  the  breach,  and   the  plaintiff   had   to  start  fo^^ance^it 
another  action  in  the  Common  Law   Court  to  recover  may  grant 
damages.     By  Lord  Cairns'  Act  (6),  however,  the  Court  damages, 
of  Chancery  was  emipowered  to  award  damages  in  lieu  of 
or  in  addition  to  specific  performance,  and,  although  that 
Act  has  been  repealed,  the  repeal  has  not  affected  the 
jurisdiction  of  the  Court  (c),  and  the  Chancery  Division 
can,  by  virtue  of  the  Judicature  Act,  1873,  give  complete 
relief  in  the  action. 

The  damages  recoverable  for  the  breach  of  a  contract  Damages  for 
for  the  sale  of  land  may  be  nominal  only,  or  may  be  sub-  breach  of 
etantial.     Where  the  breach  of  contract  arises  only  from  sei°\a^|*^ 


(x)  Cogent  v.  Gibson  (1864;),  33  Beav.  557. 
(V)  29  Car.  II.  c.  3,  s.  4. 

(z)  Flight  V.  Holland  (1828),  4  Kuss.  at  p.  301. 
(a)  Re   ParHn,   Hill    v.    Schwartz,    1892,   3    Ch.    510.       And   see 
Beyjua  v.  Lawley,  1903,  A.  C.  411. 

(6)  The  Chancery  Amendment  Act,  1858  (21  &  22  Vict.  c.  27). 
(c)  Sayers  v.  Collyer  (1884),  28  Ch.  D.  103. 
33(2) 
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substantial. 


when  nominal  a  .defect  in  the  vendor's  title,  and  the  vendor,  has  acted  in 
and  when  good  faith,  the  purchaser  cannot  recover  damages  for  the 
loss  of  his  bargain  (d),  but  the  vendor  is  liable  to  pay 
damages  if  he  can  make  a  good  title  and  will  not,  or  if  he 
will  not  do  what  he  can,  and  ought  to  do,  in  order  to 
obtain  a  good  title  (e),  or  if  he  cannot  carry  out  his  con- 
tract owing  to  his  inability  to  clear  off  a  mortgage,  that 
not  being  a  defect  in  title  (/) . 


Contract  for 
sale  of  land 
must  be 
evidenced  by 
■writing, 
except 

(1)  where-the 
sale,  is  by  the 
Court ; , 

(2)  where  the 
defendant 
does  not  plead 
the  statute  ; 


,In  order  that 'an  action  may  be  brought  for  the  specific 
performance  of  a  contract  for  the  sale  of  land  or  any 
interest  in  land,  there  must,  owing  to  the  .Statute  of 
Frauds  (gr),  usually  be  a  written  memorandum  of  the 
Contract,  signed  by  the  defendant  or  by  his  duly  autho- 
rised agent.  But  where  the. sale  is  effected  by  the  Court 
the  case  is  outside  the  statute,  for  the  statute  was  passed 
to  prevent  frauds  and  perjuries,  and  there  is  no  danger 
of  fraud  or  perjury  in  such  a  case  (h).  And,  for  the 
same  reason,  if  the  contract  is  set  out  in  the  plaintiff's 
statement  of  claim,  and  admitted  in  the  defendant's 
defence,  or  the  defendant  does  not  set  up  the  statute 
by  way  of  defence,  the  Court  would  order  specific  performs 
ance,  notwithstanding  the  absence  of  a  written  memo- 
randum duly  sigined  (i).  The  defendant  by.  not  pleading 
the  statute  is  deemed  to  renounce  the  benefit  of  it  (/),  and 
once  he  has  renounced  it  he  cannot  afterwards  by  amend-^ 
ment  revive  the  objection  (fc) .  But  although  the  def en-- 
dant  in  his  defence  admits  th^  contract,  he  may  at  the 
same  time  plead  the  Statute  of  Frauds  as  a  bar  to  the 
a,Gtion  (i?) . 


(3)  where  it      ,   Moi'epver,  in  spite  of  the  absence  of  writing,  the  Court 
ooMcientiwas    ^®  ^°-  ^^^  id'aily  habit  of  relieving  where  the  plaintiff  has 


(d)  Bain  v.  Fothergill  (1873),  L.  R.  7  H.  L.  C.  158;  Morgan  v.. 
.K««j!eZ;,  1909,  1  K.  B.  357. 

(e)'  Engd  v.  Fitch  (1869),  L.  R.  4  Q.  B.  659;  Bay  v.  Singleton, 
1899,  2  Ch.  320;  Jones  v.  GarMner,  1902,  1  Ch.  191;  Bray.broOks  v.. 
Whaley.  1919,  1  K.  B.  435. 

(/)  Re  Daniel,  1917,  2  Oh.  405. 

ig)  29  Car.  II.  c.  3,  s.  4. 

(h)  Att.-Gen.  v.  Zlaj/  (1748),  1  Ves.  Sen.  218. 

(j)  Gunter  v.  HaUey  (1739),  Amb.  586. 

(/)  Skinner  v.  McDovall  (1848),  2  De  G.  &  Sni.  265;  James  v. 
SmitJi,  1891,  1  Ch.  384. 

(k)  Spurrier  v.   Fitzgerald  (1801),  6  Ves.   548. 

0)'  Cooth  V.  Jackson  (1801),  6  Ves.  12,  at  p.  37. 
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•been  put  into  a  situation  which  makes  it  against  conscience  for  defendant 
in- the  defendant  to  insist  on  the  want  of  writing'  as  a  to  rely  on  the 
bar  to  the  relief  (to).     The    Statute   of   Frauds,  having  «**"««.  ^^t^^"- 
been  passed;  to  prevent  fraud,  oamiot  be  permitted  to  be 
used  as  an  engine  of  fraud,  or  to  cover  fraud  (n).     Thus,  (a)  because 
if  the  agreement  was  intended  to  be  put  into  writing,  but  the  agreement 
•was  not  put  into  writing!  owing  to  ttie  fraud  of  the  def enl-  educed  into 
dant,  he  would  not  be  allowed  to  set  Up  the  Statute  of  writing  by  his 
Frauds  as  ja  bar  to  the  action  (o) .     And  if  the  plaintifi  ^'^^"^ :  °^ 
has  wholly  or  in  part  executed  his  part  of  a  parol  agree-  |^)  ^^"^'"^.^ 
'ment  in  the  confidience  that  the  defendant  would  do  the  hatperS^ed 
same,  the  Court  often  orders  specific  performance  on  the  his  part  of  the 
ground  that  it  would  be  ^  fraud  on  the  defendant's  part  agreement, 
not  to  carry  out  the  contract  {p) , 

This  doctrine  of  part  performance,  as  it  is  called,  is  To  what 
riot  confined  to  contracts  for  the  acquisition'  of  an  interest  contracts  the 
in  Jand.     Probably  it  applies  to  all  oases  in  w-hich  the  p°rt'^erfoLi- 
Court  would  entertain  an  action  for  specific  performance  ance  applies, 
if    the    contract    were    in    writing  (g).     But    it    !»■  a 
purely  equitable  doctrine,  applicable  only  to  actions  for 
specific  performance,  and,  therefore,  if  relief  by  way  of 
^jecific  performance  is  not  available,  the   acts    of  part 
performance    will    not    enable    the   plaintiff     to    obtain 
damages  (r) . 

The  act  of  part  performance  must  have  been  done  by  What  acts  oi 
the  plaintiff;  part  performanoe  by  the  defendant  will  not  part  perform- 
take  a  ciase  out  of  the  Statuteof  Frauds  (s) .    With  regard  g^ofent  to 
to  the  question  what  acts  are  sufficient  part  performance  take  the  case 
to  enable  the  plaintiff  to  obtain  specific  performancie  of  °^^  °^  ^^^ 
a  parol  a;gireement,  it  is  settled  that  they  must  be  exclur  ^  *  "  ®- 
sively  referable  to  the  contract  set  up  by  the  plaintiff,  ^twely^ 
i  e„  such  as  c^^d,be,^g^^^^YM  no  other  yiew„OT  d^^g^  ^ffe%%,tp 
than  to  perfonp,,t|^^.-i|gtj^fpifjit.(^t) .    Thus,  in  M<;^^|jgw  f^  the  ^fie^ 


(m)  Bond  v.  Hopkins  (1802),  1  Sch.  &  Lef.  413,  at  p.  433.         ' 

(n)  Lincoln  v.  WrigHi  (1859),  4  De  G.  &  J.  16;  He  Marlborough, 
Davis  V.   Whitehead,  1894,  2  Ch.  133..  ;    ^ai)   f«) 

•    (o)  Maxwell  v.  MontaeicteXiliSy/Pieo.  Oh.  526.         i   v.\  ,'i.i 
.  ipy  Lester  v.  i?da:w6/*..<1701)>^2  Wh.  &  Tud.  L.  C.  464.  ki-.'J     hj/ 

Iq)  McManus  v.:.CdMe  (IWiyfiSjCh.  D.  681.     But  see  SrHttinV.. 
Sossiter  (1883'),,  11  ftl  B)  D>  123.'V  .f  ^'V  i  ,, )  ! 

(r)  Lavery  v.  Pursell  (1888),  39  Ch.  D.  508.  ;  ,s>',.Jr,w.,J 

'  («)  Caton  V.  C<?i!o«U(<i-865);(Xi..iB.  1  Gh.  App.  137.  ■Wi  ,-., 

(<)  Gunter  v.   Ilalsey    (1739),  Amb.   586;    Maddison   v.    •AldxrioS 
(1883),  7  App.  Caa.  467i':        (  -  ;'  .WJ'  '.    (  .) 


menj^t.up. 


518 


THE  PRINCIPLES  OF  EQUITY. 


Alder  son  (u),  where  an  intestate  had  induced  a  woman 
to  serve  him  as  his  housekeeper  without  wages  for  many 
years,  3,nd  to  give  up  other  prospects  of  establishment 
in  life,  by  a  verbal  promise  to  make  a  wiU  leaving  her  a 
life  estate  in  land,  and  had  afterwards  sig'ned  a  will,  not 
duly  attested,  by  which  he  left  her  the  life  estate,  it  was 
held  by  the  House  of  Lords  that,  even  if  there  had  been  a 
contract,  which  there  was  not,  the  woman's  acts  in  serv- 
ing the  deceased  without  wagies  till  his  d6a,th  were  not 
sufficient  part  performance,  for  her  service  was  not  un- 
equivocally and  in  its  own  nature  referable  to  the  alleged 
contract.  For  the  same  reason,  payment  of  a  part,  or  even 
apparently  the  whole,  of  the  purchase-money  is  not  suffi- 
cient part  performance  of  a  contract  for  the  sale  of  land, 
for  "  the  payment  of  money  is  an  equivocal  act,  not  (in 
itself),  until  the  connection  is  established'  by  parol 
evidence,  indicative  of  a  contract  concerning  land"  (a;)- 
And'  payment  of  rent  in  advance  under  a  verbal  agreement 
for  a  lease  is  also  insufficient,  the  tenant  not  having  taken 
possession  (y).  So,  too,  are  acts  which  are  merely  intro- 
ductory or  ancillary  to  the  completion  of  a  contract,  such 
as  delivering  the  abstract,  going  to  view  the  estate, 
making  valuations  and  the  like  {z) .  Where,  however,  the 
defendant  entered  into  a  verbal  contract  to  buy  from  the 
plaintiff  a  plot  of  land  with  a  house  upon  it  which  the 
plaintiff  was  to  build  for  her,  and  during  the  progress 
of  the  building  she  frequently  visited  the  site  and  made 
suggestions  for  material  alterations  arid  improvements, 
:which  were  carried  out  by  the  plaintiff  at  her  request,  it 
:was  held  that  the  acts  of  the  plaintiff  were  sufficient  part 
performance  to  entitle  the  plaintiff  to  specific  per- 
formance (a) . 


Taking  or  The  usual  act  of  part  performance  to  take  the  case  out 

delivering        ^f    t^g  Statute  of   Fraudb  is  the  delivery  or  taking  of 
possess  n        possession  under  the  contract.    Possession,  however,  is  not 


(«)  (1883),  7  App.  Cas.  467. 

(a;)  Per  Lord  Selborne,  L.  C,  in  Maddison  v.  Alderson  (ISftS),  7 
App.  Cos.,  at  p.  479;  Cliiian  v.  Coohe  (1802),  1  Sch.  &  I^ef.  40; 
Hughes  v.  Morris  (1852),  2  De  G.  M.  &  G.  349,  at  p.  356. 

{y)  Thuraby  v.  Eccles  (1900),  70  L.  J.  Q.  B.  91;  ChapronUre  v. 
Lambert,  1917,  2  Ch.  356. 

(z)  Clerh  v.  Wright  (1737),  I  Abk.  12;  Whaley  v.  Bagnel  (1765), 
1  Bro.  P.  O.  345. 

(«)  DicMnson  v.   Barrow,  1904,  2  Ch.   339. 
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sufficient  if  it  can  be  explained'  apart  from  the  alleged  under  the 
contract,  so  that  where  a  tenant  in  possession  sued  for  the  contract  ib  the 
specific  performance  of  an  alleged'  agreement  to  grant  him  p*^.  •*" 
a  new  lease  and'  set  up  his  possession  as  an  act  of  part  performance, 
performance,  it  was  held'  not  to  be  such,  because  it  was 
referable  to  his  pre-existing  character  as  tenant  (&).    But 
if  possession  is  taken  solely  under  and  after  the  contract, 
or  if  the  possession,  although  delivered  before  the  contract, 
is  continued  subsequently  to  the  contract,  and   the  con- 
tinuance of   the   possession  is  referable  unequivocally  to 
the  contract  (c);  or  if,  in  the  case  of  an  existing  tenancy, 
the  nature  of  the  holding  is  made  different  from   the 
original  tenancy,  as  by  the  payment  of  a  higher  rent,  or 
by  any  other  unequivocal  circumstance  referable  solely 
and  exclusively  to  the  new  contract  (d), — in  either  or  any 
of  these  cases,  the  possession  will  be  an  act  of  part  per- 
formance, and  will  take  the  case  out  of  the  statute,  more 
especially   where    the    party   let    into   or  remaining  in 
possession     has    expended     money    on    repairs    or    other 
improvements  (e). 

Marriage  is  not  alone  a  part  performance  of  a  parol  Marriage  is 
agreement  in  relation  to  it;  for  to  hold  this  would  be  to  not  in  itself 
overrule  altogether  the  Statute  of  Frauds,  which  enacts  fo^anoe'so 
that  every  agreement  in  consideration  of  marriage  to  be  as  to  render 
binding  must  be  evidenced  by  a  written  memorandum,  enforceable 
signed  by  the  party  to  be  charged  or  his  duly  authorised  tract madein 
agent  (/).     But  a  parol  contract  may  be  taken  out  of  the  consideration 
statute  by  acts  of  part  performance  independently  of  the  °^  mamage. 
marriage.     Thus,  in  Surcombe  v.  Pinniger  (g),  a  father, 
before  the  marriage  of   his  daughter,  told   her  intended 
husband  that  he  meant  to  give  certain  leasehold  pro- 
perty in  Oarey  Street  to  them  on  their  marriage.     After 
the  marriage  he  gave  up  possession  of  the  property  to 
the  husband,  to  whom  he  directed  the  tenants  to  pay  their 
rents,  and  handed  to  the  husband  the  title  deeds.     The 


(*)  Willg  V.  Stradling  (1797),  3  Ves.  378.  And  see  Brennan  i. 
Bolton  (1842),  2  Dr.  &  War.  349. 

(c)  Bodson  V.  Heuland,  1896,  2  Ch.  428;  Bias  v.  Bygate,  1918, 
2  K.  B.  314. 

(<f)  miler  V.  Sharp,  1899,  1  Ch.  622. 

(e)  Lester  v.  Foxeroft  (1701),  2  Wh.  &  Tud.  L.  C.  464. 

If)  Caton  V.  Caton  (1866),  L,.  R.  1  Ch.App.  137,  at  p.  147. 

('ff)  (1853),  3  Do  G.  M.  &  G.  S71.  And  see  Ungley  v.  Unri/r;/ 
(1877),5Ch.  D.  887. 


520 


THE.  PRINCaiI'LES  OF  EQUITY. 


husband  also  expended  money  on  the  property.     It  was 
Jield  that  there,  phad  been  sufficient  part  performance  of 
--.      "    thocpntpact  to  ,take  the  case  out  of  the  Statute  of  Frauds. 
^  _,„■;'.;■  And  it  nxast,J>e  remembered  that  the  statute  only  creates 
a  rule  of  evidence,  and  does  not  render  the  contract  void 
because  it  is  not  made  in  writingi;  so  that  a  written  memo- 
randum, signed  by  the  party  to  be  charged,  is  sufficient 
to  satisfy  the.  statute,  although  it  is- not  made,  until  after 
But  if  the        the  marriage  [h) .     Moreover,  a  representation  as  to  an 
marnage         existing  fact  made  by  one  party,  although  made  by  word 
the  faUh  of  a    of  mouth,  for  the  purpose  of  influencing  the  conduct  of 
representation  the  other  party  and'  acted  on  by  him,  /will  create  an  equit- 
°Vlth'       1    ^^^^  estoppel,  so  that  the  party  who  has  made  the  repre- 
or  -written,       sentation  will  not  be  allowed  to  allege  afterwards  that  the 
the  party  _       statement  was  untrue  {i) .    Therefore,  if  during  the  treaty 
"'to™ed*rom  ^^^'  ^  carriage  between  A.  and  B.,  O.  represents  that  a 
denying  its      certain  demand,  is  non-existing,  he  will  not  be  allowed 
trath.  afterwards  to  assert  the  existence  of  the  demand  (fc)„  and 

even  if  the  person  who  made  the  representation  was  an 
infant  at  the  time,  he  will  be  bound  thereby  (I).  But  to 
Imve  this  effect  the  representation  must  be  of  an  existing 
fact.  A  mere  representation  of  an  intention  to  do  some- 
thing in  the  future  creates  no  estoppel,  and  a  representa- 
tion even  as  to  an  existing  fact  gives  the  party  who  acts 
upon  it  no  right  of  action  unless  it  is  made  fraudulently, 
or  unless  it  forms  part  of  a  contract  (m).  Estoppel,  is 
not  a  cause  of  action,  but  a  rule  of  evidence. 

AotiOTifor  Where  there  is  a  contract  for  the  sale  of  land,  and  it 

formauoe  —  i®  desired  ■  to  have  the  contract  specifically  enforced  in 
parties  to.  ec[uity,  it  is,  properly  speaking,  only  the  parties  to  the 
oolitract  or  their  representatives  "who  are  to  be  made 
plaintiffs  atnd  defendants  respectively  in  the  action. 
Therefore,  ■whei'6  a  mortgagor  "has  sold',  the  mortgage  is 
'liot'.pi  Tiebessary  defeii!d^ft*^i)  'tke^iirchaser's  actio^  fi)t 
S^ifio  performance  (My;"dW(I,'Whtfr#^a;'morfcgagee  has  soiti, 
tfe.^  mOrtgEfgor  is  not  ^'fflefeegs^ry'fl^endint  (o),  no  reHSf, 

,,  (A)  $e  Holland,  Grefff  ■v.,JIollan^,,l^0^,.2  Oh.  360.,  -.  , 

(i)  Hammerstey  v.  Se  Biet  '(184$),  12  CI.  &  Fin.  45.         ,     '    .^Jx 
.  0)  ,Nevai  \..WUkinion..il1&%),  I  Bro'.  C.  C.  543.  ,'-  V 

It)  Milts  Y.  Fox  (1887)',  37  Ch.  D.  ISC  ,'i  <- 

(m)  Jorden  v.  Money  (1854J,,  5  H.  .L.,p.  185;  Maddison  v.  Mier- 
son  (1883),  8  App.  Cas.  idty.'lte  fieleug.  Farina  v.  EicJais,  HlOO, 
1  Ch-,.331.  ;'."',      U'^  -  ) 

,.^C>0  Fae&er  \, -Small  (IBS'?);, 3,, My.  &:  Cf.  63.  ij 

'  '  (d)   Carder  v.  Morgan  (1811),  18  Ves.  344.  jl . 
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other,  than  the  specific  performance  only  of  the  contract, 
being  claimed.  And  similarly,  when  A.  has  sold  to  B., 
and  then  afterwards  has  sold  to  0.,  the  action  of  B.,  for 
specific  performance  simply,  is  against  A.  only,,  and  C. 
is  not  properly  made  a  co-defendant  with  A.  (p).  Also, 
where  an  agent  has  boug'ht  in  his  own  name,  the  vendor 
properly  sues  the  agent  only,  any  questions,  that  may  be 
subsisting,  between  the  principal  and  the  agent  inter  se, 
not  concerning  the  purchaser  in  a  mere  specific  perform- 
ance action  {q) .  Again,  if  A .  agrees  to  grant  a  lease  to 
B.,  and,  before  doing  so,  executes  a  mortgage  to  C,  who 
has  notice  of  the  agreement,  the  action  by  B.  for  specific 
performance  of  the  agreement  is  properly  against.  A.  only, 
and  not  also  against  O.  (r) .. 


To  an  action  for  specific  performance  of  a  contract  for  Special 
the  sale  of  lands,  the  want  of  writing  to  evidence  the  defences  to  a 
contract  is,  usually,  a  good  defence,  unless,  it  is  displaced  ^^''g^sl  per- 
in  one  or  other  of  the  ways  above  indicated;   and  there  formance. 
are  also  the  nine  following  other  defences  to  such  an 
.action,  that  is  to.  say: — 

(1)   Misrepresentation. — A    misrepresentation    having  (i)  Misrepre- 
relation   to    the    contract,   whether   made   innocently   or  sentation,  by 
fraudulently,  is  a  ground  for  refusing  specific  perform-  hi^jjf'*^' 
ance,  at  the  instance  of  the  party  who  made  the  misrepre-  reference  to 
sentation,  and    may,  in    certain  cases,  be  a  ground   for  the  contract, 
rescission  of    the  contract  at  the  instance  of    the  party 
deceived;  misrepresentation  even  as  to  a  small  part  only 
of  the  contract  will  prevent  the  party  making  it  from 
obtaining  specific  performance  (s).      The  misrepresenta- 
tion of  an  agent  acting  within  the  scope  of  his'  authority 
.is  the  misrepresentation  of  his, principal  (^).  !    i  --; 

Inliledcai^  oi  ai<sM.e  of  leasehold  ■lfflad^iaDife|>rBfee!©8atioti 
■that  the  ■  lease 'c<Mntains  no  uiiusual  oAveoantBjJf^fvMJv.be  a 
good-^QJjnai  of  dpfence,  if  the  leasd^boniiailnsiiiiBfact  a 
covenaa't  tbr  feidldikrid  thereafter  mAiateinf  biildijigiS';  of  a 
value -to-command-double  the  rent  reserved  by  4he  lease, 
Kr<:-    :';  .vYh.}  ^:-   ■.■■.■■\vV..(S^. 

..■,X,-ipy'Cutp,v'/^odei,  (1842),  1  ColC,i,i^v223..,t'vx\   ''  .', 

{q^.ChuiwAck"-^.  Maden  (1851),  9  J-I.iiv.)l&8,.T!-.., ;   ,  -^-.-iS,,-.,  . 

(r)  Zong  v.  Benning.  (1844),  83  5eav.«.,585.  ,.  ■■  '!   .    i 

,-    ,       ..^{s\^CUrmpnt.s„'Tasburgh  {\%\°i-),itv.!i:,^i\l%\>\\^   (■.,) 

'    (i)  Mullens  v.  MiUei-  (1882),  22  Gh,  ,P.,.,1.94v, ;  .     /  .■.^u,' 
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or  contains  a  covenant  to  erect  only  one  house  on  the 
land,  or  any  other  like  restrictive  covenant;  and  the  pur- 
chaser "will  be  discharged  from  the  contract,  because,  if 
he  completed,  he  would  be  bound  by  the  covenants  in 
question,  or,  if  not  bound  by  them,  would  at  any  rate 
be  harassed  by  their  existence  (m)  . 

f2)  Mistake.  (2)  Mistefce .—Mistake    may    also    be    a    ground    of 

defence,  and  parol  evidence  is  admissible  to  prove  the 
mistake  in  spite  of  the  Statute  of  Frauds,  for  the  statute 
does  not  make  a  written  agreement  more  binding  than  it 
was  before  the  passing  of  the  statute.  "It  does  not  say 
that  a  written  agreement  shall  bind,  but  that  an  unwritten 
agreement  shall  not  bind"  (x). 

The  mistake  may  be  of  such  a  nature  as  to  avoid  the 
contract  altogether  by  precluding  any  assensus  ad  idem 
which  is  required  in  every  contract.  Where  this  is  the 
ease  it  is  clearly  a  good  defence  to  an  action  for  specific 
performance,  for  it  would  be  a  complete  answer  to  a  claim' 
for  damages.  Where  there  is  no  contract,  there  can  be 
no  damages  and  no  specific  performance.  But  even  where 
the  mistake  is  not  of  this  fundamental  character  it  may 
be  a  ground  for  refusing  specific  performance  and  ordering 
the  payment  of  damages  instead.  This  would  be  so  if 
the  plaintiff  had  contributed  to  the  defendant's  mistake, 
even  though  unintentionally  (y),  or  if  to  order  specific 
performance  would  cause  great  hardship  to  the  defendant, 
especially  if  the  plaintiff  knew  of  the  mistake  and  took 
advantage  of  it.  Thus,  where  a  vendor  by  mistake 
offered  to  sell  an  estate  for  £1,100  instead  of  for  £2,100 
as  he  in  tended  j  and  the  purchaser  knew  that  the  figure  was 
a  mistake,  the  Court  refused  specific  performance  (z),  as 
it  did  also  in  Matins  v.  Freemcm  (a),  where  the  purchaser 
bid  for  and' bought  one  lot  at  an  auction  in  the  belief  that 
he  was  buying  a  totally  different  lot,  and  it  would  haVe 
been  a  great  hardship  on  him  to  compel  him  to  bike  the 
property.    It  seems,  however,  that  if  the  mistake  is  purely 

(«)  Andrew  v.  AUJcen   (1882),  22  Ch.  D.  218. 

(x)  Clinan  v.  Cooke  (1802),  1  Soh.  &  Lef.  39. 

(y)  Denny  y.  Hancock  (1870),  L.  E.  6  Ch.  App.  1;  Wilding  v. 
Sanderson,  1897-,  2  Gh.  534.     And  see  ante,  p.  415  et  seq.. 

(«)   Webster  v.  Cecil  (1861),  30  Beav.  62. 

(b)  (1837)i  2  Keen,  25;  But  see  Tamplin  v.  James  and  Van 
Praagh  v.  Everidge,  infra. 
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that  of  the  defendant  himself,  not  induced  in  any  way 
by  the  plaintiff,  the  Court  will  only  refuse  to  order  specific 
performance  against  him  if  a  Hardship  amounting  to  in- 
justice would  be  inflicted  upon  him  by  holding  him  to 
his  bargain.  Thus,  in  Tamplin  v.  James  (6),  a  purchaser 
who  had  bought  at  an  auction  an  inn  and  a  shop,  believing 
that  two  plots  of  ground  at  the  back  formed  part  of  the 
property,  but  the  particulare  of  sale  and  the  plan  exhibited 
at  the  auction  described  the  property  correctly,  was  com- 
pelled to  perform  his  contract.  And  this  case  was  followed 
by  Kekewich,  J.,  in  Van  Praagh  v.  Everidge  {e),  where 
.the  purchaser,  through  his  own  mistake,  bought  an 
entirely  different  property  from  that  which  he  had  in- 
tended to  buy.  In  both  these  cases  there  was  no  "  hard- 
ship amounting  to  injustice "  in  holding  the  purchaser 
to  his  bargain,  and  that  appears  to  be  the  distinction 
between  them  and  Maims  v.  Freeman  {d). 

Where  the  mistake  consists  not  in  the  formation  of  the  Defendant 
contract,  but  in  its  reduction  into  writing,  the  defendant  ^^  always 
can  always  set  up  the  error  as  a  defence,  producing  parol  ^rirten  * 
evidence  to  show  that,  on  account  of  an  omission,  mistake,  agreement  is 
or  fraud,   the  agreement  as  wi'itten  does  not  represent  not  the  real 
the  real  agreement  between  himself  and   the  plaintiff. 
Thus,  where  an  action  was  brought  for  the  specific  per- 
formance of  an  agreement  to  grant  a  lease  at  a  rent  of  £9 
per  annum.  Lord  Hardwicke  admitted  evidence  to  prove 
that  it  ought  to  have  been  a  term  of  the  agreement  that 
the  plaintiff  should  pay  all  taxes  (e) .     Where  a  mistake 
in  the  writing  is  proved,  the  Court  may  either  dismiss 
the  plaintiff's  action  or  grant  specific  performance,  taking 
care  that  the  real  contract  is  carried  into  effect.     Which 
course  the  Court  will  adopt  depends  upon  the  particular 
circumstances  of  each  case  (/) . 

Whether  it  is  open  to  the  plaintiff  to  prove  that  the  whether 
written  agreement  does  not  represent  the  real  contract,  plaintiff  can 


(6)  (1880),  15  Ch.  D.  215. 

(c)  1902y  2  Ch.  266;  reversed  on  another  ground  -by  the  Court 
of  Appeal,  1903,  1  Ch.  434. 

W  (]837),'2  Keen,  25. 

(«)■  Joynes  v.  Stntham  (1746),  3  Atk.  388. 

(/)  London  and  Birmingham  Railway  Co.  v.  Winter  (1840),  Or.  & 
Ph.  57;  Smith  v.  Wheatcroft  (1878),  9  Ch.  D.  223. 
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doubtful. 


Towns/lend  v, 
Stanffroom. 


set  up  a  parol  and  to  claim  to  have  specific  performance  of  the  agreement 
variation  is  ^ith  a  variation,  is  uncertain.  Before,  the  Judicature  Act, 
1873  (;g),  it  appears  to  have  been  "settled  that  the  plaintiff 
could  not  set  up  a  parol  variation  unless  the  variation  w^s 
whoUy  in  favour  of  the  defendant,  and  the  plaintiff  sub- 
mitted to  perform  the  agreement  with  the- variation  (fe), 
or  unless  there  had  been  part  performance  by  the  plaintiff 
of  the  agreement' as  variedj  or  unless  the  def endaJQt, had 
been  guilty  of  fraud  (i).  The  case  of  Toumshend  v. 
StangrocM  {Ic)  affords  a  stuong  illustration  of  the  former 
distinction  between  the  rights  of  a  plaintiff  and  of  a  deffen- 
dlanfc  isettiiig'  up  a  parol  variation  to  a  written  coijtraet. 
There  a  lessor  asked  for  specific"  performance  of  a  written 
agreement 'for  a  lease,  with  aVariation  as  to  the  quantity 
of;  land  to  be  included  in  the  lease,  supported  by  parol 
evidence.  The  lessee  counterclaimed  for  specific  perform- 
ance of  the  written  agreement  simply.^  Lord  Eldon 
refused  both  applications;  the  lessor's,  because  the  parol 
evidence:w:as  not  admissible  on  behalf  of  the  lessor  sgek- 
imgi  speciflp  performance;  tho  lessee's,  because;;  the evidtence 
was  admissible  when  adduced  by  the  lessor  as  defendaiit, 
for  the  purpose. of  showingi  that  by  mistake,, qr  surprise 
the  w;ritten  agreement  did  not  cont£|.in  the  terms  intended 
to  be  introduced  into  it.  It  has  been  suggested  that  this 
distinction  is  Jiovf  obsolete.  The  Judicature  Xct,  1873  (?), 
nequires  the  Court  to  grant  to  the  parties  in  one  actioai 
all  the  relief  to  which  they  are.  entitled,  and,  therefore,  it 
iis  said,  the  Court  can  rectify  the  written  agreement  and 
order  specific  performance  of  it  in  the  same,  action  (;)W). 
And  North,  J.,  did,  in  fact,  entertain  an  action  for  the 
rectification  of  a  contri9,ct,  and  for  the  specific  pprforinanfle 
•of  it,  in  fi,  case  in  -^hich  the  Statute  of  Fraud's  did; not 
create  a  bar  («^,..  But' in  another  qase.  F.arvy^^I,,  L,.,J., 
treated  the  old  distinction  .as  ||jllj^§g^s'^i^g)^ijg;^pite  of 
the  Judicature  Act  (o) . 


"    (V)  36  &  37  Vict.  0.  66. 

(/*)  Martin  v.  Pycroft  (1852),  2  Da  G.  M.  &  G.  785. 

(i)  See  Woollam  v.  Beam  (1802),  2.',Whfl&.n)udl  1.0  €.  p.  alT„ 
.(SB^io.te*.  Yd   linuo-ir.!   •  ■•■■'.■,<■'    ■ 

(k-)  (ISOl),  6  Ves.  328. 

(0  36  &  37  Vict.  0.  66,  s.  24  (7). 

(m)  Fry,  Speciflo  Perfonhance,   §   SiiStl)  m 
e   6«»1),0/?eS-v..,K»>»fej- ,(1886>,.  34  Ch.  Bfiv367a 

(o)  Maij  V.  PZa«s.l900,  1  Ch,  616.  ' 
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Where  the  parol  valuation  which  the  plaintiff  or  defen-  Subsequent 
dant' seeks  to  set  up  is  a  further  term  agreed  to  between  pa"?! 
the  parties  mhsequently  to  the  written  agreement,  there  '^*"**'°"- 
is  no  question  of  mistake,  and  the  parol  variation  is  in- 
admissible under  the  Statute  of  Frauds,  except  where  the 
refusal  to  perform  it  might  amount  to  a  fraud'  or  there 
have  been  such  acts  of  part  performance  as  would,  in  the 
absence  of  writing  altogether,  have  justified  an  order  for 
specific  performance  {'p).     Parol  evidtence  is  admissible  to 
show  that  a  contract  required  to  be  in  writing  under  the 
statute  has  been  rescinded  by  verbal  agreement  {q) . 

(3)  Misdescription. — One  not  uncommon  ground  of  {3)  Misde- 
defenco  is,  that,  by  a  misdescription  of  the  property,  the  soription  a 
defendant  has  purdhased  what  he  never  intended  to  pur-  |^°™d  "* 
cliase.     Under  this  defence,  two  classes  of  cases  arise:  — 

(a)  Cases  where  the  misdescription  is  of  a  substantial  Two  classes  o 
character,  and  will  not,  in  justice,  admit  of  com-  oases. 
pensation< 
,    (b)  Cases   where     the     misdescription   is    of  .  such   a 
character  as  fairly  to  adimit  of  compensation. 

■  (a)  Where  the  misdescription  is  substantial,  the  pur-  us  where 
chaser  is  entitled  to  resist  specific  performance,  and,  more-  misdescrip- 
over,  is  entitled  to  rescind  the  contract.     "The  Court,"  tio^is 
said  Lord  Eidon  (r),  "  is,  from  time  to  time,  approaching  p'^cWr'' 
nearer  to  the  doctrine  that  a  purchaser  shall  have  that  cannot  be 
which  he  contracted  for,  or  not  be  compelled  to  take  that  compelled  to 
which  he  did  not  mean  to  have."    In  other  words,  if  the  ^°^PJe^i„a"* 
effect  of   the  misdescription  is  to  prevent  the  purchaser  the  contract.' 
from  reaUy  getting  the  property  which  he  bought,  there 
is  po  enforceable  contract  (s) .     Thus,  where  property  is  Examples  of 
sold  as  freehold,  and  it  turns  out  to  be  copyhold  {t),  or  as  substantial 
copyhold,  and  it  turns  out  to  be  partly  freehold  {u),  the  ^isdescnp- 
vendor  cannot  compel  specific  performance,  although  free- 
hold may  be  better  than  copyhold.     "It  is  impossible  to 
enter  into  a  consideration  of  the  different  motives  which 

(j>)  Price  V.  Dyer  (1810),  17  Ves.  356;  Van  v.  Corpe  (1834),  3 
My.  &  K.  269,  277;   L'.gal  v.  Miller  (17S0),  2  Ves.  Sen.  299. 

(?)  Morris  v.  Baron  ^  Co.,  1918,  A.  0.  1. 

(r)  Knatchbull  v.   Grueber  (1817),  3  Mer.  146. 

(«)  Flight  V.  Booth  (1834),  1  Bing.  N.  C.  370.  Contrast  Shepherd 
y.  Croft,  1911,  1  Oh.  521. 

(«)  Hart  V.  Swaine  (1877),  7  Ch.  D.  42. 

(«)  jyles  V.  Cox  (1852),  16  Beav.  23. 
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may  induce  a  person  to  prefer  property  of  one  tenure  to 
another.  The  motives  and  fajicies  of  mankind  are  infinite, 
and  it  is  unnecessary  for  a  man  who  has  contracted  to 
purchase  one  thing*  to  explain  why  he  refuses  to  accept 
another  ".(r) .  So,  too,  a  purchaser  who  has  contracted  to 
buy  a  lease  will  not  be  compelled  to  take  an  underlease, 
the  differences  between  an  original  lease  and  an  underlease 
being  differences  not  of  value  but  of  tenure  (x) .  So, 
again,  where  a  wharf  and  jetty  were  contracted  to  be  sold, 
and  it  turned  out  that  the  jetty  which  was  essential  to  the 
enjoyment  of  the  property  was  liable  to  be  removed  by 
the  Corporation  of  London,  specific  performance  was 
refused  («/).  And  in  another  case  (z),  where  on  the  sale 
of  a  residence  and  four  acres  of  land  it  appeared  that  there 
was  no  title  to  a  slip  of  ground  of  about  a  quarter  of  an 
acre  between  the  house  and  the  high-road,  so  that  people 
in  passing  could  look  in  at  the  windows,  the  Court  refused 
specific  performance,  as  it  did  also  where  on  a  sale  of 
agricultural  land  there  proved  to  be  no  right  of  cartway 
to  it  (a) .  In  these  cases  of  substantial  misdescriptibn,  the 
purchaser  is  not  prevented  from  resisting  specific  per- 
formance and  rescinding  the  contract  by  a  condition  of 
sale  providing  that  errors  shall  not  annul  the  sale,  but 
shall  be  a '  matter  for  compensation  (&),  and  this  is 
a  fortiori  the  case  if  the  condition  provides,  that  no  com- 
pensation shall  be  avowed  for  a  misdescription  (c) . 

Purchaser  Although  a  substantial  misdescription  entitles  the  pur- 

may,  how-       chaser  to  refuse  to  be  bound  by  the  contract,  he  may, 
specifio'pCT-     nevertheless,  in  many  cases  insist  on  the  vendor  conveying 
formanoewith  what  he  has  with  an  abatement  of  the  purchase-money  as 
anabatement;  compensation.     "If,"  said  Lord  Eldon,  "a  man,  having 
partial  interests  in  an  estate,  chooses  to  enter  into  a  con- 
tract representing  it,  and  agreeing  to  sell  it,  as  his  own, 
it  is  not  competent  to  him  afterwards  to  say,  though  he 
has  valuable  interests,  he  has  not  the  entirety,  and  there- 

(«)  Ibid,  at  p.  24. 

(k)  Madeley  v.  Booth  (1845),  2  De  G.  &  Sm.  718;  He  Bey  fits  and 
Masters'  Contract  (1888),  39  Oh.  D.  110. 

(y)  Peers  v.  Lambert  (1844),  7  Beav.  546. 

(«)  Perkins  v.  Ede  (1852),  16  Beav.  193. 

(a)  Denne  v.  LigU  (1857),  8  Ite  G.  M.  &  G.  774. 

(6)  Re  Arnold,  Arnold  v.  Arnold  (1880),  14  Ch.  D.  270. 

(c)  Jacobs  V.  Revell,  1900,  2  Ch.  858;  Lee  v.  Rayson,  1917,' 1 
Ch.  613. 


SPECIFIC  PERFORMANCE.  627 

fore  the  purchaser  shall  not  have  the  henefit  of  his  contract. 
For  the  purpose  of  this  jurisdiction,  the  person  contract- 
ing under  these  circumstances  is  bound  by  the  assertion 
in  his  contract,  and  if  the  vendee  chooses  to  take  as  much 
as  he  can  have,  he  has  a  right  to  that,  and  to  an  abatement, 
and  the  Court  ■will  not  hear  the  objection  by  the  vendor, 
that  the  purchaser  cannot  haVe  the  whole"  (d!).  This  except  in 
rule  applies  whether  the  misdescription  is  as  to  the  acreage  oertam  cases, 
of  the  land  (e),  or  as  to  the  vendor's  interest  in  it  (/);  but 
it  does  not  apply  if  the  purchaser  knew  at  the  date  of  the 
contract  of  the  vendor's  inability  to  make  a  title  {g),  or 
if  there  are  no  data  from  which  the  amount  of  the  com- 
pensation can  be  ascertained  (fe),  or  if  a  partial  perform- 
ance of  the  contract  would  entail  great  hardship  on  the 
vendor  or  would  be  prejudicial  to  third  parties  interested 
in  the  property  {i),  or  where  the  misdescription  has  been 
clearly  and  distinctly  corrected  by  the  auctioneer  at  the 
time  of  the  sale,  even  though  the  purchaser  does  not  hear 
the  correction  (/) .  And  the  purchaser  may  be  deprived 
of  the  right  to  claim  compensation  by  a  condition  in  the 
contract  (fc) .  Nor  does  the  principle  apply  where  there 
is  no  imisdescription  in  the  actual  contract  but  there  has 
been  a  misrepresentation  inducing  the  contract  (i).  In 
such  cases,  since  the  purchaser  cannot  insist  on  specific 
performance  with  compensation,  he  must  either  rescind 
or  take  without  compensation  what  the  vendor  is  able  to 
conVey  (to)  . 

(b)  Where  the  misdescription  is  not  material,  so  that  (b)  Where  the 
the  purchaser,  though  he  does  not  get  precisely  what  he  f-^^'^^^^J^^lj. 
expected,  substantially  gets  what  he  bargained  for,  the  and  a  proper 
Court  will  enforce  the  contract,  even  at  the  suit  of   the  subject  for 
vendor,  compelling  him  to  make  compensation  to  the  pur-  oompensation, 

(rf)  Mortlook  V.  Buller  (1804),  10  Ves.  291,  at  p.  315. 

(e)  Eill  V.  Buckley  (1810),  17  Vea.  394. 

(/)  Barnes  v.  Wood  (1869),  L.  E.  8  Eq.  424;  Horrocks  v.  Rigby 
(1878),'9  Ch.  D.  180. 

(y)  Castle  V.  Wilkinson  (1870),  t.  B.  5  Oh.  App.  534. 

{h)  Durham  v.  Legard  (1865),  34  Beav.  611;  Rudd  v.  Zascellea, 
1900,  1  Ch.  815. 

(t)  Thomas  v.  Dering  (1837),  1  Keen,  729. 

(;■)  Re  Hare  and  O'More,  1901,  1  Ch.  93. 

Ik)  Cordingley  v.  Cheeseborough  (1862),  4  De  G.  J.  &  J.  379; 
Re  Terry  and  White's  Contract  (1886),  32  Oh:  D.  14. 

(0  Rutherford  v.  Acton-Adams,  1915,  A.  C.  866. 

(m)  Durham  v.  Legard  (1865),  34  Beav.  611. 


528 


THE  PRINCIPLES  OF  EQUITY. 


enforce  the 
contract  with 
compensation. 


No  compensa- 
tion where 
there  has  been 
fraud,  or 
where 

compensation 
cannot  be 
estimated. 


Compensation 

after 

completion. 


chaser.  Thus,  -where  there  was  an  objection  to  the  title 
of  six  acres  out  of  a  large  estate,  and'  these  did  not  appear 
miaterial  to  the  enjoyment  of  the  rest,  specific  performance 
was  decreed  (?i),  as  it  was  also  where  fourteen  acres  of 
land  Hvere  sold  as  water-meadow  and  twelve  only  answered 
thsLt  description  (o).  But  the  principle  of  gtanting  com- 
pensation in  lieu  of  rescission  is  not  one  to  he  extended  and 
will  never  be  applied  in  an  action  by  vendor  to  enforce 
the  contract  where  he  has  been  guilty  of  fraud  or  mis- 
repiesentation  (p),  or  even  in  an  action  by  the  purchased- 
where  the  amount  of  compensation  cannot  be  ascer- 
tained (q). 

After  conveyance  of  the  estate  in  completion  of  the 
contract,  it  is  generally  too  late  for  the  purchaser  to  claim 
compensation  for  a  misdfesoription,  for  he  is  deemed  to 
waive  his  right  to  compensation  by  taking,  a  conveyance 
without  demanding  compensation  (r),  at  any  rate,  if  th& 
misdescription  is  on  a  point  as  to  which  he  could  have 
discovered  the  truth  before  completion  (s) .  After  comple- 
tion his  remedy,  if  any,  would  be  under  the  covenants  for 
title  in  the  conveyance  (i).  If,  however,  the  contract 
contains  an  express  provision  for  compensation  which  is 
not  limited,  as  it  generally  is  and  should  be,  to  errors 
discovered  before  completion,  the  purchaser  can  claim 
compensation  even  after  he  has  taken  a  conveyance  (m)  . 


A  condition  is  frequently  inserted  in  a  contract  for  the 
sale  of  land  to  the  effect  that  the  lots  are  believed  to  be 


Effect  of 
condition 
excluding 

compensation  correctly  described,  but  that  errors  of  misdescription  shall 

t°fl  ^         .     not  annul  the  sale  and  that  no  compensation  shall  be  paid 

acreage.  ^^^  ^^  ^^  respect  of  any  misdescription.    Even  under  such 

a  contract,  however,  if  the  misdescription  is  fraudulent 


(n)  McQueen  v.  Farquhar  (1805),  11  Ves.  467. 

(o)  Scott  V.  Hamon  (1829),  1  Buss.  &  M.  128. 

(p)  Price  V.  Macaulay  (1852),  2  Be  G.  M.  &  G.  339,  344. 

(j)  Brooke  v.  Sounthivaite  (1846),  5  Hare,  298;  Sudd  v.  Zascell^s,. 
1900,  1  Oh.  815. 

(r)  JoUffe  V.  Baker  (1883),  11  Q.  B.  D.  255. 

(s)  Clayton  v.  Leech  (1889),  41  Oh.  D.  103. 

(i)  Eastwood  v.  Ashton,  1913,  2  Oh.  39;  1915,  A.  0.  900. 

(m)  Bos  v.  Helsham  (1886),  L.  B.  2  Exch.  72;  Palmer  v.  Johnson 
(1884),  13  Q.  B.  D.  351.  As  to  the  measure  of  compensation,  see 
Royal  Bristol  Sociity  v.  Bomash  (1887),  35  Oh.  D.  390;  Re  CUferieT 
(1888),  40  Ch.  D.  45. 
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or,  though  not  fraud'uleiit,  is  on  a  material  and  substan- 
tial point  60  that,  but  for  such  misdescription,  the  pur- 
chaser would  not  have  entered  into  the  contract,  then  the 
purchaser  may  repudiate  the  contract  notwithstanding  the 
condition  (ar) .  Under  such  p,  clause,  however,  it  is  the 
better  view  that  the  purchaser  cannot  enforce  specific  per- 
formance with  compensation  (jy). 

(4)  Lapse  of  time. — The  objection  that  a  plaintiff  has  (4)  Lapse  of 
not  performed  his  part  of  the  contract  within  the  proper  ^"^^■ 
time  may  furnish  gtroundb  of  defence  to  an  action   for 
specific  performance.     At  law  the  plaintiff   had  to  show  At  law  time, 
that  all  those  things  Vhioh  were  on  his  part  to  be  performed  always  of  the 
had  been  performed  within  a  reasonable  time,  or,  where  oom^°  ot"*  ^''^ 
time  was  specified  by  the  contract,  withiq  the  time  so  '  ' 

specified.    At  law,  time  was  always  of  the  essence  of  the 
contract.     But  a  Court  of  Equity  discriminated  between  but  not 
(1)  those  terms  of  a  contract  which  were  formal,  and  a  usually  so  in 
breach  of  which  it  would  be  inequitable  in  either  party  to  ^l'"'?- 
insist  on  as  a  bar  to  the  other's  rights,  and  (2)  those  which 
were  of  the  substance  and  essence  of  the  agreement  (&); 
and  applying  to  contrticts  those  principles  which  governed 
its  interference  in  relation  to  mortgages  (c),  it  held  time 
to  be  prima  facie  non-essential,  and'  accordingly  granted 
specific  performance  of  agreements  after  the  timie  for  their 
performance  had  been  suffered  to  pass  by  the  person  asking 
for  the  intervention  of  the  Oourt.     The  rule  of  equity  is  The  equity 
now  the  rule  of  law  also,  s.  25  (7)  of  the  Judicature  Act,  '^^  is  now 
1873  (d),  having  provided   that  stipulations  in  contracts  oiLw^ ™'^ 
as  to  timfe  or  otherwise  which  would  not  formerly  have 
been  deemed  to  be,  or  to  haV©  become,  of  the  essence  of 
such  contracts  in  a  Court  of  Equity,  shall  receive  in  all 
Courts  the  same  construction  and  effect  as  they  would 
have  formerly  received  in  equity. 

There  are,  hoWever,  three  <siaes  in  which  time  is  of  the  When  time  is 
;he  contract: — (1)  Where  the  contract  expressly  °f  *^g  ®^*®"''® 


essence  of  the  contract: 


contract. 


(a;)  Flight  v.  Booth  (1834),  1  Bing.  N.  C.  370;  Jacobs  v.  Revell, 
1900,  2  C3h.  858;  Lee  v.  Raygon,  1917,  1  Oh.  613. 
(y)  Williams'  Vendor  and  Purchaser,  2nd  ed.  727. 
(S)  Parkin  v.  Thorold  (1«52),  16  Beav.  59. 

(c)  Per  Lord  Eldon  in  8eton  v.  Slade  (1802),  7  Ves.  265,  at  p.  273. 
Id)  36  &  37  Vict.  c.  66. 
S.  34 
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states  that  time-ehall  be  of  the  essence  of  the  contract  (e). 
(2)  Where  time,  although  not  originally  of  the  essence  of 
the  contract,  has  been  made  so  by  one  party  giving  a  notice 
to  the  other.  Suoh  notice,  however,  can  only  be  given 
after  the  other  party  has  been  guilty  of  unreasonable 
delay,  and  the  time  mentioned  in  the  notice  must  be  a 
reasonable  one(/).  (3)  "Where  from  the  nature  of  the 
property  time  may  be  considered  to  be  of  the  essence  of 
the  contract,  e.g.,  in  the  case  of  mercantile  contracts  {g), 
or  contracts  for  the  sale  of  leaseholds  {h),  or  reversionary 
interests  {i),  a  colliery  business  (fc),  a  public-house'  as  a 
going  concern  (J),  or  a  house  required'  for  immediate 
residence  (mi) . 


Delay  may  be 
evidence  of 
abandonment 
of  the 
contract. 


Even  where  time  is  not  of  the  essence  of  the  contract, 
the  plaintiff  may  have  been  guilty  of  such  delay  as  to 
evidence  an  abandonment  of  the  contract  on  his  part,  and 
so  preclude  him  from  obtainingt  specific  performance  {%) . 
For  a  plaintiff  to  obtain  specific  performance,  he  must 
have  shown  himself  "ready,  desirous,  prompt,  and 
eager"  (o).  Where,  however,  the  plaintiff  has  been  let 
into  possession  under  the  contract,  and  has  obtained  the 
equitable  estate,  so  that  all  he  requires  is  merely  a  con- 
veyance of  the  legal  estate,  his  delay  in  enforcing  his 
claim,  even  for  several  years,  wiE  not  prejudice  him  {p). 


(5)  Trickiness.  (5)  Triokiness. — Where  the  contract  is  tainted  with 
fraud,  even  if  it  is  a  fraud,  not  on  the  other  party  to  the 
contract,  but  on  the  public  (q),  or  where  the  plaintiff  has 


(e)  Steedman  v.   Brinkle,  1916,  1  A.   C.   275;    Brickies  v. 
1916,  2  A.  C.  599. 

(/)  Green  v.  Sevin  (1879),  13  Ch.  D.  589;  Compton  v.  Bagley, 
1892,  1  Ch.  313 ;  SUohney  v.  Keeble,  19l5,  A.  O.  386 ;  n&  Bayley  and 
Shoosmith  (1918),  87  L.  J.  Ch.  626. 

(y)  Jieuter  v.  Sala  (1879),  i  O.  P.  D.  239,  at  p.  249. 

(A)  Hudson  V.  Temple  (1860),  29  Beav.  at  p.  643. 

(i)  Levy  v.  Stogdon,  1899,  1  Ch.  5. 

Ik)  Macbryde  v.  Weeks  (1856),  22  Beav.  533. 

{I)  Tadcaster  Brewery  v.  Wilson,  1897,  1  Oh.  706. 

(m)  Tilley  v.  Thomas  (1867),  L.  E.  3  Ch.  61. 

(»)  MilU  V.  Haywood  (1877),  6  Ch.  D.  196.  And  see  Walker  v. 
Jeffreys  (1842),  1   Hare,  341;   Cornwall  v.  Henson,  1900,  2  Oh.  305. 

(o)  Milward  v.  Thanet  (1801),  5  Ves.  720,  n. 

(p)  Crofton  v.  Ormsby  (1806),  2  Sch.  &  Lef.  at  p.  603;  Shep- 
■heard  v.  Walker  (1875),  L.  E.  20  Bq.  669.  Contrast  MUU  v. 
Haywood,  supra. 

(?)  Post  V.  Marsli  (1880),  16  Oh.  D.  395. 
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made  some  positive  misrepresentation  (r),  or  been  guilty 
of  fraudulent  suppression  (s),  or  if  the  particulars  or  con- 
ditions of  sale  are  misleading  (t),  the  Court  AviU  refuse  to 
enforce  specific  performance,  and,  indeed,  the  contract  will 
in  such  cases  be  rescinded,  and  cannot  be  enforced  even  at 
laAv  (t) .  And  eVen  if  there  is  no  fraud  or  taisrepresentation 
sufficient  to  justify  the  rescission  of  the  contract,  the  Clourt 
may  stiU.  refuse  the  equitable  remfedy  of  specific  perform- 
ance if  the  condHict  of  the  plaintiff  has  been  tricky  or 
unfair,  for  "  he  who  comes  into  equity  must  come  with 
clean  hands,"  and  the  Court  is  not  bound  to  decree  specific 
performance  in  eVery  case  in  which  it  will  not  set  asidb 
the  contract  (u) .  The  remedy  is  discretionary,  and  any 
conduct  of  the  plaintiff  which  would  render  it  inequitable 
to  enforce  the  contract  against  the  defendant  will  be  a  bar 
to  his  action  for  specific  performance.  It  seemis,  however, 
that  mere  silence,  whether  on  the  part  of  a  vendor  or 
purchaser,  as  to  some  material  point  which  there  is  no 
legal  duty  to  disclose  does  not  prevent  him  from  obtainirLg 
specific  performance  (x) .  For  instance,  a  purchaser  could 
apparently  enforce  specific  performlance  although  he  did 
not  disclose  facts  know!n  to  him,  but  unknown  to  the 
vendor,  materially  increasing  the  value  of  the  property, 
except  where  he  was  under  a  duty  to  disclose  owing  to  his 
standing  in  a  fiduciary  position  to  the  vendor  (y) .  A 
vendor  of  land,  though  bound  to  disclose  defects  in  his 
title  (2),  is,  it  seems,  not  bound'  to  disclose  latent  defects 
in  the  quality  of  the  land,  and  can  compel  the  purchaser 
to  complete  the  contract  in  spite  of  his  non-disclosure, 
unless  the  defect  is  such  that  it  prevents  the  purchaser 
from  acquiring  what  he  has  contracted  to  buy  (a) . 

(6)  Hardship. — The  remedy  of  specific  performance  (fi)  Great 
being  equitable  and  discretionary,  the  Court  will  not  grant  hardship 
it  where  it  would  inflict  great  hardship  on  the  defendant,  contract. 

(»-)  Higgim  v.  Samds  (1862),  2  J.  &  H.  460. 

(s)  Shirley  v.  Stratton  CITSS),  1  Bro.  C.  O.  440. 

if)  Re  Banister,  Broad  v.  Mmiion  (1883),  25  Cai.  D.  269. 

(m)  Mortloch  V.  Bull^  (1804),  10  Ves.  291. 

(a;)  Turner  v.   Green,   1895,  2  Ch.  205;    Greenhalgh  v.  Brindley, 

1901,  2  Ch.  324. 

(y)  Fox  V.  Mackreth  ri788),  2  Bro.  C.  C.  400;  Percival  v.  Wright, 

1902,  2  €h.  421. 

(z)  Re  Haedioke  and  lApshi,  1901,  2  Ch.  666. 

(a)  Re  Puckett  and  Smith,  1902,  2  Ch.   258;   Shepherd  v.   Croft, 
1911,  1  Ch.  521. 
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(7)  The 
cuntraet 
involves  the 
breach  of 
a  prior  con- 
tract or  a 
breach  of 
trust. 


Thus,  as  has  been  already  pointed  out  (&),  a  purchaser 
who  has  made  a  mistake  as  to  the  property  which  he  is 
buying  has  occasionally  escaped  specific  performance  on 
this  igiround,  even  though  estopped  from  setting  up  his 
mistake  as  preventing'  the  formation  of  a  contract.  On 
this  ground,  too,  where  a  mortgagee,  who  had  foreclosed, 
sold  inadvertently  in  purported  exercise  of  his  power  of 
sale,  the  Court  refused  to  order  him  to  convey  under  the 
power  of  sale,  for  to  have  done  so  would  have  opened  the 
foreclosure  (e).  And  in  another  case  the  Court  refused 
specific  performance  of  a  contract  to  purchase  a  lease  where 
from  pending  and  threatened  litigation  it  Was  impossible 
to  ascertain  to  whom'  the  ground-rent  was  payable,  and 
the  purchaser  would  have  been  involved  in  im'mediate 
litigation  (d) .  But,  to  constitute  a  defence,  the  hardship 
must  have  existed  at  the  date  of  the  contract;  specific  per- 
formance will  not  be  refused  merely  because,  owing  to 
events  which  have  happened!  since  the  contract  was  entered 
into,  the  completion  of  the  oontraot  will  cause  hardship  (e) . 
And  inadequacy  in  the  price,  unless  the  purchaser  stands 
in  a  fiduciary  position  to  the  vendor,  or  unless  fraud  enters 
into  the  contract,  is  no  ground  for  refusing  specific  per- 
formance (/),  even,  since  the  Sales  of  Reversions  Act, 
1867,  in  the  case  of  a  sale  of  a  re'versipnary  interest  (gf). 

(7)  Illegality,  dc- — As  already  mentioned  (h),  the 
Court  will  not  enforce  a  contract  which  involves  any 
illegality.  Therefore,  if  a  statutory  corporation  enters 
into  a  contract  which  is  ultra  Vires,  there  can  be  no  specific 
performance,  nor  could  damages  be  a'warded,  for  the 
contract  is  illegal  and  void  (i) .  Nor  will  the  Court  grant 
specific  performance  of  an  agreement  which  involves  the 
breach  of  a  prior  agreement  (fc),  or  a  breach  of  trust  (?), 
and  an  injunction  might  be  .granted  to  prevent  the  com- 


(6)  Supra,  p.  522. 

(«)   Watson  V.  Marston  (1853),  4  De  a.  M.  &  G.  230. 

(d)  Pegler  v.   White  (1864),  33  Beav.  403. 

(«)  Adams  V.  Weare  (1784),  1  Bro.  C.  C.  567. 

(/)  Coles  V.  Trecothich  (1804),  9  Ves.  234,  at  p.  246;  Sullivan 
V.  Jacob  (1828),  1  Moll.  472,  at  p.  477. 

(jr)  31  Vict.  c.  4.    See  supra,  p.  449. 

(A)  Supra,  p.  511. 

(i)  Corbett  v.  South  Eastern  and  Chatham  Railieay  Co.,  1906, 
2  Ch.  12. 

(Ic)  Willmott  V.  Barber  (1880),  15  Ch.  D.  96. 

(l)  Sneesby  v.  Thome  (1855),  7  De  G.  M.  &  G.  399. 


SPECIFIC  PERFORMANCE.  633 

pletion  of  such  an  agreement  (m) .  Formerly,  where 
trustees  sold  under  unnecessarily  depreciatory  conditions, 
the  Court  would  not  compel  the  purchaser  to  com'plete 
nor  could  he  obtain  an  order  for  specific  performance,  and 
it  was  immaterial  whether  the  conditions  had  in  fact 
damped  the  sale  or  not  (n) .  Now,  however,  a  purchaser 
cannot  object  to  complete  on  the  ground  that  the  conditioins 
are  unnecessarily  depreciatory,  for  after  he  has  obtained 
a  conveyance  his  title  will  be  unimpeachable  unless  he 
was  acting  in  collusion  with  the  trustees  at  the  date  of  the 
contract;  nor  can  the  beneficiaries  impeach  the  sale,  even 
before  conveyance,  unless  they  can  show  that  the  con- 
sideration for  the  sale  was  rendered  inadequate  by  the 
conditions  (o) .  It  seems,  therefore,  that  the  Court  would 
order  specific  performance,  unless  it  appeared  that  the 
property  had  been  sold  at  an  undei-value  by  reason  of  the 
conditions. 

(8)  No  contract. — There  can  be  no  specific  performance  (8)  No 
unless  there  is  a  complete  and  definite  contract.     The  oonoluded 

111-  1    ,  J        ,  t     ii         oortraot. 

question  whether  there  is  a  complete  contract  or  not  oiten 
arises  -where  negotiations  for  the  sale  of  property  have 
been  carried  on  by  correspondence.  In  such  a  case,  the 
rule  is  that  the  whole  of  what  has  passed  between  the 
parties  must  be  taken  into  consideration,  and,  although 
the  first  two  letters  may  seem  to  constitute  a  complete 
contract,  they  will  not  be  held  to  do  so  if  it  appears  from 
the  whole  of  what  l\as  passed  in  letters  and  conversation 
that  the  parties  were  never  really  agreed  on  all  points  (p) . 
"The  Statute  of  FraudJs  is  a  weapon  of  defence,  not 
offence,  and  does  not  make  any  signed  instrument  a  valid 
contract  by  reason  of  the  signature,  if  it  is  not  such 
according  to  the  good  faith  and  real  intention  of  the 
parties"  (q).  If,  however,  a  definite  offer  has  been  made 
and  has  been  accepted  without  qualification,  and  it  appears 
that  the  letters  of  offer  and  acceptance  contain  all  the  terms 
agreed  on  between  the  parties,  the  complete  contract  thus 
arrived  at  cannot  be  affected  by  subsequent  negotiation 


(j»)  Manchester  Ship  Canal  v.  Manchester  Racecourse,  19O0,  2 
Ch.  362. 

(«)  Dance  v.  Goldinqham  0873),  L.  E.  8  Ch.  App.  902;  Dunn 
V.  Flood  (1883),  25  Ch.  D.  629. 

(o)  Trustee  Act,  1893  (56  &  87  Vict.  c.  53),  s.  14. 

(p)  Huisey  v.  Home-Payne  (1879),  4  App.  Cas.  311. 

(?)  Jervis  V.  Berridge  (1873),  L.  E.  8  Ch.  App.  at  p.  360. 
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unless  the  new  negiotiatione  themselves  result  in  a  new 
contract  (r) .  And!  the  contract  is  not  the  less  a  contra-ot 
because  the  parties  have  stipulated'  that  a  formal  contract 
shall  be  dtawn  up,  unless  the  drawing  up  of  the  formal 
contract  is  made  a  condition  precedent  to  the  contract 
becoming  effective  as  a  contract  (s) .  Where  there  is  such 
a  condition  precedent  there  can  be  no  specific  perform- 
ance until  it  has  been  fulfilled,  unless,  indeed,  the  condition 
is  in  favour  of  the  plaintiff,  when  he  may  waive  it  and 
enf  o'rce  the  contract  (t) . 


There  must 
be  no  un- 
certainty 
in  the 
contract. 


Want  of  certainty  in  the  contract  will  also  be  a  ground 
for  resisting  specific  performance  (m)  .  Where,  for  instance, 
the  contract  is  for  a  lease,  any  uncertainty  as  to  the  date 
from  "which  the  term  is  to  commence  will  be  fatal  (a;), 
unless,  upon  the  contract  itself  and  the  circumstances 
surrounding  it,  it  is  plain  that  the  term  is  to  commence 
from  the  date  when  possession  is  given  (y) .  But  a  trivial 
uncertainty  which  can  be  removed  by  inquiry  will  not 
make  the  contract  void,  and  specific  performance  has 
accordingly  been  decreed  where  the  specific  acreag'e  to  be 
leased  (z),  or  the  specific  rent  to  be  paid  (a),  has  been  left 
indefinite  but  ascertainable.  With  regard  to  the  certainty 
required  as  to  the  parties  to  the  contract,  it  has  been  held 
that  the  vendor  is  sufficiently  described  by  being  called 
the  "  proprieto'r  "  or  "owner"  or  "  mortgagee  "  (6),  but 
not  if  he  is  merely  called  the  "vendor,"  or  "client"  or 
"friend"  of  a  named  agent  (c). 


(9)  The 
vendor 
cannot  make 
a  good  title, 
or  can  make 


(9)  Want  of  title. — When  the  action  for  specific  per- 
formance is  brought  by  the  vendor,  it  is  a  defence  for  the 
purchaser  to  show  that  the  vendor  cannot  make  a  title 
to  the  property  in  accordance  with  the  contract;  and  in 


(?•)    Eellamy   v.    Debenham,  1891,   1   Ch.   412;    Perry   v. 
Ltd.,  1916,  2  Ch.  187. 

(s)  liossiter  v.  Miller   (1878),  3   App.  Cas.   1124;    Von  Satzfeldt- 
Wildenburg  v.  Alexander,  1911,  1  Ch.  284. 

{t)  llcmksley    v.    Outram,    1892,    3    Ch.    359;    Morrell    v.    Studd, 
1913,  2  Ch.  648. 

(u)  Douglas  v.  Baynes,  1908,  A.  C.  477. 

(x)  Marshall  v.  Berridge  (1881),  19  Ch.  D.  233. 

(y)  Re  Lander  and  Bagley's  Contract,  1892,  3  Oh.  41. 

(2)   Chattock  V.  Muller  (1878),  8  Oh.  D.  177. 

(ff)  Gregory  v.  Mighell  (1811),  18  Ves.  328. 

(b)  Eossiter  v.  Miller  (1878),  3  App.  Cas.  1124. 

(c)  Jarretl  v.  Hunter  (1886),  34  Ch.  D.   182. 
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Buch  a  case,  not  only  can  the  purchaser  resist  specific  per-  only  a 
formance  but  he  is  also  entitled'  to  be  discharged  from  doubtful 
his  contract  altogether.  Thus,  if  there  are  undisclosed  '^*^^' 
restrictive  covenants  'which  will  be  binding  on  the  pur- 
chaser if  he  completies  (d),  or,  if  on  a  sale  of  leaseholds, 
it  appears  that  the  lesise  contains  onerous  ajid'  unusual 
covenants  iwhich  were  not  disclosed  by  the  vendor  and  that 
no  opportunity  of  inspecting  the  lease  was  afforded  to  the 
purchaser  before  he  entered  into  the  contract  (e),  the 
purchaser  is  entitled  to  repudiate  the  contract,  even  though 
it  contains  a  stipulation  that "  the  Vendor's  title  is  accepted 
by  the  purchaser  "  (/).  And,  eVen  if  the  vendor's  title  is 
not  clearly  bad,  yet  if  it  depends  upon  a  doubtful  question 
of  fact  or  law,  the  Court  may  refuse  to  force  it  on  an 
unwilling  purchaser  and  may  relieve  him  from'  his  con- 
tract (^r),  e.g.,  if  it  depends  upon  proof  that  the  vendor 
bought  ^thout  notice  of  an  adVerse  equitable  interest  {h) . 
But  when  the  doubtful  point  is  not  of  fact,  but  of  law, 
the  Court  nowadays  usually  decides  the  point  so  that  the 
doubt  is  removed  (i),  but  it  will  not  do  so  if  there  are 
decisions  or  <diicta  of  :weight  which  show  that  another  judge 
or  another  Court  having'  the  question  before  it  might  oome 
to  a  different  conclusion  (fc).  The  Court  will  not  com^pel 
a  purchaser  to  buy  a  lawsuit. 

Usually  the  title  which  the  purchaser  may  require  is  Vendor  only- 
only  such  a  title  as  the  conditions  of  sale  entitle  him  to  (Z) .  bound  to 
If  he  has  agreed  to  take  such  title  as  the  Vendor  has  to  j^^acoor^nce 
give,  he  cannot  object  to  defects  in  the  title  (m),  and  his  with  the 
right  to  a  g'ood  title  may  otherwise  be  limited  by  the  contmet. 
conditions  of  sale.     But  the  conditions  must  be  fair  and 
open.      For   instance,   any    stipulation   inserted   in   the 
contract  Te&trictingi  the  purchaser's  statutory  right  under 

(d)  Nottingham  Patent  Brick  Co.  v.  Butler  (1886),  16  Q.  B.  D. 
778;  Re  Nisbet  and  Potts,  1906,  2  Ch.  386. 

(e)  Molyneux  v.  Bawtrey,  1903,  2  K.  B.  487. 
(/)  Be  Eaediche  and  Lipaki,  1901,  2  Ch.  666. 

Ig)  Pyrke  v.  Waddingham  (1852),  10  Ha.  1;  Mullings  v.  Trinder 
(1870),  L.  E.  10  Eq.  449. 

(A)  Re  Handman  and  Wilcox,  1902,  1  Ch.  599. 

(i)  Alexander  v.  Mills  (1870),  L.  E.  6  Ch.  App.  124. 

Ik)  Re  Thackwray  and  Young  (1888),  40  Ch.  D.  34;  Re  HolUs, 
1899,  2  Ch.  540. 

{l)  TJpperton  v.  Niokolson  (1871),  L.  E.  6  Ch.  App.  436;  Lawrie 
V.  Lees  (1881),  7  App.  Cas.  19. 

(«)  Hume  V.  Poeock  (1886),  L.  E.  1  Ch.  App.  379. 
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Title  de- 
pending on 

Statutes  of 
Limitation. 


Sufficient  it' 
Tendor  Can 
make  a  title 
at  time 


the  Vend'or  and  Purchaser  Act,  1874  {n),  to  haVe  the  title 
shown  for  the  previous  forty  years  must  give  a  perfectly 
fair  deecription  of  the  nature  of  the  instrument  -which 
is  to  form  the  root  of  title  (o) .  And  even  if  the  condition 
is  not  misleading',  the  Court  may,  in  the  exercise  of  its 
discretion,  refuse  specific  performance  and  leave  the  vendor 
to  his  remedy  at  law  if  the  Vendor  is  not  able  to  give  a 
good  holding  title  to  the  purchaser,  though  able  to  showj 
a  title  in  aocordknce  with  the  conbract  (p) .  If  the  con- 
tract of  sale  is  silent  as  to  the  title  which  is  to  be  shown 
by  the  vend'or,  the  legal  impUoation  that  the  purchaser  is 
entitled  to  a  good  title  may  be  rebutted  by,  evidence  that, 
before  the  execution  of  the  contract,  the  purchaser  had! 
notice  of  defects  in  the  vendor's  title  and  of  the  vendor's 
inability  to  remove  them'.  But  if  the  contract  expressly 
provides  that  a  good  title  shall  be  shown,  the  purchaser  is 
entitled  to  insist  on  a  good  title,  notwithstanding  that, 
before  the  execution  of  the  contract,  he  had  notice  of 
defects  in  the  Vendor's  title,  for  evidence  is  not  admissible 
to  modify  the  terms  of  the  express  contract  {q) .  Nor  is 
evidence  of  the  purchaser's  knowledge  of  defects  admis- 
sible on  an  inquiry  as  to  title  undter  an  ordinary  vendor's 
decree  for  specific  performance  of  an  open  contract  (r). 

Under  an  open  contract  the  purchaser  may  be  compelled 
to  take  a  title  depending  upon  the  Statutes  of  Limita- 
tion (s),  and,  even  if  the  vendor  has  contracted  to  give 
a  title  commencing  with  a  certain  instrument,  and  is 
unable  to  do  so  because  of  a  subsequent  b^reak  in  the  chain 
of  the  title,  the  purchaser  will  be  compelled  to  complete 
if  the  vendor  can  show  a  good  possessory  title  from  a 
later  date  (f). 

It  is  sufficient  if  the  vendor  can  make  a  good  title  at  the 
time  fixed  for  completion  of  the  contract,  even  though 
he  twas  not  in  a  position  to  db  so  at  the  date  of  the  oon- 


(«)  37  &  38  Vict.  0.  78,  a.  1. 

(o)  Re  Marsh  and  Earl  Granville  (1883),  24  Oh.  D.  11. 

Ip)  Re  Scott  and  Alvarez,  1895,  2  Ch.  603. 

(ff)  Cato  V.  Thompson  (1882),  9  Q.  B.  D.  616;  Re  Gloag  and 
Miller  (1883),  23  Ch.  D.  320;  Mlis  v.  Rogers  (1885),  29  Oh.  D. 
661. 

<>•)   McGrory  v.   Alderdale  Estate  Co.,  Ltd.,  1918,  A.   0.   503. 

(s)   Games  v.  Bonnor  (1884),  54  L.  J.  Ch.  517. 
•  (f)  Re  Atkinson  and  Horsell,  1912,  2  Ch.  1. 
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tract  (m)  .  And  if  the  defect  is  one  of  conveyance  only,  fixed  for 
and  not  of  title,  the  purchaser  cannot,  unless  time  is  of  completion. 
the  essence  of  the  contract,  repudiate  the  contract  merely 
because  the  vendor  is  not  in  a  position  to  complete  at 
the  time  fixed;  he  must  give  the  vendor  a  reasonable 
opportunity  of  removing  the  defect  (u).  Also,  upon  the 
sale  of  a  public-house  with  the  licences  attached  thereto, 
it  is  sufficient  if  the  licences  are  valid  at  the  date  appointed 
for  the  conveyance  in  completion  of  the  contract  (x) .  But 
the  vendor  must  be  able  himself  to  convey  the  property 
to  the  purchaser  or  to  procure  a  conveyance  from  persons 
whose  concurrence  he  has  a  right  to  compel.  He  cannot 
force  the  purchaser  to  take  a  conveyance  from  some  third 
person,  unless  he  is  in  a  position  to  insist  on  that  person 
conveying  (y). 

Where  the  Ctourt  dfecrees  specific  performance  of  a  Form  of 
contract,  it  usually  directs  the  conveyance  in  execution  oonveyanoe. 
of  the  contract  to  be  settled  in  Chambers  in  case  the 
parties  differ  as  to  the  form  or  contents  of  the  conveyance; 
but  the  question  whether  any  particular  clause  should  be 
inserted  or  not  wiU  be  decided  by  the  Court  itself  at  the 
trial  of  the  action,  if  the  question  is  suificiently  in  issue 
on  the  pleadings  {z) .  Where  there  are  restrictive  cove- 
nants affecting  the  property,  and  the  purchaser  has  bought 
subject  to  them,  the  vendor  can  insist  on  the  conveyance 
being  made  subject  to  them  (a),  and  if  the  vendor  will 
still  remain  liable  after  completion,  the  conveyance  must 
contain  a  covenant  by  the  purchaser  to  observe  the  restric- 
tions, but  only  for  the  purpose  of  indemnifying  the  vendor 
from  liability  (&).  If,  however,  the  restrictions  were  not 
disclosed  in  the  contract,  the  vendor  cannot  insist  on  any 
reference  being  made  to  them  in  the  conveyance  (c),  and 
on  the  same  principle — that  the  conveyance  must  be  in 
strict  accordance   with   the  contract — the  vendor  cannot 


(«)  Cattel  V.  Corral  (1840),  4  Y.  &  C.  228. 

(vj  Hatten  v.  Russell  (1888),  38  Ch.  D.  334. 

(x)  Tadcaster  Tower  Brewery  Co.   v.   Wilson,  1897,  1  Oh.  705. 

(y)  Re  Bryant  and  Barningham  (1890),  40  Ch.  D.  218;  Re  Head's 
Trustees  and  MacdonMd  (1890),  45  Ch.  D.  310.  Contrast  Re  Baker 
and  Selmon,  1907,  1  Ch.  238. 

(z)  Hart  V.  Hart  (1881),  18  Ch.  D.  670. 

(ffi)  Pollooh  V.  MabbiU  (1882),  21  Ch.  D.  466. 

lb)  Re  Poole  and  Clark,  1904,  2  Oh.  173. 

(c)  Re  Monckton  and  Gilzean  (1884),  27  Ch.  D.  555;  Re  Wallis 
and  Barnard,  1899,  2  Ch.  515. 
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insist  on  the  insertion  of  any  reference  in  the  conveyance 
to  an  alleged  liability  of  the  property  for  the  repair  of 
a  boundary  wall,  if  there  was  no  reference  to  such  liability; 
in  the  contract  (d) .  The  purchaser  is  usually  entitled  to 
have  the  property  conveyed  to  him  by  reference  to  a  plan, 
even  though  no  plan  was  referred  to  in  the  particulars  or 
conditions  of  sale,  for  he  is  entitled  to  chooee  his  owQ 
form  of  conveyance  (e). 


Possession 
not  usually 
given  pend- 
ing suit  for 
specific  per- 
formance. 


Position  of 
vendor  after 
contract. 


Possession  is  not  usually  given  to  the  purchaser  pending! 
a  suit  for  specific  performance,  and,  though  a  public  com- 
pany, by  taking  the  steps  prescribed'  by  the  Lands  Clauses 
Act,  1845  (/),  may  always  obtain  im'mediate  possession, 
yet,  if  it  does  not  take  ad'vanta;ge  of  its  compulsory  powers, 
but  contracts  for  the  purchase  in  the  ordinary  way,  it  will 
be  in  the  same  position  as  an  ordinary  purchaser,  and 
cannot  claim  to  have  possession  'given  to  it  pending  the 
action  for  specific  performance  {g) .  The  vendor,  remain- 
ing in  possession,  is  a  trustee  for  the  purchaser,  and  will 
be  liable  to  pay  compensation  if  he  wilfully  damages  or 
injures  the  property,  or  if  he  does  not  take  reasonable  care 
of  it  (h) .  But  he  is  only  a  trustee  for  the  purchaser  in 
a  qualified  sense,  and  will  not  be  charged  with  an  occupa- 
tion Tent  in  respect  of  part  of  the  premises  occupied  by 
himself  personally,  even  after  the  time  fixed  for  com'- 
pletion  {i) .  On  the  other  hand,  where  the  purchaser 
obtains  possession  before  oomtpletion,  and  a  suit  for  specific 
performance  is  afterwards  brought,  the  purchaser  is 
usually  given  the  option,  either  to  go  out  of  possession 
or  to  pay  the  purchase-money  into  Oourt;  but  he  will  not 
be  allowed  this  option  where  he  has  diminished  the  value 
of  the  property,  but  will  be  required  to  pay  the  purchase- 
money  into  Court  (fc). 


{d)  JIardman  v.  Child  (1885),  28  Oh.  D.  466. 

(e)  lie  Sansom  and  Narbeth,  1910,  1  Ch.  741;  Re  Sparrow  and 
James,  1910,  2  Ch.  60. 

(/)  8  &  9  Viot.  u.  18. 

{g)  Bygrave  v.  Metropolitan  Board  of  Works  (1886),  32  Ch.  D. 
147. 

(A)  Phillips  V.  Silvester  (1872),  L.  R.  8  Ch.  App.  173;  Lfsaght 
V.  Edwards  (1876),  2  Ch.  D,  499,  at  pp.  506—509;  Royal  Bristol 
Society  v.  Bomash  (1887),  35  Ch.  D.  390;  Clarke  v.  Ramuz,  1891, 
2  Q,  B.  at  p.  462. 

(i)  Bennett  v.   Stone,  1903,  1  Ch.  509. 

(/c)  Lewis  V.  James  (1886),  32  Ch.  D-.  326;  GreemoOod  v.  Turner, 
1891,  2  Ch.  144. 
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If  the  purchaser  takes  possession  before  completion,  he  Possession 
may  be  held  to  have  waived  any  objection  to  the  title,  taken  before 
There  would,  no  doubt,  be  no  waiver  if  the  contract  showed  may'amomit 
that  the  parties  intended  possession  to  be  taken  at  a  oer-  to  waiver  of 
tain  date,  whether  a  good  title  had  then  been  shown  or  n6t;  ol^jections 
but,  if  the  contract  contains  no  provision  for  the  purchaser   °      ^' 
being  let  into  possession  hefore  completion,  and  he  takes 
possession  knowing  of  defects  in  title  which  the  vendor 
cannot  remove,  that  would  be  a  waiver  of   his  right  to 
require  the  removal  of  the  diefects  or  to  repudiate,  but 
it  would  be  no  waiver  if  the  defects  are  removable  (/) . 

Another  effect  of  the  purchaser  taking  possession  before  Interest  on 

completion  is  that  he  must  pay  interest  on  the  purchase-  ^^P^^^  P""^' 
'  n  111,        1         j,i  •  ,1  1    chase- money ; 

money  from  the  date  when  he  took  possession,  even  though     >    j^^^.^ 

the  property  is  producing  less  than  the  amount  of  the  possession 
interest  or  is,  in  fact,  producing  no  profit  at  all ;  for  it  is  taken ; 
inequitable  that  he  should  have  both  the  property  and 
the  purchase-money  (to)  .  But,  even  though  he  is  not  in  (2)  where 
possession,  he  often  has  to  pay  interest  on  the  purchase-  possession 
money,  with  a  corresponding  right  to  receive  from  the 
veijdor  the  rents  and  profits,  if  any,  produced  by  the  pro- 
perty. The  contract  usually  provides  for  payment  of 
interest  from  a  certain  date,  but,  even  if  there  is  no  express 
stipulation  on  the  point,  the  purchaser  is  bound  by  law  to 
pay  interest  from  the  date  fixed  for  the  completion  of 
the  purchase,  or,  if  no  specific  day  is  fixed,  from  the  date 
at  which  he  could  first  have  safely  taken  possession,  i.e., 
when  a  'good  title  is  shown  (n) .  If  a  suit  for  specific  per- 
formance is  brought,  interest  is  payable  from  the  date 
certified  by  the  Master  as  the  date  on  which  a  good  title 
was  first  shown  (o).  And  these  rules  apply  although  the 
property  purchased  is  reversionary  (p),  or  is  otherwise  pro- 
ducing less  than  the  amount  of  the  interest,  and  even 
.though  the  exact  amount  of  the  purchase-money  has  not 
yet  been  ascertained  (q) .  But,  where  the  contract  contains 
no  express  stipulation  for  payment  of  interest,  and  com- 

(l)  lie  Gloag  and  Miller  (1883),  23  Ch.  D.  320. 

(m)  Birch  v.  Jotj  (1852),  3  H.  L.  C.  565;  Ballard  v.  SIiuU  (1880), 
15  Ch.  D.  122. 

(«)  Pigott  V.  G.   W.  R.  (1881),  18  Ch.  D.  146. 

(o)  Ilalkett  V.  Dudley  {Earl),  1907,  1  Ch.  590. 

(p)  Ex  parte  Manning  (1727),  2  P.  Wms.  410. 

(<?)  Fletcher  v.  Lancashire,  #c.  R.  Co.,  1902,  1  Oh.  901;  distin- 
guished in  Re  Richard  and  G.  W.  R.,  1905,  1  K.  B.  68. 
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pletion  is  delayed  without  the  purchaser's  fault,  he  can 
avoid  liability  to  pay  interest  by  depositing  the  purchase- 
money  at  a  bank  and  giving  notice  to  the  vendor,  and 
thereafter  he  will  only  be  liable  to  pay  the  interest,  if  any, 
allowed  by  the  bank  (r) ;  but  he  cannot  do  this  if  the 
contract  expressly  provides  for  the  payment  of  interest  (s). 
If,  however,  the  delay  is  caused  by  the  vendor's  default, 
the  purchaser  is  excused  from  the  payment  of  interest 
unless  the  contract  expressly  provides  for  its  payment  even 
in  that  case  (t). 


Title  deeds, 
— deliyery 
of,  to  pur- 
chaser on 
completion. 


On  completion  of  the  purchase,  the  vendor  must  deliver 
up  to  the  purchaser  aU.  the  title  dfeeds  which  relate 
exclusively  to  the  purchased  property,  and  which  are  in 
the  Vendor's  possession  or  power;  and  any  expense  incurred' 
by  the  Vendor  in  obtaining  possession  of  deeds  which  the 
purchaser  is  entitled  to  must  be  borne  by  the  vendor  (u). 
But  if  the  vendor  retains  any  part  of  an  estate  to  which 
the  deeds  relate,  he  is  entitled  to  retain  them  (x) .  Upon 
a  sale  in  lots,  the  title  deeds  are  delivered  over  to  the 
purchaser  who  pays  the  most  purchase-money,  unless  the 
conditions  of  sale  otherwise  provide;  and  the  other  pjir- 
chasers  get  attested  copies  thereof,  with  an  acknowledg- 
ment of  their  right  to  production,  and  an  undertaking  for 
safe  custody. 


Kepudiation 
of  contract 
by  pnr- 
chaeer. 


The  purchaser  may  repudiate  the  contract  for  sufficient 
cause,  e.g.,  misrepresentation  (y);  but  he  cannot  repudiate 
after  the  Court  has  made  an  order  for  specific  performance, 
unless  the  Court  gives  him  leave  to  do  so,  and,  in  any 
case,  he  must  repudiate  speedily  (z).  Many  of  the  above- 
mentioned  defences  to  an  action  for  specific  performance 
are  gtounds  for  repudiating  the  contract,  though  not  all 
of  them  (a).  In  case  the  purchaser  has  had  just  and 
sufiicient  cause  for  his  repudiation,  he  will  be  entitled  to 


(r)  Regent's  Canal  Co.  v.   Ware  (1857),  23  Beav.  575. 

(s)  Re  Riley  to  Streatfield  (1886),  34  Ch.  D.  386. 

(<)  Jones  V.   Gardiner,  1902,  1  Ch.  191. 

(«)  Re  Buthy  and  Jesson,  1898,  1  Ch.  419. 

(«)  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  s.  2, 
r.  5.  See  Re  Williams  and  Newcastle  {Duchess),  1897,  2  Ch.  144; 
Re  Lehmann  and  Walker,  1906,  2  Cii.  6-40. 

(y)  Brewer  v.  Brown  (1884),  28  Ch.  D.  309. 

(z)   Ilalkett  V.  hurley   {Earl),  1907,  1  Ch.  590. 

(a)  See,  e.g.,  Re  Scott  and  .ilvarez,  1895,  2  Oh.  603;  supra,  p.  536. 
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the  return  of  his  deposit,  and  also  to  his  costs  of  investi- 
gating the  title,  even  though  the  contract  contains  a  clause 
allowing  the  vendor  to  rescind  the  contract  and  return  the 
d'eposit  without  costs,  for  such  a  dause,  being*  part  of  the 
contract,  falls  to  the  ground'  when  the  contract  is 
repudiated ;  and,  if  the  saJe  is  by  the  Court,  the  costs,  mil 
include  the  expense  of  bidding  at  the  auction  and  becom- 
ing the  purchaser  (6).  But,  if  the  purchaser  repudiates 
without  just  and  sufScient  cause,  he  cannot  recover  his 
deposit,  whether  the  contract  expressly  provides  for  its 
forfeiture  or  not  (c) .  And  rwhere  there  is  a  condition  of 
sale  requiring  the  purchaser  to  assume  something'  material 
to  the  title,  and'  the  matter  required  to  b©  assumed  is  in 
fact  untrue,  and  the  purchaser  refuses  to  complete,  he  is 
debarred  from  recovering  his  deposit  (d),  unless  the  condi- 
tion is  misleading,  as  it  would  be  if  it  required  the  pur- 
chaser to  assume  what  the  vendor  knew  to  be  false  (e). 

With  regard  to  rescission  of  the  contract  by  the  vendor,  Rescission  of 
there  is  usually  an  express  condition  of  sale  under  which,  contract  by 
in  case  the  purchaser  makes  and  persists  in  any  objection  'vendor, 
or  requisition  which  the  vendor  is  either  unable  or  un- 
willing to  remove  or  comply  with,  the  vendor  may  by 
notice  in  writing  rescind  the  sale  and  return  the  deposit 
to  the  purchaser,  and  so  escape  liability  to  pay  damages 
for   breach    of    contract.     But   the   vendor   cannot   take 
advantage  of  such  a  condition  if    he  has  sold    without 
having  any  title  to  the  property,  or  where  he  has  a  title 
to  part  only  of  the  property  (/) ;  and  the  condition  does 
not  give  him  an  arbitrary  power  to  rescind  the  contract 
without  showing  some  reasojiable  gi'ound  for  his  unwil- 
lingness to  complete  {g) .    Before  a  vendor  will  be  allowed 
to  rescind,  he  must  satisfy  the  Court  that  he  entered  into 
the  contract  in  ignorance  of  some  material  fact  or  docu- 
ment, or  under  some  mistaken  notion  that  he  was  entitled  ' 
to  sell  and  could  make  a  title ;  there  must  be  no  failure  of 

(6)  Holliwell  V.  Seacombe,  1906,  1  Ch.  426. 

(c)  Howe  V.  Smith  (1884),  27  Ch.  D.  89;  Hall  v.  Burnell,  1911, 
2  Ch.  651. 

id)  Best  V.  Hamand  (1879),  12  Ch.  D.  1. 

(e)  Re  Banister,  Broad  v.  Munton  (1879),  12  Ch.  D.  131. 

(/)  Re  Deighton  and  Harris,  1898,  1  Ch.  458;  Re  Jachson  and 
Haden,  1906,  1  Ch.  412. 

(g)  Duddell  v.  Simpion  (1866),  L.  B.  2  Ch.  App.  102;  Re  Weston, 
ond  Thomas,  1907,  1  Ch.  244. 
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duty  on  his  part,  no  element  of  shortcoming,  and  he  must 
ha,ve  omitted  nothing  which  the  ordinarily  prudent  man, 
having  regard  to  his  contractual  relations  with  other 
persons,  is  bound  to  do  (h).  The  vendor  must  not  "play 
fast  and  loose,"  holding  his  right  of  rescission  in  suspense, 
while  negotiating  with  some  third'  person  for  a  re-sale  (i) ; 
nor  can  he  rescind  after  a  judicial  decision  has  been  given 
against  him  (k),  but  the  mere  institution  of  proceedingB 
does  not  destroy  his  right  of  rescission  (Z),  though,  if  he 
exercises  it  after  litigation  has  been  started,  the  Court 
may  order  him  to  pay,  the  costs  (m) . 

Apart  from  any  special  condition  of  sale,  the  vendor 
cannot  rescind  the  contract  for  mere  delay  in  payment  of 
the  instalments  of  the  purchase-money,  unless  the  delay 
is  evidence  of  a  total  abandonment  by  the  purchaser  of  the 
contract  (n).  But  if  the  vendor  has  brought  an  action  for 
specific  performance,  and  the  purchaser  has  failed  to 
comply  with  the  order  for  specific  performance,  the  vendor 
is  entitled  to  an  order  for  rescission  (o). 


Deposit, 
although 
forfeited, 
must  he 
allowed 
against  the 
deficiency  on 
a  le-sale. 


Where  the  vendor  rescinds  for  the  purchaser's  default, 
and  the  condition  under  which  he  rescinds  extends,  as  it 
usually  does,  to  enabling  the  vendor  to  re-sell,  and  charge 
the  defaulting  purchaser  with  the  deficiency  on  a  re-sale, 
if  a  deposit  has  been  paid  by  the  purchaser,  then,  although 
the  deposit  is  expressed  to  be  forfeited,  it  must  be  allowed 
in  computing  the  deficiency,  where  there  is  a  deficiency, 
on  the  re-sale  (p) . 


Summary 
method  of 
deciding 
questions 
between 
vendors  and 


Disputes  between  a  vendor  and  a  purchaser  of  land  may 
in  many  cases  be  judicially  settled  without  any  action  for 
specific  performance  being  brought;  for  it  is  provided  by 
the  Vendor  and  Purchaser  Act,  1874  (q),  that  a  vendor  or 
purchaser  of  real  or  leasehold  estate  in  England,  or  their 


(h)  Me  Jackson  and  HacLen,  1906,  1  Ch.  412. 
(0  Smith  V.   Wallace,  1895,  1  Ch.  385. 
(A)    Re  Arbib  and  Class,  1891,  1  Oh.  601. 
(0  Isaacs  V.  Towell,  1898,  2  Ch.  285. 
(rn)  Re  Spindler  and  Mear's  Contract,  1901,  1  Ch.  908. 
(«)   Cornwall  v.  Henson,  1900,  2  Ch.  298. 
(o)  See  Olde  v.  OUe,  1904,  1  Ch.  35. 

(j>)  Shuitlcworth  v.  Clews,  1910,  1  Oh.  176,  disapproving  Griffiths 
.  Vezey,  1906,  1  Ch.  796. 
iq')  37  &  38  Vict.  c.  78,  s.  9. 
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representatives,  may  apply  by  summons    to  a  judg-e   in  purchasers 
Chambere  in  the  Cliancsery  Division  in  respect  of  any  ^^er  the 
requisitions  or  objections,  or  any  claim  for  compensation,  purchaser' 
or  any  other  question. arising  out  of  or  connected  with  the  Act,  1874, 
contract  (not  being  a  question  affecting  the  existence  or  '*■  ^• 
validity  of  the  contract),  and  the  judge  may  make  such 
order  as  to  him  shall  appear  just,  and  may  order  how  or 
by  whom  all  or  any  of  the  costs  of  and  incident  to  the 
application  shall  be  borne  and  paid.     A  summons  can  be 
taken  out  under  this  section  where  a  dispute  arises  under 
a  contract  to  gi-ant  a  lease,  as  well  as  where  a  question 
arises  between  vendor  and  purchaser  (r) . 

The    Court   cannot   undter   this   section   entertain   the  When  the 
question  w'hether  a'  condition  of  sale  is  fraudulent,  for  procedure  is 
this  is  a  matter  involving  the  validity  of  the  contract  (s),  abie^OT^" 
but  the  fact  that  it  appears  to  be  doubtful  whether,  owing  should  not  be 
to  fraud,  misrepresentation  or  mistake,  the  contract  could  resorted  to. 
be  enforced,  does  not  prevent  the  Court  from  deciding  a 
specific  question,  e.g.,  as  to  the  form  of  conveyance,  raised 
by  the  summons  (f).     Where  the  vendor's  title  depends 
upon  a  question  of  construction  involving  real  difficulty, 
the    proper  course    for    him  is  to  issue  an    originating 
summons  for  construction  of  the  document,  since  an  order 
made  on  such  a  summons  would  be  binding  on  all  parties, 
whereas  an  order  made  under  this  section  would  only  bind 
the  parties  to  the  summons.    If,  in  such  a  case,  the  vendor 
infiists  on  proceeding  by  summons,  the  Court  will  declare 
the  title  too  doubtful  to  be  forced  on  the  purchaser  (m)  . 

The    Court    has    power    undter    the    section    to    decide  Powers  of 
disputed  questions  of  fact  (x),  and  may  direct  such  things  tlie  Court 
to  be  done  as  are  the  natural  consequences  of  its  decision  ^^ion  ^ 
on    the   summons  (y) .     For   instance,    when    the    Court 
decides  that  the  vendor  has  not  shovra  a  good  title,  it  caji 
go  on  and  direct  the  vendor  to  return  to  the  purchaser  his 
deposit  with  interest  (y),  and  to  pay  also  the  purchaser's 

(r)  He  Lander  and  Bagley's  Contract,  1892,  3  Oh.  41. 

(«)  Re  Sandbaeh  and  Edmondson's  Contract,  1891,  1  CSh.  at  p.  102. 

(t)  Se  Hughes  and  Ashby's  Contrast,  1900,  2  Oh.  595;  Be  Wallis 
and  Barnard's  Contract,  1899,  2  Ch.  515. 

(«)  Rs  Niohols  and  Von  Joel's  Contract,  1910,  1  Oh.  43. 

(x)  Re  Burroughs,  Lynn  v.  Sexton  (1877),  5  Ch.  D.  601. 

(y)  Re  Eargreaves  and  Thompson's  Contract  (1886),  32  Oh.  D. 
454. 


544  THE  PRINCIPLES  OF  EQUITY. 

costs  of  investigiating  the  tide  (z) ;  and  the  order  for 
rescission  of  the  contract  and  return  of  the  deposit  can  be 
madfe  even  on  a  eum'm'ons  taken  out  by  the  vendor  (or). 
But  the  Court  cannot  on  a  summons  under  the  section 
order  the  payment  of  damages,  but  leaves  the  parties  to 
their  legal  remedy  therefor  (&). 


(_z)  Re  Spindler  and  Mear's  Contract,  1901,  1  Oh.  908. 
(a)  Ee  Walker  and  Oahshott's  Contract,  1901,  2  Ch.  3 
(6)  Re  Wilsons  and  Stevens'  Contract,  1894,  3  Oh.  546. 


545 


CHAPTER  XXXVI. 

INJUNCTION. 

An  injunction,  which  used  to  be  a  writ  issuing  under  Nature  and 
an  order  of  the  Court,  is  now  simply  a  judgment  or  order  tinds  of 
of  the  Court  (a),  whereby  the  Court  restrains  the  com-  i°:™ot'on- 
mission  or  continuance  of  some  wrongful  act,  or  the  con- 
tinuance of  some  wrongful  omission.     In  the  former  case  (a)  Pro- 
the  injunction  is  called  prohibitory  or  restrictive,  in  the  history  and 
latter  mandatory.     The  former  is  far  more  common  than  '"*"'^**°^- 
the  latter.     Indeed,  until  comparatively  recently,  an  in- 
junction  was   always  couched  in  prohibitive  languag'e, 
even  when  the  effect  of  it  was  to  require  the  performance 
of  a  positive  act.    For  instance,  if  a  defendant  had  wrong- 
fully erected  buildingb  infringing  the  plaintiff's  right  of 
light,  the  Court  used  not  to  order  him  to  pull  them  dowli 
and  remove  them,  but  ordered  him'  not  to  allow  them  to 
remain  on  the  land.    Now,  however,  a  mandatory  injunc- 
tion is  made  in  a  positive  form  (6). 

As  regards  the  time  of  their  operation,  injunctions  are  (b)  per- 
either  interlocutory  (or  interiml)   or  perpetual.      A   per-  petual  or 
petual  injunction  is  granted!  only  after  the  plaintiff  has  j^*®^ 
established  his  right  and  the  actual  or  threatened  infringe-   °°"  ^^' 
ment  of  it  by  the  defendant,  whereas  an  interlocutory 
injunction  may  be  gtanted  at  any  time  after  the  issue 
of  the  Writ,  its  object  being  to  keep  things  in  statu  quo 
until  the  question  0,t  issue  between  the  parties  can    be 
determined;  and,  to  obtain  it,  the  plaintiff  need  not  make 
out  a  case  which  will  necessarily  entitle  him  to  a  perpetual 
injunction.     "It  is  enough  if  he  can  show  that  he  has  a 
fair  question  to  raise  as  to  the  existence  of  the  right  which 
be  alleges,  and  can  satisfy  the  Court  that  the  property 
should  be  preserved  in  its  present  actual  condition,  until 

(a)  R.  S.  C,  Ord.  L.  r.  11. 

(b)  Jackson  y.  TSorinanby  Brick  Co.,  1899,  1  C5h.  438. 

S.  35 
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Formerly 
injunction 
granted  only 
ty  Court  of 
Chancery, 
but  noTV  by 
any  Division 
of  the  High 
Court,  ■when- 
ever it  is 
"just  or 
convenient." 


such  question  can  be  disposed  of  "  (c).  A  mandatory  in- 
junction, however,  is  very  seldom  granted  on  an  inter- 
locutory application,  though  in  coses  of  infringement  of 
a  right  to  light  the  Court  has  granted'  an  interlocutory 
injunction  compelling  the  defendant  to  puU  down  the 
building  where  he  has  endeavoured  to  steal  a  march  on  ■ 
the  Court  by  hurrying  on  the  building  after  being  served 
with  notice  of  motion  for  an  injunction,  or  has  evaded 
service  of  the  vrait  and  continued  the  building  after  due 
warning  from  the  plaintiff  (d).  An  interlocutory  injunc- 
tion is  usually  only  granted  after  notice  of  motion  has  been 
duly  isefved  on  the  defendant,  but  in  urgent  cases  the 
injunction  may  be  obtained  ex  parte;  when  so  obtained, 
the  injunction  usually  only  continues  until  next  motion 
day,  and  is  often  spoken  of  as  an  interim  injunction.. 
When  the  Court  grants  an  interlocutory  injunction, 
whether  ex  parte  or  on  notice  (e),  it  requires  the  plaintiff 
to  give  an  "undertaking  as  to  damages,"  i.e.,  an  under- 
taking to  pay  to  the  defendant  any  damages  caused  to  him 
by  the  injunction,  if  it  turns  out  at  the  hearing  that  the 
injunction  was  wrongly  granted.  But  such  an  under- 
taking is  not  required  from  the  Attorney-General  suing 
on  behalf  of  the  Crown  (/) . 

Originally,  the  jurisdiction  to  grant  an  injunction  could 
be  exercised  only  by  the  Court  of  Chancery.  By  the 
Common  Law  Procedure  Act,  1854  {g),  a  limited  power 
of  granting  injunctions  was  conferred  on  the  Common 
Law  Courts,  and  now  by  the  Judicature  Act,  1873  {h), 
every  Division  of  the  High  Court  has  power  to  grant  an 
injunction;  s.  25  (8)  having  enacted  that  "a  mandamus 
01'  an  injunction  may  be  granted,  or  a  receiver  appointed, 
by  an  interlocutory  order  of  the  Court  in  all  oases  in  which 
it  shall  appear  to  the  Court  to  be  just  or  convenient  that 
such  order  should  be  made;  and  any  such  order  may  be 
made   either   unconditionally    or   upon  such   terms  and 

(c)  Kerr  on  Injunctions,  chap.  i.  And  see  Presion  v.  Luclc  (1884), 
27  Ch    D.  505;   Challtnder  v.  Itoyle  (1887),  36  Ch.  D.  425. 

{d)  Daniel  v.  Ferguson,  1891,  2  Ch.  27;  Van  Joel  v.  Hornsey, 
1895,  2  Ch.  774. 

(e)  Smith   v.   Bay   (1882),   21   Ch.   D.   421,   at  p.   424. 

(/)  Att.-Gen.  v.  Albany  Hotel  Co.,  1896,  2  Oh.  696.  This  rale 
applies  also  to  the  Secretary  of  State  for  War:  Secretary  oj  State 
for  War  v.  Cope,  1919,  2  Ch.  339. 

{g-)  17  &  18  Vict.  c.  125,  ss.  81,  82. 

(h)  36  &  37  Vict.  c.  66. 
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conditions  as  the  Court  shall  think  just."  Thougih  the 
section  speaks  only  of  interlocutory,  orders,  it  must  not 
be  inferred  that  the  Court's  jurisdiction  is  limited  to 
interlocutory  injunctions;  if  the  Court  can  grant  an  inter- 
locutory injunction,  a  fortiori  it  can  grant  a  perpetual 
injunction  at  or  after  the  hearing  (*). 

The    enactment    just    quoted'    has    not    conferred    an  Effect  of 
arbitrary  or  unregulated  discretion  on  the  Court  (k).    The  »•  25  (8) 
jurisdiction  to  grant  an  injunction  is  exercised  according  judiLture 
to  settled  legal  principles,     Nor  does  the  section  give  the  Act,  1873. 
Court  power  to  issue  an  injunction  where,  before  the  Act, 
no  Court  could  have  given  any  relief  at  all  to  the  applicant. 
For  instance,  in  Day  v.  Broi/Mrigg  (J),  an  injunction  was 
refused  to  prevent  the  defendant  from  calling  his  house 
by  the  same  name  as  the  plaintiff's,  although  the  parties 
lived  next  door  to  each  other  and  the  name  had  been  used 
by  the  plaintiff   for   60   years;    for  there  is  no  legal  or 
equitable  right    to    the  exclusive  use  of   the  name  of  a 
private  residence.     So,  too,  the  Court  will  not  grant  an 
injunction  to  restrain  a  party  from  proceeding  with  an 
arbitration  in  a  matter  beyond'  the  agreement  to  refer  (m'), 
or  from  proceeding  without  any  authority  whatever  in  an 
arbitration  in  the  name  of  another  {n) ;  for  in  such  cases 
an  aWard  would  be  a  nullity,  and  the  applicant  would 
have  a  good  defence  to  an  action  to  enforce  it,  or  might,  as 
plaintiff,  obtain  a  declaration  of  such  nuUity  (o) . 

It  has  been  laid  down  by  the  House  of  Lords  {p)  that  Principles 
the  grant  of  an  injunction  to  restrain  a  person  from  doing  o"  whictthe 
a  particular  thing  is  an  act  dependent  upon  the  discretion  g°aSing  or" 
of  the  Court,  and  in  exercising  that  discretion  the  Court  refusing  an 
will  considbr,  among  other  things,  whether  the  doing  of  injunction, 
the  thing  sought  to  be  restrained  must  produce  an  injury 
to  the  party  seeking  the  injunction;  whether  that  injury 
can  be  remedied  or  atoned  for,  and,  if  capable  of  being 


(«)  Beddow  v.  Beddow  (1878),  9  Ch.  D.  89,  93. 

(Jc)  Doherty  v.  Allman  (1878),  3  A.  C.  709;  Harris  v.  Beauchamp, 
1894,  1  Q.  B.  801,  809. 

(0  (1878),  10  Ch.  D.  294. 

(m)  North  London  Railway   Co.    v.   Great  Northern  Railioay   Co. 
(1883),  11  Q.  B.  D.  30. 

(»)  Farrar  v.  Cooper  (1890),  44  Ch.  D.  323. 

(o)  Jungheim,  Hopkins  ^  Co.  v.  Foukelmann,  1909,  2  K.  B.  948. 

(«)  Doherty  v.  Allman  (1878),  3  App.  Ca.  709. 
35  (2) 
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atoned  for  by  damages,  whether  those  damages  must  be 
sought  in  suocessive  suits,  or  coiild*  be  obtained  once  for 
all.  "  The  very  first  principle  of  injunction  law  is  that 
prima  facie  you  do  not  obtain  injunctions  to  restrain 
actionable  wronge,  for  which  diamages  are  the  proper 
remedy"  (g).  But,  where  an  injunction  is  sought  to 
restrain  the  breach  of  a  negative  contract,  the  Court  has 
no  discretion  to  exercise.  "If  parties,  for  valuable  con- 
sideration, 'with  their  eyes  open,  contract  that  a  particular 
thing  shall  not  be  done,  all  that  a  Court  of  Equity  has  to 
do  is  to  say,  by  way  of  injunction,  that  which  the  parties 
have  already  said  by  way  of  covenant,  that  the  thing  shall 
not  be  done ;  and  in  such  case  the  injunction  does  nothing 
more  than  'give  the  sanction  of  the  process  of  the  Court 
to  that  which  already  is  the  contract  between  the  parties. 
It  is  not  then  a  question  of  the  balance  of  convenience 
or  inconvenience,  or  of  the  amount  of  damage  or  of  injury 
— it  is  the  specific  performance,  by  the  Court,  of  that 
negative  bargain  which  the  parties  have  made,  with  their 
eyes  open,  between  theanselves"  (r). 


Power  of 
the  Court 
to  award 
damages  in 
addition  to 
or  instead 
of  an 
injunction. 


The  Court  of  Chancery  originally  had  no  power  to- 
award  damiag'es,  though  it  might,  where  the  defendant  had 
made  a  profit  out  of  his  wrongful  act,  decree  an  account. 
Lord  Cairns'  Act  (s),  however,  authorised  the  Court,  in  all 
cases  in  which  it  had!  jurisdiction  to  grant  an  injunction 
or  to  order  specific  performance,  to  a-Ward  damages  to  the 
injured  party,  either  in  addition  to  or  in  substitution  for 
the  other  relief.  And,  although  this  Act  has  been 
repealed  (^),yet  the  repealing  Act  has  preserved  the  juris- 
diction (u),  and,  apart  from  the  Act,  the  Chancery  Divi- 
sion has  fuU  power  since  the  Judicature  Acts  to  award 
damages  in  any  case  in  which  a  common  law  court  could 
have  done  so  before  the  Acts.  It  seems  that,  under  Lord 
Cairns'  Act,  the  Court  may  award'  damages  for  infringe- 
ment of  an  equitable  right,  e.g.,  breach  by  a  subsequent 
purchaser  of  a  restricti've  covenant  by  which  he  is  only 


(j)  Per  Lindley,  L.  J.,  in  London  and  Blackwall  Railway  Co.  v. 
Cross  (1886),  31  Oh.  D.  at  p.  369. 

(»•)  Per  Lord  Cairns,  L.  O.,  in  Doherty  v.  Allman,  supra,  at  p.  720. 

(s)  21  &  22  Vict.  0.  27  (The  Chancei-y  Amendment  Act,  1858). 

(<)  Statute  Law  Eevifiion  Act,  1883,  s.  3. 

(«)  Ibid.  a.  5;  Bayers  v.  Collyer  (1884),  28  Ch.  D.  103;  Re  R.y 
1906i  1  Ch.  730,  at  p.  735. 
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bound  in  equity  (a?) ;  but  apparently  the  Act  does  not 
enable  the  Court  to  give  damages  for  an  injury  which 
is  only  threatened  or  apprehended  {y) .  Clearly  the  Court 
has  neither  of  these  powers  undler  the  Judicature  Acts,  and 
therefore  if  they  exist,  they  exist  only  in  cases  where  the 
Court  has  jurisdiction  to  grant  an  injunction  or  to  order 
specific  performance,  for  it  is  only  to  those  cases  that  Lord 
Caims'  Act  applies.  If  the  remedy,  by  way  of  injunction 
or  specific  performance,  is  altogether  gone,  the  Court 
cannot  undter  that  Act  give  damages  {z) . 

Whether  the  Court  will  grant  an  injunction  or  give  When 
damages  instead  is  a  question  for  the  judicial  discretion  of  damages  will 
the  Court.    If  the  plaintiff  establishes  his  legal  right  and  "^^'^^  ^ 
the  actual  or  threatened  violation  of  it,  he  is  entitled  to  injunction, 
an  injunction   as   of  course,   unless  there  is  something 
special  in  the  case  {a),  aaid  this  is  especially  the  case  where 
the   wrong   consiste   of  a   continuiug  nuisance  (6).     To 
refuse  an  injunction  and  aw'axd  damages  instead  would 
enable  the  defendant  to  purchase  compulsorily  from  the 
plaintiff  the  right  to  commit  a  legal  yfiong.    It  may  be 
stated  generally  that  the  Court  will  only  do  this  if  the 
injury  is  small  and  capable  of  being  estimated  in  money 
and  of  being  adequately  compensated  by  a  small  sum, 
and  to  grant  an  injunction  would  be  oppressive  (c). 

The  granting  of  an  injunction  being  in  the  discretion  of  Injunction 
the  Court,  delay  or  acquiescence  on  the  part  of  the  plaintiff  "^y  ^ 
win  be  a  good  ground  for  refusing  an  injunction,  especially  ^q^^^  °f 
an   interlocutory  injunction,  even   though   the   action  is  acquiescence 
brought  by  the  Attorney-General  suing  on  the  relation  or  delay. 
of  a  private  individual  (d) . 

An  injunction,  once  it  has  been  granted,  Vs^ill  be  enforced  Enforce- 
by  committal  for  contempt,  not  only  against  the  parties  ™ent  of 

z injunction. 

(a;)  Eastwood  v.  Lever  (1863),  4  De  G.  J.  &  S.  114,  at  p.  128. 

(y)  Dreyfus  v.  Peruvian  Guano  Co.  (1889),  43  Oh.  D.  316;  Martin 
V.  Price,  1894,  1  Ch.  276;  Cowper  v.  Laidler,  1903,  2  Ch.  337,  339. 

(«)  Lavery  v.  Fursell  (1888),  39  Ch.  D.  508;  Proctor  v.  Bayley 
(1889),  42  Ch.  D.  390,  at  p.  400. 

(a)  Imperial  Gas  Light  and  Cohe  Co.  v.  Broadbent  (1859),  7 
H.  L.  C.  600,  612. 

(S)  Shelfer  v.  City  of  London  Electric  Light  Co.,  1895,  1  Ch.  316. 

(c)  Ibid.  And  see  Colls  v.  Home  and  Colonial  Stores,  1902,  1  Oh. 
302;  1904,  A.  C.  179. 

(d)  Att.-Gm.  V.  Sheffield  Gas  Consumers  (1853),  3  De  G.  M. 
4:G.  304;  Att.-Gen.  v.  Grand  Junction  Canal,  1909,  2  Ch.  505. 
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enjoined,  but  also  against  all  others  knowingly  abetting 
them  in  their  breach  of  the  injunction  (e). 


Three  main 
classes  of 
cases  in 
which  an 
injunction 
will  be 
granted. 


It  is  impossible  to  enumerate  all  the  cases  in  which  the 
remedy  by  way  of  injunction  is  available.  For  con- 
venience, the  cases  may  be  classed  under  three  heads:  — 
(1)  Injunctions  to  restrain  judicial  proceedings;  (2)  In- 
-  junctions  to  restrain  a  breach  of  contract;  (3)  Injunc- 
tions to  restrain  the  violation  of  some  legial  or  equitable 
right  apart  from  contract; 


I.  Injunc- 
tion to 
restrain 
judicial 
pixjceedings. 

Common 
injunction. 


No  proceed- 
ing pending 
in  High 
Court  may 
now  be 
restrained  by 
injunction ; 


but  Court 
may  grant 
injunction  to 
prevent  the 
institation  of 
proceedings ; 


I.  Injunctions    to    restrain    jwMcial    proceedings. — 
Formerly,  the  Court  of  Chancery  frequently  granted  an 
injunction  to  prevent  the  inequitable  institution  or  con- 
tinuance of  proceedingB  in  a  Court  of  Qomnion  Law,  as, 
for  instance,  where  the  plaintiff  in  the  common  law  action 
was  suing  upon  an  instrument  obtained  by  fraud.    Such 
an  injunction  was  known  as  a  comimon  injunction,  all  other 
injunctions  being  called  special.     In  granting  a  common 
injunction  the  Court  of  Chancery  did  not  in  any  way 
profess  to  interfere  with  the  Courts  of  Common  Law  in 
the  exercise  of  their  jurisdiction.    The  injunction  was  not 
addressed  to  the  Common  Law  Court,  but  to  the  parties 
to  the  a-ction  in  that  Court,  for  equity  has  always  acted 
in  personam  (/).    Since  the  Judicature  Act,  1873  (gr),  the 
common  injunction  has  ceased  to  exist,  for  by  s.  24  (5) 
it  is  provided  that  no  cause  or  proceeding  pending  in  the 
High  Court  or  Court  of  Appeal  is  to  be  restrained  by 
injunction,  but  every  matter  of  equity,  on  which  an  in- 
junction against  the  prosecution  of  any  such  cause  or  pro- 
ceeding might  formerly  have  been  obteined,  m'ay  be  relied 
on  by  way  of  dtefenoe  thereto;  and  the  Court  in  which 
the  cause  or  matter  is  pending  may  direct  a  stay  of  pro- 
ceedings.    This  section,  however,  only  applies  to  pending 
proceedings;  it  does  not  take  away  the  Court's  power  to 
restrain  a  person  from'  instituting  proceedings  (h),  e.g., 
to  restrain  a  person  claiming  to  be  a  creditor  of  a  com- 
pany from  presenting  a  petition  to  wind  up  the  company 
where  the  dtebt  is  bond  fide  disputed  and  the  company  is 


(e)  Seaward  v.  Paterson,  1897,  1  Ch.  545. 

(/)  See  the  Earl  of  Oxford's  Case  (1616),  1  Oh.  Eep.  1. 

Iff)  36  &  S7  Vict.  0.  66. 

(A)  Semnt  v.  TFood  (1879),  12  Ch.  D.  605,  at  p.  630. 
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solvent  («■),  or  to  restrain  a  thi-eatened  action  against  a. 
receiver  appointed  by  the  Court  in  respect  of  acts  done 
by  him  in  discharge  of  his  office  (it) .    And  the  section  only 
applies  to  proeeedingis  in  the  High  Court  or  Court  of 
Appeal,  its  object  being  to  ensure  that  one  Division  of 
the    Supreme    Court   shall   not   be    interfered    with'  by 
another;  the  Court  has  still  power  to  restrain  by  injunc-  or  to  stay 
tion  the  prosecution  of  prooeedinigte  in  any  other  Court,  proceedings 
e.g.,  the    Lancaster    Palatine    Court  (Q,  or  an    inferior  j^erior  or 
Court  (jw),  or  a  foreign  Go\ixt{n),  the  injunction  in  such  a  foreign 
oases  being,  like  the  oldl  common  injunction,  directed  to  Court; 
the  parties  to  the  proceeding^  and  not  to  the  Court. 

Special  powers  of  staying  proeeedingis  have  been  con-  and  the 
ferred  upon  the  Court  in  connection  with  its  bankruptcy  Bankruptcy 
jurisdiction  and  its  jurisdiction  to  wind  up  a  company.  8p°e"dal*^* 
Sect.  9  of  the  Bankruptcy  Act,  1914  (o),  provides  that  the  power  of 
Court  may,  at  any  time  after  the  presentation  of  a  bank-  a'ay^ig 
ruptcy  petition,  staj:  any  action,  execution,  or  other  legal  P'^"'"'^  ^^^' 
process  against  the  property  or  persion  of  the  debtor;  and 
this  would  seem  to  extend  to  proceetdings  in  the  High 
Court  as  well  as  to  proceedings  in  an  inferior    Court, 
though  apart  from  this  provision  the  Bankruptcy  Court 
has    no    power    to   restrain    proceedings    in    the    High 
Court  {p).    And:  by  s.  140  of  the  Companies  (Consolida-  as  has  also 
tion)  Act,  1908  {q),  at  any  time  after  the  presentation  the  Court 
of  a  petition  for  winding-up,  and  before  a  winding-up  binding  ^p 
order  has  been  made,  any  action  or  proceeding  pending  a  company, 
against  the  company  in  the  High  Court  or  Court  of  Appeal 
may  be  stayed  by  the  Court  in  which  the  action  or  pro- 
ceeding is  pending,  and  any  action  or  proceeding  pending 
against  the  company  in  any  other  Court  may  be  restrained 
by  the  Court  which  has  jurisdiction  to  wind  up'  the  com- 
pany; and  by  s.  142,  when  a  winding'-up  order  has  been 

(j)  Cercle  Restaurant  Castiglione  Co.  v.  Lavery  (1881),  18  Ch.  D. 
555. 

(k)  Re  Maidatone  Palace  of  Varieties,  Ltd.,  1909,  2  Ch.  283. 

(l)  Wood  V.  Connolly,  1911,  1  Ch.  731. 

(m)  Hedley  v.  BaUs  (1880),  13  Ch.  D|.  498;  Stannard  v.  Vestry 
of  St.  Giles  (1882),  20  Ch.  D.  190. 

(n)  McSenry  v.  Lewis  (1882),  22  Ch.  D.  397;  Pena  Copper  Mines 
V.  Rio  Tinto  Co.  (1912),  105  L.  T.  846. 

(o)  4  &  5  Geo.  V.  c.  59. 

(p)  Re  Barnett,  Ex  parte  Reynolds  (1885),  15  Q.  B.  D.  169. 

(ff)  8  Bdw.  VII.  0.  69. 
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made,  no  action  or  proceeding!  may  be  proceeded  with 
or  commenced  against  the  company  except  by  leave  of 
the  Court. 


II.  Injunc- 
tion to 
restrain 
breach  of 
contract. 

Injunction 
— a  mode  of 
the  specific 
performance 
of  negative 
agreements ; 


II.  Injunctions  to  restrain  breaches  of  contract. — The 
jurisdiction  of  equity  with  regard  to  granting  an  injunc- 
tion to  restrain  a  breach  of  contract  is  closely  allied  to 
its  jurisdiction  to  order  speicific  performance  of  a  contract. 
Specific  performance  is  the  method  of  enforcing  positive 
I  ontracts,  but  it  is  evident,  that  where  a  contract  capable 
of  being  enforced!  in  equity  is  a  negative  contract,  the 
most  natural  modb  of  its  enforcemfent  is  by  means  of  aa 
injunction.  Thus,  where  the  contr3,ct  was,  that,  in  con- 
sideration of  the  plaintiffs  having,  at  their  owii  expense, 
erected  a  new  cupola  clock  and  beE  to  the  parish  church 
of  Hammersmith,  a  certain  bell  which  had  been  daily 
I'ung  in  the  early  morninJg  to  the  great  annoyance  of 
the  plaintiffs,  who  were  old  ladies,  should  not  be  rung'  at 
that  early  hour  during  the  lives  of  the  plaintiffs,  the  agree- 
ment was  specifically  enforced  agtainst  the  parish,  by  means 
of  an  injunction  (r).  Also,  the  negative  covenaJit  occur- 
ring in  trade  agreements  to  the  effect  that  the  covenantor 
will  not  tradte  withia  a  defined  district  by  himself  or  by 
his  agent,  will  be  enforced!  by  injunction,  unless  the  con- 
duct of  the  covenantee  has  disentitled  him  to  that  relief, 
as  by  a  wrongful  determination  of  the  contract  (s) . 
Whether  the  negative  covenant  has  been  broken  or  not 
is  always  a  question  of  fact;  and  where,  e.g>.,  the  cove- 
nant is  that  of  a  young'  solicitor  not  to  practise  within  a 
defined  area  in  competition  with  the  solicitor  to  whom' 
he  had  been  articled,  or  by  w'hom^  after  his  articles  he 
had  been  employed,  the  acts  complained  of  -wiO.  be  judged 
by  the  w'oi'dls  of  the  covenant,  and,  as  so  judged,  may  or 
may  not  be  a  breach  of  the  covenant.  For  instance,  a 
covenant  not  to  "  carry  on  the  profession  of  a  solicitor  " 
within  a  defined  area  is  not  broken  by  writing  from'  an 
office  outside  the  larea  a  letter  demanding  payment  of  a 
debt  from  a  debtor  within  the  area(f);  but  such  an  act 


(r)  Martin  v.  Nutlein   (1725),  2  P.  Wms.   266. 
(s)  General  Billpostinff  v.  Atkinson,  1909,  A.  C.   118;   Measures, 
Limited  v.  Measures,  1910,  2  Ch.  248. 

(t)  Woodbridge  v.  Bellamy,  1911,  1  Ch.  326. 
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■would  be  a  breach  of  a  covenant  not  to  "do  any  work 
or  act  usually  done  by  a  solicitor  "  (m). 

The  remedy  by;  way  of  injunction  is  sometimes  available  And  avail- 
where  the  Court  couldl  not  grant  specific  performance,  y^gg^e'ven 
For  instance,  the  inability  of   the  Court  to  compel    the  where  oon- 
specific  performance  of  the  'whole  of  an  agreement,  is  not  tract  not 
a  'gl'ound  for  refusing  to  grant  an  injunction  against  the  g^^^g  ^ie 
breach  of  the  negative  pajt  of  it;  and,  therefore,  where 
a  contract  for  personal  services  contains  a  negative  term, 
the  Court  may  grant  an  injunction  to  prevent  a  breach 
of  the  negative  agreement,  ajid  possibly  in  that  w'ay  cause 
the  covenantor  to  fulfil  the  positive  agreement  (»).     So, 
too,   where  a   contract  for  the  sale  of  chattels   to  the 
plaintiff  contains  an  express  negative  stipulation  by  the 
defendant  not  to  sell  to  any  other  manufacturer,  the  Court 
may  grant  an  injunction,  eVen  though  it  could'  not  compel 
the  defendant  specifically  to  perform  the  agreement  for 
sale(t/). 

The  Court,  however,  is  not  very  ready  to  enforce  in-  Contract  for 
directly,  by  means  of  an  injunction,  a  contract  for  per-  ^er^°^8Vill 
sonal  services,  since  it  could  not  be  enforced  directly  by,  not  be 
an  order  for  specific  performance.     If,  for  instance,  the  indirectly 
contract  is  purely  affirmative  in  form,  e.g.,  a  contract  by  f°^°^^fon^ 
a  company's  mlanager  to  giVe,  during  a  specified    term',  if  it  is 
the  iw'hole  of  his  time  to  the  company's  business,  no  in-  positive  in 
junction  twill  be  granted  (2).     And,  even  if  the  contract  ot^^'go^.* 
contains  an  express  neg'ative  term,  the  Court  will  not  tracts  may  be 
grant  an  injunction    if    the  neg'ative  term  is  simply  a  enforced  by 
repetition  in  a  negative  form  of  the  whole  of  the  positive  y^^gg^ative 
contract  (a) .     But  other  contracts,  i.e.,  contracts  not  in-  in  substance 
volving  personal  service,  wiE  be  enforced  by  injunction  if  though  not 
they  are  negative  in  substance,  though  not  in  form'(&).  ™  °"^' 
This  may  be  illustrated  by  the  case  of  Catt  v.  Tourle  (c). 

(«)  Edmundson  v.  Render,  1905,  2  Ch.  320.  And  see  Bewea  v. 
Fitch,  1920,  W.  N.  23. 

(x)  Lumleu  v.  Wagner  (1852),  1  De  G.  M.  &  G.  615.  See  also 
National  Provincial  Bank  v.  Marshall  (188S),  40  Ch.  D.  112;  Grimston 
V.  Cunningham,  1894,  1  Q.  B.  125. 

(y)  Bonnell  v.  Bennett  (1883),  22  Ch.  D.  835. 

(s)  Whitxvood  Chemical  Co.  v.  Hardman,  1891,  2  Ch.  416. 

(a)  Chapman  v.  Westerby,  1913,  W.  N.  277. 

(6)  Metropolitan  Electric  Supply  Co.,  Ltd.  v.  Ginder,  1901,  2  Oh. 
799. 

(c)  (1869),  L.  E.  4  Ch.  App.  654. 
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There  the  plaintiff,  who  was  a  brewer,  sold  a  piece  of 
land'  to  the  trustees  of  a  freehold  building'  society,  who 
covenanted  with  him  that  he,  his  heirs  and  assigns,  should 
have  the  exclusive  right  of  supplying  beer  to  any  public- 
house  erected  on 'the  land.  The  defendant,  a  member  of 
the  society,  who  was  also  a  brewer,  acquired  a  portion  of 
the  land  w'ith  notice  of  the  covenant,  and  erected  on  it  a 
public-house  [which  he  supplied  with  his  own  beer.  The 
plaintiff  'was  giianted  an  injunction,  the  Court  holding 
that  the  contract,  though  positive  in  its  terms,  was  in 
substance  negative. 


Kestriotive 
covenant 
relating  to 
land  may  be 
enforced  by 
injunction 
against  all 
persons  who 
take  the  land 
except  pur- 
chasers of 
legal  estate 
without 
notice. 


It  will  be  noticed  that  in  this  case  of  Catt  v.  Tourle  (d), 
an  injunction  was  granted  against  the  defendant  although 
he  was  no  party  to  the  original  covenant.  At  common  law 
a  stranger  to  a  covenant  is  not  bound'  by  it  except  in  the 
case  of  covenants  which  run  with  the  land,  and  it  is  settled 
that  the  burdbn  of  a  restrictive  covenant  entered  intO' 
between  a  vendor  and  a  purchaser  of  land  does  not  run 
with  the  land'  at  law  so  as  to  bind  subsequent  purchasers, 
though,  if  it  w'ere  contained  in  a  lease,  an  assignee  of  the 
lease  might  be  bound  by  it  under  the  rule  in  Spencer's 
case  (e) .  But  in  equity  a  restrictive  covenant  relating  tO' 
land  will  be  enforced  by  injunction  against  all  persons 
who  subsequently  take  the  land,  unless  they  obtain  the 
legal  estate  for  value  without  notice,  actual  or  constructive', 
of  the  covenant.  This  was  established  by  the  case  of  Tulk 
V.  Moxhay  (/),  as  explained  in  B,e  Nisbet  and  Potts' 
Cmitraci  {g).  The  principle  on  iw^hich  Tulk  v.  Moxhay 
was  decided  was  that  the  purchaser  gave  a  smaller  price 
for  the  land  by  reason  of  the  restrictive  covenant,  and  it 
would  be  unconscientious  for  him,  or  any  one  deriving^ 
title  under  him  with  notice  of  the  covenant,  to  attempt  to 
make  use  of  the  land  except  subject  to  the  obligations  of 
the  covenant  Qi) .  But  the  true  principle  is  that  such 
covenants  impose  an  equitable  charge  on  the  property  in 
respect  of  which  they  are  entered  into,  in  the  nature  of  a 
negative  easement,  which,  like  any  other  equity,  will  bind 

(^d)  (1869),  L.  R.  i  Ch.  App.  654. 

(e)   (1583),  1  Smith,  L.  C.  52. 

(/)  (1848),  2  Ph.  774. 

Ig')  1906,  1  Ch.   386. 

(A)  See  per  Lord  CottenJaam  in  Tull-  v.  Moxhay  (1848),  2  PI). 
774,  at  p.  778;  and  per  Jessel,  M.  E,.,  in  Cato  v.  Thompson  (1882),. 
9  Q.  B.  D.  at  p.  618. 
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all  persons  who  take  the  land,  unless  they  acquire  the  legal 
estate  for  value  without  notice.  Clonsequently  an  assign 
of  the  covenantor,  who  has  not  the  leg'al  estate,  is  bound'  by 
the  covenant,  even  thougih  he  had  no  notice  of  it;  so  is  a 
person  who  obtains  a  title  to  the  land  under  the  Statutes 
of  Limitation,  for  he  has  not  given  value  (^) ;  so  also  is  a 
lessee,  even  though  he  has  no  actual  notice  of  the  covenant, 
and,  even  though  having  taken  his  lease  under  an  open  « 
contract,  he  is  preoludted  by  statute  from  investigating'  the 
title,  for  he  has  constructive  notice  of  his  landlord's 
title  (k);  so  also  is  a  mere  occupier  of  the  land  (1).  But  a 
purchaser  of  the  land)  with  notice  of  the  covenant  is  not 
bound  by  it  if  his  vendor  had  obtained  the  legal  estate 
for  value  without  notice,  for  he  can  shelter  himself  behind 
the  vendor's  immunity  (toI)  ;  and  a  public  body  which 
purchases  under  its  statutory  powers,  e.g.,  a  school  board 
purchasing  under  the  Lands  Clauses  Consolidation  Act, 
1845  (w),  for  edticational  purposes  takes  free  from  restric- 
tive covenants,  even  if  it  has  notice  (o) .  In  such  a  case, 
however,  the  restriction  is  not  extinguished,  but  revives 
on  a  re-sale  to  a  private  individual  (p),  unless  compensa- 
tion has  been  paid  to  the  covenantee  under  s.  68  of  the 
Act  of  1845  (w). 

The  rule  in  TulJcv.  Moxhay  (q)  is  confined  to  restrictive  The  rule  in 
covenants,  and  does  not  apply  to  positive  or  affirmative  ^'*  ■^• 
covenants,  such  as  a  covenant  to  make  a  road  or  put  up  a  ap^^s'to  ^ 
building,  or  any  other  covenant  which  would  involve  the  restrictive 
expenditure  of  money  (r) .     Such  covenants  do  not  run  covenants, 
with   the   land   at  law,  except  as  between  landlord  and  ently  only' 
tenant  (s),  and  do  not,  in  equity,  bind  persons  who  after-  to  land, 
wards  acquire  the  land  even  with  notice  of  the  covenaait. 


(«■)  Me  Nisbet  and  Potts'  Contract,  1906,  1  Oh.  386. 

(A)  Patman  v.  Marland  (1881),  17  Ch.  D.  353;  HoUoway  Brothers 
V.  Eill,  1902,  2  Ch.  612. 

(J)  Mander  v.  Falcke,  1891,  2  Ch.  554. 

Qm)  Wilkes  v.  Spooner,  1911,  2  K.  B.  473. 

(k)  8  &  9  Vict.  c.  18. 

(o)  Kirhy  v.  The  Harrogute  School  Board,  1896,  1  Ch.  437. 

(p)  Ellis  V.  Rogers  (1884),  29  Ch.  D.  661. 

(?)  (1848),  2  Ph.  774. 

(r)  Heywood  v.  Brunswick  Building  Society  (1881),  8  Q.  B.  D. 
403;  Austerberry  v.  Corporation  of  Oldham  (1885),  29  Oh.  D.  750; 
Hall  V.  Ewin  (1887),  37  Ch.  D.  74. 

(s)  Spencer's  case  (1583),  1  Smith,  L.  C.  52. 
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only  applies 
where  the 
benefit  of 
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is  attached 
to  land. 


And  the  rule  seems  to  be  confined  to  restrictive  covenants 
relating  to  land;  restrictive  conditions  relating  to  goods 
are  not  apparently  enforceable  against  subsequent 
buyers  (t). 

Another  limitation  on  the  rule  in  Tulk  v.  Moxhay  (m) 
is  that  it  only  applies  where  the  restrictive  covenant  has 
been  entered  into  for  the  beoiefit  of  other  land.  In  this 
respect  it  resembles  an  easement,  for  the  existence  of  which 
it  is  necesisary  that  there  shouM  be  a  dominant  as  wbU  as 
a  servient  tenement.  If,  therefore,  A.  has  one  piece  of 
land  only,  which  he  conveys  to  B.,  any  restrictive  cove- 
nant in  the  conveyance  will  be  merely  personal  between 
tho  parties,  and  no  injunction  would  be  granted  against 
any  person  acquiring  the  land  from  B.,  even  with  notice, 
nor  could  A.'s  executor  enforce  the  covenant  after  his 
death  (a;).  But  if  A.  had  two  or  more  plots  of  land,  and 
he  sold  both  or  all  to  different  purchasers  subject  to  similar 
restrictive  covenants,  the  fact  that  A.  had  parted  with 
all  his  land  would  not  necessarily  entitle  a  sub-purchaser 
to  disregard  the  restrictions.  In  such  a  case,  if  there  were 
a  general  building  scheme,  the  benefit  of  the  restrictive 
covenant  entered  into  by  one  purchaser  would  be  attached 
to  the  plots  bought  by  the  other  purchasers,  and  they 
would  be  entitled  to  enforce  the  covenants,  not  only  inter 
se,  but  also  against  any  sub-purchaser.  Whether  there  is 
such  a  igeneral  building  scheme  or  not  is  a  question  of  fact 
to  be  deduced  from  all  the  circumlstances  of  the  case  («/) . 
Where  there  is  such  a  scheme,  the  vendor  may  be 
restrained,  at  the  instance  of  a  purchaser,  from  using  any 
plots  retained  by  him  contrary  to  the  restrictive  conditions 
of  the  estate  (2) .     When  the  benefit   of   the   restrictive 


(«)  Taddi/  ^  Co.  v.  Sterious,  1904,  1  C5h.  354;  McGruther  v. 
Pitoh&r,  1904,  2  Ch.  306. 

(«)  (1848),  2  Ph.  774. 

(a)  Formby  v.  Barker,  1903,  2  Ch.  539;  Miilbowrn  v.  Lyons, 
1914,  2  Ch.  231;  London  Cowity  Council  v.  Allen,  1914,  3  E.  B.  642. 
But  if  A.  retains  any  land  for  the  benefit  of  which  the  covenant  was 
made,  his  executor  can  sue:  Ives  v.  Brown,  1919,  2  Oh.  314. 

(y)  See  Blliston  v.  Reacher,  1908,  2  Ch.  374,  665;  Eeid  v.  Bicker- 
staff,  1909,  2  Ch.  305.  See  also  Renals  v.  CowUshaw  (1878),  11 
Ch.  D.  866;  Nottingh-am  Patent  Brick  Co.  v.  Butler  (1886)y  16 
Q.  B.  D.  778;  Collins  v.  Castle  (1887),  36  Ch.  J>.  243;  Spioer  v. 
Martin  (1888),  14  App.  Cas.  12;  Mackenzie  v.  Ohilders  (1889), 
43  Ch.  D.  265;  Tucker  v.  Vowles,  1893,  1  Oh.  695;  WilU  v.  St.  John, 
1910, 1  Oh.  S4,  325. 

(z)  Re  BirmmgJiam  District   Land   Co.   and  Allday,   1893,  1  Oh. 
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covenant  has  once  been  clearly  annexed  to  a  piece  ol  land, 
it  passes  on  an  assignment  of  that  land  without  express 
mention,  and  even  though  the  assign  was  not  aware  of  its 
existence  at  the  time  of  the  assignment  (a) . 

The  right  to  enforce  a  restrictive  covenant  may  be  lost  Right  to 
by  delay  or  acquiescence  in  the  defendant's  breach  of  the  enforce 
coJvenant  (&),  or  by  the  plaintiff  or  his  predecessors  in  title  coyenants 
causing  or  permitting  such  an  alteration  in  the  character  may  be  lost. 
of  the  neighbourhood  that  the  enforcement  of  the  covenant 
Would    be    unreasonable  (c),    or   even    apparently    by    a 
general  change  in  the  neighbourhood,  irrespective  of  the 
particular   acts   and   omissions   of   the   plaintiff    or   his 
predecessors  {d) . 

III.  Injunctions  to  restrain  extra-jvMcial  wrongs  apart  m.  injnno- 
fi'om  contract. — The  commonest  example  of  injunctions  tionsto 
of  this  class  is  an  injunction  to  restrain  the  commission  or  yjoiation  of 
continuance  of  a  tort.    As  a  general  rule,  wherever  a  right  some  legal 
cognizable  at  law  exists,  a  violation  of  that  right  will  be  or  equitable 
prohibited   by   injunction,    except   where   the   award   of  '^^  *P 
damages  Would  afford  a  complete  remedy,  or  where  the  contract, 
conduct  of  the  plaintiff  disentitles  him  to  an  injunction. 
As  examples  of  torts,  the  commission  of  which  will  be 
restrained  by  injunction,  the  following  may  be  given:  — 

(1)  Waste  and  trespass. — It  is  provided  by  s.  25  (8)  of  (i)  Waste 
the  Judicature  Act,  1873  (e),  that  an  injunction  may  be  ^""^  trespass, 
granted,  either  before,  or  at,  or  after  the  hearing  of  any 
cause  or  matter,  to  prevent  any  threatened  or  apprehended 
waste  or  trespass,  whether  the  person  against  whom  such 
injunction  is  sought  is  or  is  not  in  possession  under  any 
daim  of  title  or  otherwise,  or  (if  out  of  possession)  dioes 


342;  Davis  v.  Corporation  of  Leioester,  1894,  2  Oh.  208.  As  to 
purchaser's  right  to  have  a  note  of  the  restriction  indorsed  on  title 
deeds  letainied  by  vendor,  sec  Conveyancing  Act,  1911  (1  &  2  Geo.  V. 
I!.  37),  s.  11. 

(o)  Rogers  v.   Hosegood,   1900,   2   Ch.   388. 

(S)  Sayers  v.  Collyer  (1884),  28  Ch.  D.  103;  Hepworth  v.  Pickles, 
1900,1  Ch.  108. 

(o)  Sedford  v.  British  Museum  (1822),  2  My.  &  K.  552;  Sobrey  v. 
Sainsbury,  1913,  2  Ch.  513. 

(eC)  Sobrey  v.  Saimbury,  supra;  Knight  v.  Simmonds,  1896,  2  Ch. 
294.     But  see  Pulleyne  v.  France  (1913),  57  Sol.  J.  173. 

(e)  36  &  37  Vict.  c.  66. 
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or  does  not  claim'  a  rig'ht  to  do  the  act  sought  to  be 
restrained  under  any  colour  of  title;  and  whether  the 
estates  claimed  by  both  or  by  either  of  the  parties  axe 
legal  or  equitable.  An  injunction  to  restrain  waste  may 
be  obtained  not  only  by  the  owner  of  the  inheritance,  but 
also  by  a  remainderman,  whose  estate  is  only  a  limited 
one.  For  instance,  if  there  is  a  tenant  for  life,  remainder 
for  life,  remainder  in  fee,  and  the  tenant  for  life  in 
possession  is  committing  waste,  the  Court  will  interfere 
at  the  suit  either  of  the  remaindierman  for  life  or  of  the 
remaindterman  in  fee  (/) .  But,  in  the  case  of  trespass, 
a  reversioner  or  remaindfemaan  cannot  obtain  an  injunction 
unleeis  he  can  show  that  idama;ge  is  occasioned  by  the 
trespass  to  his  reversion  or  remainder  (gf) . 

It  is  not  only  legal  waste  which  will  be  restrained;  the 
Court  may  also  grant  aja  injunction  to  prevent  that  sort 
of  capricious  waste  which  is  known  as  "  equitable," 
because  it  was  only  regarded  as  waste  in  equity.  A  tenant 
for  life  whose  estate  was  granted  to  him  without  impeach- 
ment of  waste  was  not  liable  for  waste  at  common  law, 
but  the  Court  of  Chancery  restrained  him  from  miaking 
an  unconscientious  use  of  his  powers  by  committing  acts 
of  malicious  or  wanton  dam:age,  e.g.,  by  dismantling  the 
mansion  house  (h),  or  by  felling  timber  planted  or  left 
standing  for  the  ornament  or  shelter  of  the  mansion  house 
or  grounds  (i) .  And  it  is  now  provided  by  the  Judicature 
Act,  1873  (fc),  that  an  estate  for  life  without  impeachment 
of  waste  shall  not  confer  on  the  tenant  any  legal  right  to 
commit  equitable  waste,  unless  an  intention  to  confer  such 
right  shall  expressly  appear  by  the  instrument  creating 
such  estate.  A  tenant  in  tail  after  possibility  of  issue 
extinct,  though  not  liable  for  waste  at  law,  would  be 
restrained  from  committing  equitable  waste  (?),  and  so 
would  a  tenant  in  fee  simple  defeasible  (m),  but  not  a 


(/)  Garth  v.  Cotton  (1753),  1  Dick.  183,  197. 

(ff)  May  fair  Property  Co.  v.  Johnston,  1894,  1  Oh.  508;  Jones 
\ .  Llanrwst  Vrhan  Council,  1911,  1  Oh.  393. 

(/;>  Vane  v.   Barnard  (1716),  2  Vern.   738. 

(i)  MicMethwaite  v.  Miclelethwaite  (1857),  1  De  G.  &  J.  504, 
519;  Baker  v.  Sebright  (1879),  13  Oh.  D.  179;  Weld-Blundell  v. 
Wolseley,  1903,  2  Oh.  664. 

(K)  36  &  37  Vict.  c.  66,  s.  25  (4). 

(I)  Abrahall  v.  Bubb  (1679),  2  Swanst.  172. 

Im)  Turner  v.  Wright  (1860),  2  De  G.  P.  &  J.  234;  Re  Hanbury, 
1913,  2  Ch.  357. 
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tenant;  in  tail  absolute,  evBn  though  restrained  by  statute 
from  barring  the  entail  {n) . 

In  the  ease  of  mortgages,  if  the  mortgagor,  being  in 
possession,  fells  timber  on  the  estate,  the  Court  wiU 
restrain  him  if  thereby  the  security  becomes  insuffi- 
cient (o)..  A  'mortgagee  in  possession  has  now  a  statutory 
power,  where  the  mortgage  was  created  by  deed  after  1881 
••and  contains  no  contrary  provision,  to  cut  and  sell  timber 
and  other  trees  ripe  for  cutting,  and  not  planted  or  left 
standing  for  shelter  or  ornament  (p) . 

The   jurisdiction    of   equity  never   extended   to   cases  Kinds  of 
•of  pe>*rmssilve  waste  by  a  tenant  for  life,  whether  legal  or  waste  not 
equitable,  of  freehold  or  copyhold  property;  such  a  tenant,  fe^ediaWe 
therefore,  would  not  be  compelled  to  do  or  to  pay  for  the  "^  ^^  ^' 
necessary  repairs  to  houses  {q),  nor  Would  he  be  liable  to 
the  remainderman  in  damlages  for  his  neglect  to  repair  (r), 
unless  the  dtity  to  repair  was  expressly  thrown  on  him  by 
the  settlement.    In  the  case  of  settled'  leaseholds,  howeiv'er, 
the  tenant  for  life  is  bound,  as  between  himself  and  the 
settlor's  estate,  to  keep  the  covenant  to  repair  contained 
in  the  lease,  and  must  indemnify  the  settlor's  estate  from' 
liability  under  the  covenant  (s),  though  he  is  under  no 
liability  to  the  remainderman  (t).    As  regards  ameliora- 
tivfe  waste, — by  (e.ff.)  the  conversion  of  warehouses  into 
residential  property  more  calculated  to  let,  and  otherwise 
more  valuable, — ^although  equity  did  at  one  time  interfere 
by  injunction  to  stay  it,  it  Would' not  diO'  so  now  (m). 


(2)  Nuisances. — If  the  nuisance  is  a  public  nuisance,  (2)  Nuis- 
e.ff.,  the  obstruction  or  excessive  user  of  a  highway  (x),  ^^°^- 
the  usual  remedy  is  by  Way  of  indictment  or  criminal  in-„^otion~ 
information  to  punish  the  offender.    But  an  action  in  the  must  be 

(n)  Atl.-Gen.  v.   Buhe  of  Marlborough  (1818),  3  Madd.   498. 

(o)  King  v.  Smith  (1843),  2  Hare,  239. 

if)  Conveyancing  Act,  1881   (44  &  45  Vict.  c.  41),  s.  19  (1). 

(ff)  Powys  V.  Blagrave  (1854),  4  De  G.  M.  &  G.  448;  Re  Hotchkys, 
Freke  v.  Calmady  (1886),  32  Oh.  D.  408;  Re  Freman,  1898,  1  Ch.  28. 

(»•)  Re  Cartwright,  Avis  v.  Newman   (1889),  41   Oh.   D.  532. 

(s)  Re  Betty,  1899,  1  Ch.  821;  Re  Gjers,  1899,  2  Ch.  54. 

(0  Re  Parry  and  Kopkin,  1900,  1  Ch.  160. 

(m)  Doherty  v.  Allmcm  (1878),  3  App.  Ca.  709. 

(a;)  AU.-Gen.  v.  Brighton  Stores,  1900,  1  Ch.  276;  Att.-Gen.  v. 
Scott,  1905,  2  K.  B.  160. 
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nature  of  an  information  may  be  brought  by  the  Attorney- 
General  to  redress  the  grievance  by  way  of  injunction, 
and  a  private  individual  'who  suffers  particular  damage 
by  the  nuisance  may  maintain  an  action'  in  his  own  name 
for  an  injunction  {y),  or  may  occasionally  himself  abate 
the  nuisance  (2) .  Local  sajtiitary  authorities,  which  have 
a  special  statutory  power  to  sue  in  respect  of  nuisances  in 
eases  whore  their  power  of  dtealing  summarily  with  the 
nuisance  would  afford  an  inadequate  remedy  (a),  are  in 
the  same  position  as  a  private  individual  when  they  sue 
for  an  injunction,  and  must  therefore  sue  in  the  name 
and  with  the  sanction  of  the  Attorney-General,  unless 
the  nuisance  causes  them^  special  damage,  as  by  injuring 
their  property  (6). 

Private  If  the  nuisance  is  a  private  nuisance'  it  may  be  of  such 

nmsance.  g^  character  that  the  party  may,  simply  abate  it,  as  by 
juiiot^on"T^i  cutting  overhanging  boughs  (c),  but  the  fact  that  the 
be  granted.  plaintiff  could  have  abated  the  nuisance  does  not  prevent 
him  from  m'aintaining  an  action  for  damages  and  an  in- 
junction {d).  The  nuisance  may,  however,  be  of  too  slight 
a  character  for  the  Court  to  interfere  by  injunction,  for 
the  Court  will  only  grant  an  injunction  if  the  injury  is 
of  so  material  a  nature  that  it  cannot  be  adequately  com- 
pensated for  by  damages,  or  if,  from  its  continuance  and 
permanently  or  increasingly  misohie'vous  character,  it  must 
occasion  a  constantly  recurring  grievance  (e).  A  mere 
fanciful  diminution  in  the  value  of  property  will  not 
furnish  any  foundation  for  an  injunction  (/);  and  an 
injunction  will  not  be  grantedl  to  restrain  the  ordinary 
and!  reasonable  use  of  premises  for  purposes  not  in  them-  . 
selves  noxious,  although  some  annoyance  may  result  froni 
the  use  {g) .    But  if  the  annoyance  amounts  to  a  nuisance, 

Uf)  Lyon  V.   Fishmongers-'  Co.    (1876),  1  App.   CSa.  662. 

(«)  Dimes  v.  Petlef  (1850),  15  Q.  B|.  276,  283;  Campbell  Damia 
V.  Lloyd,  1901,'  2  Oh.  SIS. 

(a)  PubUo  Health  Act,  1875   (38  &  39  Viot.  c.  56),  s.  107. 

(6)  Wallasey  Local  Board  v.  Gracey  (1887),  36  Ch.  D.  593; 
Tottenham  District  Council  v.  Williamson,  1896,  2  Q.  B.  353. 

(o)  Lemmon  v.   Webb,  1895,  A.  C.  1. 

(d)  Smith  V.  Giddy,  1904,  2  K.  B.  448. 

(e)  Att.-Gen.  v.  Shefield  Gas  Consumers'  Co.  (1853),  3  De  G. 
M.  &  G.  304. 

(/)  Att.-Gen.  v.  Nichol  (1809),  16  Ves.  338,  342. 

Iff)  Ball  V.  Say  (1873),  L.  E.  8  Ch.  App.  467;  Christie  v.  Davey, 
1893,  1  Cai.  316;  Sandeirs-Clwrk  v.  Grosvenor  Mansions,  1900,  2  Ch. 
373. 
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i.e.,  if  It  seriously  interferes  with  the  ordinary  use  and 
enjoyment  of  the  adjoining  premises,  it  is  no  answer  to 
an  action  for  an  injunction  to  say  that  the  defendant 
IS  only  making  a  reasonable  use  of  his  property.  "  There 
are  many  trades  and  many  occupations  which  are  not  only 
reasonable  but  neceseajy  to  be  followed,  and  which  still 
cannot  be  aJlowedi  to  be  followed  in  the  proximity  of 
d^velling-houses,  so  as  to  interfere  with  the  comfort  of 
their  inhabitants"  (h).  The  standard  of  comfort,  how- 
ever, which  the  owner  of  a  dVelling-house  is  entitled  to 
is  not  an  absolute  one;  it  dbpends  on  the  circumstances 
of  the  locality.  "  What  wouldl  be  a  nuisance  in  Belgrave 
Square  wouldl  not  necessarily  be  so  in  Bermondsey"  (i). 
But  even  in  a  district  devoted  to  noisy  trades,  such  as 
printing,  if  a  printingi  house  or  factory  subjects  the  occu- 
pier of  an  adjoiningi  residence  to  such  an  increase  of  noise 
as  to  interfere  substantially  with  the  ordinary  comfort 
of  human  existence  aocordSnig  to  the  standard  prevailing 
in  the  district,  the  oooupier  can  obtain  an  injunction  (k). 
And  in  the  case  of  noxious  and  offensive  fumes,  an  in- 
junction may  be  gtranted,  even  though  there  is  no 
d-welling-house  within  the  jaffected  area,  if  the  fumes  do 
substantial  diataagie  to  property,  as  by  destroying  trees  (I). 

A  Very  comjmon  case  of  a  nuisance  is  the  obstruction  Darkenin 
of  the  floiw;  of  light  to  windbwe.    The  owner  of  a  window  ancient  "^ 
has  no  natuiial  rigjht  to  the  flowl  of  Kght  over  his  neigh-  ligi^ts. 
bour's  land,  but  such  a  right  can  be  acquired  a^  an  ease- 
ment by  an  express  or  implied;  grant  or  by  prescrip- 
tion (w) .     The  owner  of  a  prescriptive  right  to  light  is 
not  entitled  to  objeot  to  any  and  every  diminution  of 
light.    To  constitute  an  actionable  obstruction  of  ancient 
lights  it  is  not  enough  that  the  light  is  less  than  before. 
There  must  be  a  sabstantial  privation  of  light,  enough 
to  render   the    oocapation  of   the   house   uncomfortable 
according  to  the  ordinary  notions  of  mankind  and  (in 

(A)  Per  Jesael,  M.  K.,  in  Broder  v.  Saillard  (1876),  2  Ch.  D.  692, 
at  p.  701.  And  see  Cohaell  v.  St.  Paneras  Borough  Council,  1904, 
1  Ch.  707. 

(j)  Per  Thesiger,  I/.  J.,  in  Sturges  v.  Mridgman  (1879),  11  Oh.  D. 
at  p.  865. 

(A)  Polsue  V.  Mushmer,  1907,  A.  C.  121.  And  see  St.  Selena' 
SmelUng  Co.  v.  Tipping  (1865),  11  H.  L.  Ca.  642. 

(I)  Wood  V.  Comway  Corporation,  1914,  2  C!h.  47. 

(«!)  Prescription  Act,  1832  (2  &  3  Will.  IV.  c.  71),  s.  3. 

S.  ,  36  ' 
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the  case  of  business  premises)  to  prevent  the  plaintifi  from' 
carrying  on  his  business  as  beneficially;  as  before  (w) .  In 
fact,  the  test  is,  not  how  much  light  is  taken  away  by  the 
defendant's  act,  but  how  'much  u^ht  is  left  to  the  plain- 
tiff (o) .  But  this  rule  does  not  prevent  the  Court  from 
■granting  an  injunction  to  restrain  a  threatened  obstruc- 
tion (p) .  With  regard'  to  air,  a,  right  to  have  air  come 
over  a  neighbour's  land  in  a  particular  channel  to  a  par- 
ticular place  may  be  established  by  immemorial  user  or 
by  user  from  wtich  a  lost  grant  or  agreement  may  be 
inferred,  but  in  the  absence  of  actual  contract  no  one  can 
claim  a  right  to  have  the  general  current  of  air  over  Iiis 
neighbour's  property  to  his  property,  kept  uninter- 
rupted (q) . 

A  landbWner  has  a  natural  right  to  the  lateral  support 
of  his  neighbour's  land  to  sustain  his  ow!n  land  in  its 
natural. state;  he  may  also  acquire  an  easement  of  support 
for  buildings  by  twenty  years'  open,  uninterrupted,  and 
peaceable  enjoyment  (r),  or  by  contract  (s).  Such  rig^hts 
win  be  protected  by  injunction  eVen  though  the  subsidence 
is  apprehended  only  (s),  and  eVen  though  the  support  is 
derived  only  from  running  silt  ^a  mixture  of  Water  and 
sand)  (t). 


Pollution 
and  further 
pollution  of 
streams. 


Also,  a  landowner  wiU  be  protected  aglainfft  the  flood- 
ing of  his  own  lands  by  his  neighbour  (w),  and  a  riparian 
owner  can  obtain  aa  injunction  to  prevent  the  poUution 
of  a  stream,  or  its  further  pollution  if  it  is  already  pol- 
luted {v),  bringing   his  laction  against  all   the  polluting 


(».)  Colls  V.  Rome  and  Colonial  Stores,  Ltd.,  1904,  A.  O.  179;  Jollff 
V.  Rine,  1905,  1  Oh.  480.  See  aJao  Anherraon  v.  Connelly,  1906,  2 
CSu  544;  Bmley  v.  Molbem,  1914,  1  CJh.  696. 

(o)  MiggiKS  v.  Betit,  190S,  2  Ch.  2U);  Davis  v.  Xarrable,  1913, 
2  Ch.  421,. 

(p)  UtohfiddSpeer  v.  Qneen  Anne's  Gate  Syndicate,  1919,  1  Ch. 
407. 

(a)  Chastmj  v.  AeMand,  1895,  2  Oh.  389;  Aldin  v.  Latimer,  1894, 
2  Oi.  437. 

(r)  Dalton  v.  Angus  (1881),  6  App.  Oas.  740. 

(s)  Siddons  v.  Short  (1877),  2  O.  P.  D.  572. 

(*)  Jordeson  v.  Sutton,  S'outhcoates  and  Drypool  Gas  Co.,  1899, 
2-  Ch.  217. 

(m)  Evans  v.  Manohestar,  ShefieUd  and  Lincolnshire  S.  C.  (1887), 
36  Ch.  D.  626. 

(r)  Att.-Gen.  v.  Sirnrinffham  (1838^,  4  K.  &  J.  528;  Crosdey  v. 
Lightowler  (1867),  L.  B.  2  Ch.  App.  479. 


■  a 

nuisance. 
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persona  if  he  pleases  (aj),  or  against  any  one  or  more;  in 
the  latter  csise,  the  fact  that  the  stream'  is  fouled  by  others 
is  no  defence  to  the  one  who  is  sued  («/) .  The  Court  will 
also  grant  an  injunction  to  prevent  the  pollution  of 
underground  Water  (z) . 

An  action  to  restrain  a  nuisance  is  usually  brought  by,  -who  may  sue 
the  person  in  oocui)ation  of  the  property  affected;  a  reVer-  and  be  sued 
eioner  can  only  bring  an  action,  whether  for  damages  or  *°'.' 
an  injunction,  if  the  nuisance  causes  a  permanent  injury  '^"^ 
tohis  reversion  (a),  e.g.,  if  it  consists  of  a  building  in- 
fringing an  ancient  light  (&).  The  action  is  brought 
against  the  person  causing  the  nuisance  or  permitting  it 
to  continue,  i.e.,  usmaUy  the  person  in  occupation  of  the 
premises  from  which  the  nuisance  proceeds.  A  reversioner 
is  liable  for  a  nuisance  if  it  existed  at  the  date  of  his 
letting  the  premises  or  if  it  arises  subsequently  through 
breach  of  his  agreement  to  repair  (c) .  In  the  case  of 
vacant  land,  the  owner  is  bound  to  prevent  it  from  being 
so  used  as  to  become  a  public  nuisance,  and  the  Attorney- 
General  may  obtain  an  injunction  to  compel  performance 
of  the  duty  (d). 

Where  a  nuisance  is  legalised  by  statute,  no  proceed-  uo  remedy 
ings   can    be   taken   in   respect   of  it,   whether   it  is  a  if  nuisance 
public  or  a  private  nuisance,  provided   that    reasonable  legalised  ty 
precautions  consistent  with  the  exercise  of  the  statutory  ' 

powers  have  been  taken  to  prevent  injury  (e).  But  the 
legalising  statute  is  always  construed  very  strictly,  and 
the  burden  of  proof  is  on  the  defendant  to  show  that  the 
legislature  by  express  words  or  necessary  implication  in- 
tended to  take  away  the  ordinary  rights  of  private  indi- 
viduals (/) .     A  right  to  commit  a  private  nuisance  may  Or, : 


m  case 
of  private 


(x)  Cowan  d.  Ihike  of  Bueclmich  (1876),  2  App.  Oa.  344. 

(y)  Croasley  v.  Lightowler  (1867),  L.  E.  2  Oh.  App.  479. 

(z)  Ballard  v.  Tomlingon  (1886),  29  Ch.  D.  115. 

(a)  White  v.  London  General  Omnibus  Co.,  1914,  W.  N.  78. 

(6)  Jones  v.  Llanrwst  Urban  District  Council,  1911,  1  Oh.  at  p.  404. 

(c)  Todd  V.  FUght  (1860),  9  O.  B.  N.  S.  377;  Bowem  v.  Anderson, 
1894, 1  Q.  B.  164. 

{d)  Att.-Gen.  v.  Tod-Reatley,  1897,  1  Oh.  560. 

(e)  London,  Brighton  and  South  Coast  S.  C.  v.  Truman  (1885), 
11  A.  O.  45.  ' 

(/)  Metropolitan  Asylums  Board  v.  Bill  (1881),  6  A.  C.  193. 
And  see  Shelfer  v.  City  of  London  Electrio  Lighting  Co.,  1895,  1 
Ch.  287;  Jordeson  v.  Sutton  Gas  Co.,  1898,  2  Oh.  614;  Midwood 
T.  Manchester  Corporation,  1905,  2  K.  B.  160. 

36(2) 


564 


THE  PRINCIPLES  OF  EQUITY. 


nuisance,  if  a 
presoiiptive 
right  to 
commit  it 
has  been 
acquired, 
(3)  Libel, 


Injunction 
against 
groundless 
threats  of 


also  be  acquired'  by  prescription  (g),  but  no  length  of 
time  can  give  a  prescriptive  right  to  com'mit  a  public 
nuisance  (h). 

(3)  Libel,  dc. — Before  the  Judicature  Acts  an  injunc- 
tion was  never  granted'  to  restrain  the  publication  of  a 
libel  (i).  Since  those  Acts  the  Court  has  jurisdiction  to 
restrain  by  injunction,  and  even  by,  an  interlocutory 
injunction,  the  publication  of  a  libel.  But  the  exercise 
of  the  jurisdiction  is  discretionary,  and  an  interlocutory 
injunction  [will  only  be  granted  in  the  clearest  cases — 
in  cases  in  ;which,  if  a  jury  did  not  find  the  matter  com- 
plained of  to  be  libellous,  the  Court  would  set  aside  the 
verdict  as  unreasonable  (fc),  and  only  if  there  is  a  danger 
of  a  repetition  of  the  libel  (Z) .  The  Court  has  jurisdictioict 
also  to  restrain  the  making  of  untrue  statements  calculated 
to  injure  a  man  in  his  trade  or  business  (to),  even  if  the 
statements  are  oral  only,  thoug'h  in  this  case  the  jurisdic- 
tion is  only  exercised  with  great  caution  (w) ;  but  the  mere 
puffs  of  rival  tradfers  will  not  be  restrained  (o) .  iPurther, 
by  the  Corrupt  and!  Illegal  Practices  Prevention  Act, 
1895  (p),  an  injunction  may  be  granted  to  prevent  the 
making,  before  or  during  a  parliamentary  election,  of 
false  statements  of  fact  as  to  the  personal  character  or 
conduct  of  a  candidate;  and  a  similar  provision  relating 
to  municipal  elections  is  contained  in  the  Municipal  Elec- 
tions (Corrupt  and  Illegal  Practices)  Act,  1911  (q). 

By  the  Patents  and  Designs  Act,  1907  (r),  a  remedy  is 
provided  to  protect  traders  against  groundless  threats  of 
legal  proceedings  for  an  alleged  infringement  of  a  patent 

((7)  Sep  Sturges  v.  Bridgman  (1879),  11  Ch.  D.  852. 

(/()  Butterworth  v.  YorTcshire  Rivers  Board,  1909,  A.  C.  at  p.  57. 

(i)  Prudential  Assurance  Co.  v.  Knott  (1875),  L.  B.  10  Oh.  App. 
142. 

(Jc)  Bonnard  v.  Ferryman,  1891,  2  Ch.  269;  Monson  v.  Tussauds, 
1894,  1  Q.  B.  671. 

Q)  Quarts  Hill  Consolidated  Mining  Co.  v.  Beall  (1882),  20  Ch.  D. 
501,  509. 

(m)  Thorley's  Cattle  Food  Co.  v.  Massam  (1879),  14  Ch.  D.  763. 

(«)  Hermann  Loog  v.  Bean  (1884),  26  Ch.  D.  306. 

(o)  White  V.  Mellin,  1895,  A.  C.  154;  Hubbuch  v.  Wilkinson,  1899, 
1  Q.  B.  86. 

ip)  58  &  59  Vict.  c.  40,  ss.  1,  3. 

?j)  1  &  2  Geo.  V.  c.  7,  s.  1  (3). 

(r)  7  Edw.  VII.  CI.  29,  a.  36  (as  to  patents)  and  s.  61  (as  to 
designs),  as  amended  by  the  Patenta  and  Designs  Act,  1919. 
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or  registered  design.    If  any  person,  claiming  to  have  an  legal  pro- 
interest  in  a  patent  or  a  registered  design,  by  circulars,  peedmgsfor 
advertisements,  or  otherwise  (s),  threatens  any  other  per-  0^™!^? 
son  with  any  legal  proceedings  or  liability  in  respect  of  or  design, 
an  alleged  infringement  of  the  patent  or  copyright  in  the 
Resign,  any  person  aggrieved  thereby  may  sue  him'  for 
an  injunction  against  the  continuance  of  such  threats  and 
for  any  damages  sustained  thereby,  if  the  alleged  infringe- 
ment was  not  an  infringement  in  fact;    but  the  action 
cannot  be  maintained  if  an  action  for  infringement  is 
commenced  and  prosecuted  with  due  diligence  (i). 

(4)  Expulsion  from  a  Ohib,  Society,,  dc. — In  the  case  (i)  Exp\il- 
of  a  proprietary  club,  in  which  members  have  no  right  of  8'°°  *'^°™ 
property,  a  member  who  has  been  expelled  by  the  com-  gooiety  &o 
mittee  cannot  obtain  relief  by  way  of  injunction,  although 

the  proceedings  "were  irregular,  but  will  be  left  to  his 
remedy  in  damages.  In  the  case  of  an  ordinarily  con- 
stituted d-ub  in  which  members  have  rights  of  property, 
the  Court  may  grant  an  injunction  to  prevent  expulsion 
if  the  rules  have  not  been  strictly  complied  with  or  if  the 
committee,  though  acting  ^vithin  the  rules,  have  not  given 
the  member  an  opportunity  of  being  heard,  or  if  they  have 
not  acted  bona  fide  (u).  And  the  Court  may,  in  similar 
circumstances,  prevent  expulsion  from  a  Friendly 
Society  (x)  or  from  a  Trade  Union  (y)  or  from  a  pro- 
fessional institute  (0) ;  audi  it  may  grant  an  injunction 
against  the  removal  of  a  preacher  (a)  or  of  a  school- 
master (6),  though  it  will  not  usuaEy  do  so. 

(5)  Patents,  Copyrigihts  and  Trade  Marks. — In  order  to  (5)  Patents, 
prevent  multiplicity  of  suits,  equity  habitually  interfered  oopyrig-hts 
hj  injunction  to  secure  the  rights  of  inventors  and  manu-  marks, 
facturers,  authors,  traders  and  the  like;  and,  as  incidental 

to  the  injunction,  granted  relief  by  making  the  infringer 
account  for  the  profits  made  by  the  infringement. 

(s)  See  Driffield  Co.  v.   Waterloo  Co.  (1886),  31  Ch.  D.  638. 

(*)  See  Gas  Meters  Co.  v.  British,  Foreign,  ^o.  Li^ht  Co.,  1913, 
1  Ch.  150. 

(«)  Baird  v.  Wells  (1890),  44  Ch.  D.  660;  D'Arcy  v.  Adamsoii 
(1913),  29  T.  L.  E.  367;  Young  v.  Ladies  Imperial  Club,  1920,  1 
K.  B.  81. 

(k)  Andrews  v.  Mitchell,  1905,  A.  C.  78. 

(y)  Osborne  v.  Amalgamated  Society  of  Uailwaij  Servants,  1911, 
1  Oi.  640. 

(z)  Law  V.  Chartered  Institute  of  Patent  Agents,  1919,  2  Oh.  276. 

(ffl>  Hangars  v.   Eivaz   (1859),  28  Beav.  233. 

(6)  Hayman  v.  Rugby  School  (1874),  L.  R.  18  Eq.  28. 


566 


THE  PRINCIPLES  OF  EQUITY. 


(A)  Patents.  (a)  Patents.— It   the  patent  is  a  recent  one  and   its 

validity  has  not  been  established  in  a  previous  action, 
the  Court  will  not  grant  an  interlocutory  injunction 
unless  the  validity  of  the  patent  is  not  in  issue  (c) .  Btit, 
althoug'h  the  Court  refuses  to  grant  an  interlocutory  in- 
junction, it  may,  and  usually  will,  order  the  defendant  to 
keep  an  account  until  the  question  of  the  validity  of  the 
patent  is  established  at  the  trial  {d) .  When  the  plaintiff 
has  established  the  validity  of  the  patent  and  the  fact 
of  infringement  by  the  defendant,  and  has  shown  a 
probability  of  the  infringement  being  repeated,  the  Court 
usually  grants  a  perpetual  injunction  as  a  matter  of  course, 
though,  the  remedy  being  discretionary,  the  Court  may 
refuse  it  in  exceptional  circumstances  (e) .  The  fact  that 
the  defendant  infringed  the  patent  innocently,  thoug'h  it 
prevents  the  patentee  from'  recovering  damiages,  does  not 
affect  proceedings  for  an  injunction  (/).  Whether  the  in- 
fringement is  witting  or  unwitting,  no  account  of  the 
proiits  can  be  ordered  (ff).  In  order  to  facilitate  the 
trial,  the  plaintiff  must  deliver  "particulars  of  the 
breaches,"  and  the  defendant  "particulars  of  his  objec- 
tions," which  are  usually  want  of  noVelty,  Wiant  of  utility, 
and  insufficiency  in  the  specification. 


(B)Copy 
right. 


(b)  Copyrights. — The  subject  of  copyright  is  now 
governed  by  the  Copyright  Act,  1911  {g),  which  repeals 
What  may  be  jiearly  all  the  previous  statutes  on  the  subject.  Copyright 
of'oopynght.  ™^y  exist  in  any  original  literary,  dtamatic,  musical  or 
artistic  work  which  was  first  published  in  the  parts  of 
the  'British  Dominions  to  which  the  Act  extends,  or  of 
which,  if  unpublished,  the  author  was  at  the  date  of 
making  the  work  a  British  subject  or  resident  within 
such  dominions  (A) .  "Literary  work"  includes  maps, 
charts,  plans,  tables,  and  compilations;  ■"  dramatic  work  " 
includes  .any  piece  for  recitation,  choreographic  work  or 
entertainment  in  dHimb  show,  the  scenic  arrangement  or 
acting  form  of  which  is  fixed  in  writing  or  otherwise, 
and  any  cinematogiraph  production  where  the  arrangement 


(o)  Zenith  Motors  v.   Collier  #  Son  (1911),  28  E.  P.  O.  563. 

(d)  Bacon  v.  Jones  (1839),  4  My.  &  O.  433,  436. 

(e)  Proctor  v.  Bayley  (1889),  42  Ch.  D.  390,  398. 

(/)  Patents  and  Designs  Act,  1907  (7  Edw.  VII.  c.  29),  s.  33. 
(//)  Patents  and  Designs  Act,  1919  (9  &  10  Geo.  V.  o.  80),  s.  10. 
({?)  1  &  2  Geo.  V.  c.  46. 
(/()  Ibid.  8.  1, 
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or  acting  form!  or  the  combination  of  incidents  repre- 
sented gives  the  work  an  original  character;  and  "  artistic 
.work ''  includes  works  of  painting,  drawings  eculptura  and 
artistic  craftsmanship,  aaid  architectural  works  of  art  and! 
engravings  and  photographs  (i).  There  cannot,  however, 
be  copyright  in  an  irreligioufl,  immoral  or  obscene  publica- 
tion (it),  nor  in  racing  tips,  as  they  are  not  a  Kterary 
|work(i);  nor  usually  in  the  title  of  a  book  or  a  play, 
though,  if  the  book  or  play  is  well-known,  the  author 
oould  prevent  other  persons  from  using  the  same  title  on 
the  ground  that,  by  eo  doing,  they  would  be  passing  off 
their  work  as  his  (mi) ;  nor  can  there  be  copyright  in  news 
though  there  may  be  in  the  literary  form  in  which  it  is 
expressed  (n).  Copyright  has,  however,  been  held  to  exist 
in  the  report  of  a  speech  (o),  in  examination  papers  (p), 
in  the  illustrations  published!  by  tradesmen  in  their  cata- 
Ic^ues  (g),  in  the  headings  of  a  trade  directory  (r),  in  the 
index  of  stations  in  a  railway  gtiide  (s),  in  a  telegraphic 
code  of  m^ininglese  but  pronounceable  Words  (t),  and  in 
a  translation  from  a  f oreigtn  language  (m)  . 

By  "  copyright "  is  meant  the  sole  right  to  produce  or  what  is 
reproduce  the  work  or  any  substantial  part  thereof  in  any  meant  by 
material  form  whatsoever,  to  perform,  or  in  the  case  of  °°Py"S  *- 
a  lecture,  to  deliver,  the  work  or  any  substantial  part 
thereof  in  public,  and',  if  the  work  is  unpublished  (a.e., 
if  no  copies  of  it  have  been  issued  to  the  public),  to  publish 
the  work  or  any  substantial  part  thereof.    It  also  includes 
the  sole  right  (a)  to  produce,  reproduce,  perform  or  publish 
any  transkition  of  the  Work,  (b)  in  the  case  of  a  dramatic 

0)  1  &  2  Geo.  V.  o.  4fi,  a.  35  (1). 

(A)  Lawr&nee  v.  Smith  (1822),  Jao.  472;  Glyn  v.  Western  Feature 
Film  Co.,  1916,  1  Ch.  261.  ' 

(0  ChUt^m  V.  frogren  Printing  Co.,  1895,  2  Ch.  29. 

(m)  Dicks  v.  Tatea  (1880),  18  Ch.  D.  76;  Broemel  v.  Meyer  (1913), 
29  T.  L.  R.  148. 

(»)  Walter  v.  Steinkopf,  1892,  3  Ch.  489. 

(o)  Walter  v.  Ltme,  1^,  A.  G.  39. 

Ipy  London  University  Press  v.  University  Tutorial  Press,  1916, 
2  Ch.  601. 

(?)  Maple  V.  Jttnior  Army  and  Navy  Stores  (1882),  21  Ch.  D. 
369;  Davis  v.  Benjamin,  1906,  2  Ch.  491. 

(r)  Lamb  v.  Evam,  1893,  1  Ch.  218. 

(»)  H.  Blackwood  #■  Co.,  Ltd.  v.  C.  Arthur  Pearson,  Ltd.,  1916, 
2  Ch.  376. 

(t)  Anderson  v.  Ueber  Code  Co.,  1917,  2  K.  B.  469. 

(m)  Byrne  v.  Statist  Co.,  1914,  1  K.  B.  622. 


568 


THE  PRINCIPLES  OF  EQUITY. 


What  acts 
are  an 

infringement 
of  copyright. 


What  acts 
are  allowed. 


JSTork,  to  conVBrt  it  into  a  novel  or  other  non-dramatje 
iwork,  (c)  in  the  cg^e  of  a  novel  or  other  non^dramatio  -work, 
or  pf  an  artistic  work,  to  aonVert  it  into  a  dtamatio.  work 
by  yay  of  perf  ortnance  in  public  or  otherwise,  and  (d)  in 
the  case  of  a  literary,  dlrarniatic  or  mtisical  wtork,  to  retake 
any  record,  perforated  roll,  cinemlatoginaph  film,  or  other 
contrivance  by  means  of  which  the  work  miay  be  mechajii- 
caUy  performed  or  delivered  (aj) . 

Copyright  in  a  work  is  deemted  to  be  infringed  by  any 
person  (including  a  co-owmer  of  the  copyright  («/!)),  whoj 
(without  the  owner's  consent,  does  anything  the  sole  right 
to  do  which  is  conferred  by  the  Act  on  the  owner.  It  is 
also,  infringed  by  any  person  who  bcUs  or  lets  for  hire,  or 
by  !way  of  trade  exposes  or  offers  fbr  sale  or  hire,  any  work 
iwhich  to  his  knowledige  infringes  copyright,  or  who  dis- 
tributes such  Work  for  the  purposes  of  tradfe  or  to  such  an 
extent  as  to  affect  pre  judicially  the  owner  of  the  copyright, 
or  who  exhibits  such  work  in  public  by  Way,  of  trade,  or 
who  imports  such  work  for  sale  or  hire,  or  who  for  his 
private  profit  permits  a  theatre  or  other  place  of  entertain- 
Iment  to  be  used!  for  the  performance  in  public  of  the  w'ork 
'without  the  owner's  consent,  unless  he  was  not  aware,  and' 
had'  no  reasonable  ground  for  suspecting,  that  the  per- 
formance Iw'ouldl  be  an  infringement  of  copyright  (z). 

The  follo,wingt  acts,  however,  dlo  not  constitute  an 
infringement  of  copyright: — 

(i.)  Any  fait  dealing  with  any  work  for  the  purposes 
of  private  study,  research,  criticism',  review  or 
hewispaper  sumlmary: 

(ii.)  The  use  by  the  author  of  an  artistic  work,  who 
is  not  the  owner  of  the  copyright,  of  any  mould, 
cast,  sketch,  plan,  model  or  study  made  by  him' 
for  the  purpose  of  the  W!ork,  proiVidted  that  he 
does  not  thereby  repeat  or  imitate  the  main 
dbsign  of  the  ,Work: 

(iii.)  The  making  or  publishingi  of  paintings,  drawings, 
engravings  or  photographs  of  a  'wlork  of  sculpture 
or  artistic  craftsmanship,  if  perinanently  situate 
in  a  public  place  or  building,  or  the  making  or 

.  (k)  Copyright  Act,  1911,  s.  1.  See  also  sect.  18  as  to  making 
records,  perforated  rolls,  &o. 

(y)  CRscinslcy  v.  Eoutledge  $  Sons,  Ztd.,  1916,  2  K.  B.  325. 

(a)  Copyright  Act,  1911,  s.  2. 
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publishing  of  paintings,  drawings,  engmvings 
or  photogiraphs  ('which  are  not  in  the  nature 
of  ajchitectural  dirawingis  or  plans)  of  any 
architectural  york: 

(iv.)  The  publication  in  a  collection,  mainly  composed' 
of  non-copyright  matter,  bona  fide  intended  for 
the  use  of  schools,  of  short  passages  from  pub- 
lished literary-  works,  subject  to  certain  con- 
ditions: 

(v.)  The  publication  in  a  ne'w'spaper  of  a  report  of  a 
lecture  delivered  in  public,  unless  the  report  is 
prohibited  by  conspicuous  notice  affixed  at  or 
about  the  main  entnance  of  the  building  in 
Iwihieh  the  lecture  is  igdven,  and,  except  when  the 
building  is  being  used  for  public  worship,  near 
the  lecturer;  but  the  prohibition  does  not  prevent 
the  publication  of  a  fair  newspaper  summary: 

(vi.)  The  reading  or  recitation  in  public  by  one  person 
of  any  reasonable  extract  from  any  published' 
work  (a) : 

(vii.)  The  publication  in  a  neiwspaper  of  a  report  of 
an  ad'dress  of  a  political  nature  delivered  at  a 
public  meeting  (&). 

How  far  one  author  may  make  use  of  the  work  of  How  far  one 
another  is  a  difficult  question  to  answer.  It  is  clearly  not  author  can 
an  infringement  of  the  copyright  in  a  book,  to  make  bond  of  anothir^ 
f,Ae  quotations  or  extracts  from  it,  or  to  'make  a  bond  fide 
use  of  the  same  common  materials  in  the  composition  of 
another  ;work,  but  what  constitutes  a  bond  fide  use  of 
extracts,  or  a  bond  fide  use  of  commion  materials,  is  often 
a  matter  of  the  most  embarrassing  inquiry,  the  question 
usually  being,  whether  there  has  been  a  legitimate  and  fair 
exercise  of  mental  ability,  industry,  and  discrimination 
resulting  in  the  production  of  a  new  work  (c) .  If,  instead 
of  searching  into  the  common  sources  in  an  independent 
and  critical  manner,  and  deriving  therefrom  the  materials 
.Tvhich  he  chooses  to  appropriate,  an  author  should  quietly 
and  iser'vilely  avail  himself  of  the  labours  of  his  prede- 
cessor, adopting  his  arrangement,  or  adopting  it  with  only 
colourable  variations,  that  would  not  be  a  bond  fide  use 

(a)  Copyright  Act;,  1911,  s.  2. 

(6)  Ibid.  B.  20. 

(c)  Campbell  v.  Scott  (1842),  11  Sim.  31. 
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of  the  coin'mon  materials,  but  w'ould  be  an  infringe- 
ment (d) .  If  the  later  author  does,  in  fact,  himBelf 
investigate  the  common  authorities,  it  is  no  infringement, 
even  though  he  h^s  been  led  to  do  so  by  an  earlier  writer, 
and  even  though  he  may  quote  the  same  passages  from' 
those  authorities  whioh  were  used'  by  the  earlier  writer  (e). 
And,  in  particular,  m  regards  copyright  in  maps,  road- 
books, calendars,  &c.,  the  materials  being'  equally  open  to 
all,  and  the  result  also  necessarily  showing  a  certain 
identity  or  similitude,  the  difficulty,  is  not  only  to  dis-' 
tinguish  the  diSerenoe  in  tho  result,  but  also  to  detect 
the  unfair  use  of  the  prior  publication, — so  much  so,  that 
the  fact  of  piracy  has  generally  to  be  ascertained',  by  the 
appearance  in  the  Ifiter  publication  of  the  same  m- 
accuracies  that  are  to  be  found  infthe  prior  publication; 
and  even  that  mode  of  proof  naust  be  applied  with  caution, 
and  is  not,  of  itself,  conclusive  of  the  matter,  for  both 
authors  may  have  copied  from  a  third  author  (/). 

Where  copyright  in  any  work  has  been  infringed,  the 
owner  {g)  of  the  copyright  is  usually  entitled  to  obtain 
an  injunction,  and  either  daanagee  or  an  account  of  the 
profits  made  by  the  infringer  {h),  and  also  to  have  an 
order  for  the  delivery  up  of  all  infringing  copies  of  the 
work,  and  all  plates  used  for  their  production  (») .  But 
if  the  defendant  in  his  defence  alleges  that  he  was  not 
aware  of  the  existence  of  copyright  in  the  work,  and! 
proves  that  at  the  date  of  the  infringement  he  was  not 
aware,  and  had  no  reasonable  ground  for  suspecting,  that 
copyright  subsisted  in  the  work,  the  plaintiff's  only, 
remedy  is  an  injunction  (fc).  And  where  the  construction 
of  a  building  or  other  structure  which  infringes  or  would, 
if  completed,  infringe  the  copyright  in  some  other  wwk 
has  been  commenced,  no  injunction  can  be  granted  to 
restrain  the  construction  or  to  order  its  demolition,  nor 
can  an  order  be  made  for  delivery  up  of  the  building  {I), 
All  actions  in  respect  of  infringement  of  copyright  must 


(d)  Weatherby  v.   International  IIotm  Agency,  1910,  2  Ch.  297; 
Zealie  v.  Young,  1894,  A.  C.  335. 

(e)  Pike  v.  Nicholan  (1869),  L.  E.  5  Ch.  App.  251. 
C/)  See  cages  cited  in  the  two  'previous  notes. 

(g')  As  to  who  is  owner,  see  Copyright  Act,  1911,  ss.  5,  17,  18, 
19,  21. 

{h)  Ibid.  s.  6.  (i)  Ibid.  %.  ", 

Ik)  Ibid.  8.  8.  (0  Ibid.  s.  9. 
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be  oom'mtenoed'  "within  three  yeans  after  the  infringe- 
nient  (mi) .  It  is  no  longier  necessary  for  the  owner  of 
copyright  to  register  his  copyright  to  enable  him  to 
maintain  on  action. 

It  is  provided  by  the  Copyright  Act,  1911  (m),  that  no  Abrogation 
person  shall  be  entitled  to  copyright  or  any  similar  right  of  common 
in  any  literary,  dlramiatie,  musical  or  artistic  work,  whether  ^"^  "^^*^  • 
published  or  unpublished,  other-wise  than  under  and  in 
accordtoce  with  the  provisions  of  the  Act,  or  of  any  other 
statutory  enactment  for  the  time  being  in  force,  but  this 
does  not  abrogate  any  right  or  jurisdiction  to  restrain  a 
breach  of  trust  or  confidence.     The  Ctourt  can,  therefore,  but  breaches 
still  jgirant  an  injunction  to  compel  a  servant  to  deliver  up  of  trust  or 
a  list  of  names  and  addresses  of  his  majster's  customers  confidence 
which  he  has  taken  for  the  purpose  of  assisting  him  in  restrained, 
setting  up  a  rival  business  after  the  termination  of  his 
contract  of  service  (o),  and  an  ex-servant  who  has  been 
oonfidtentially  employed'  in  the  manufacture  of  an  article 
undter  a  secret  process  can  be  restrained  by  injunction  from 
using  any  knowledge   or  information  as  to  the  secret 
process  ^.cquired  by  him  during  his  employment,  if  the 
Court  is  satisfied  that  he  has  made  an  improper  use  of  his 
know'Iedge  (p) .    Similarly,  a  solicitor  can  be  restrained 
from    disclosing    any   secrets  which   are   confidentially 
reposed  in  him,  but  there  is  no  general  rule  that  a  solicitor 
who  has  acted  for  some  person  either  before  or  after  the 
litigation  began  can  in  no  case  act  for  the  other  side;  the 
Court  must  be  satisfied  in  each  case  that  mischief  would 
result  from  his  so  acting  (q) . 

(c)  Trade  Marks. — Before  the  Trade  Marks  Eegistra-  (c)  Trade, 
tion  Act,  1875,  the  right  to  protection  against  an  improper  'na.rks. 
use  of  a  trade  mark  or  trade  name  did  not  depend  upon  I^ifierence 
any  right  of  property  in  the  mark  or  name  (r),  but  on  the  .<  passing- 
principle  that  a  trader  is  not  allowed  to  pass  off  his  gioods  off"  action 
as  the  oroods  of  another  trader  by  selling  them  under  a  *'\4*° 

°  JO  action  tor 

(m)  Ibid.  o.  10.  (»)  S.  31. 

(o)  Hob!)  V.  Green,  1895,  1  Q.  B.  1;  Measures  Brothers,  Ltd.  v. 
Measures,  1910,  1  Ch.  336. 

{p)  Ambetr  Size  and  Ckemieal  Co.  y.  Menzel,  1913,  2  Ch.  239. 

Iq)  Rakusen  v.  Ellis,  1012,  1  Ch.  831. 

(r)  Whether  there  is  such  property  apart  from  statute  is  not  clear: 
Warwick  Tyre  Co.  v.  New  Motor  arid  General  Rubber  Co.,  1910, 
1  Ch.  255,  256. 
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name  or  with  a  mark  or  in  a  form  which  is  likely  to 
deceive  purchasers  into  the  belief  that  they  are  buying 
the  goodfi  of  that  other  trader  (s) .  By  statute,  however — 
now  the  Trade  Marks  Acts,  1905  and  1919  (t)—a,  trade 
mark  may  be  registered  and  a  right  of  property  thereby 
acquired  (though  the  old  action  for  "  passing  off  "  is  still 
also  possible) .  The  register  is  divided  into  two  parts,  A 
and  B.  Registration  in  either  part  -gives  the  registered 
proprietor  the  exclusive  right  to  use  the  mark  upon  or  in 
connection  with  the  goods  in  respect  of  which  it  is  regis- 
tered, but,  if  the  registration  is  in  Part  B  only,  the 
proprietor  has  no  remedy  against  tiny  person  who  uses 
the  imark  if  the  latter  can  showl  that  the  user  was  not 
calculated  to  deceive  (m)  .  And,  even  if  the  registration 
is  in  Part  A,  no  damages  or  account  of  profits  can  he 
obtained  against  an  innocent  infringer,  unless  he  con- 
tinued the  infringement  after  notice  of  the  plaintiff's 
rights;  but  an  injunction  may  be  igranted  (a;) .  There  is 
no  need  in  an  action  for  infringement  of  a  registered' 
trade  mark  for  the  plaintiff  to  prtfve  hisi  right  to  the  mark; 
registration  is  prima  facie  evidence  of  that,  and,  in  the 
case  of  registration  in  Part  A,  usually  conclusive  evi- 
dence after  seven  years  from  first  registration  (y) .  It 
is  in  this  respect  that  such  an  action  differs  from  a  "  pass- 
ing-off "  action,  for  in  the  latter  the  plaintiff  must  prove 
that  the  name  or  the  get-up,  or  whatever  it  may  be  by 
which  the  defendant  describes  his  goods,  is  the  recognised 
description  of  the  plaintiff's  goods,  unless,  indeed,  there 
has  been  an  express  representation  by  the  defendant  that- 
the  goods  are  the  plaintiff's  (z). 

Any  trader  is  generally  entitled  to  trade  under  his  own 
name  provided  he  uses  it  honestly  and  in  its  ordinary, 
form.  Thus,  in  Burgess  v.  Burgess  (a),  where  a  father 
had  for  many  years  sold  an  article  under  the  name  of 
"  Burgess's  Essence  of  AnchoVies,"  the  Court  refused'  to 


(s)  Reddttway  v.  Banham,  1896,  A.  C.  199;  Powell  v.  Birmingham 
Brewery  Co.,  1896,  2  Oh.  54;  188f,  App.  Ca.  710. 

(0  5  Edw.  VII.  0.  15;  9  &  10  Geo.  V.  o.  79. 

(«;  Sec  Act  of  1905,  s.  39 ;  Act  of  1919,  s.  4. 

(«)  Slazenger  9.  Spalding,  1910,  1  Ch.  257. 

ly)  Trade  Marks  Act,  1905,  ss.  39,  40,  41;  Trade  Marks  Act, 
1919,  s.  4. 

(z)  Bourne  v.  Swan  ^  Edgar,  1903,  1  Ch.  211,  at  pp.  224,  22.5; 
Eunt,  Roope,  Teage  ^  Co.  v.  Ehrmann  Brothers,  1910,  2  Oh.  198. 

(a)  (1853),  3  De  G.  M.  &  G.  896. 
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restrain  the  son  from  selling  a  similar  article  under  that 
name,  the  name  "Burgfess"  belonging'  to  the  son  quite 
as  much  as  to  the  father,  and'  there  beingi  no  evidence  to 
show  that  the  son  had  endeavoured  to  pass  loff  his  goods  ae 
his  father's  (6) .  But  if  the  trade  is  of  such  a  nature  that 
the  igoods  are  almost  indissolubly  connected  'with  the  busi- 
ness carried  on  by  a  particular  manufacturer,  the  Court 
will  restrain  another  person  from  carrying  on  a  similar 
trade  without  taking  such  steps  as  an  honest  mkn  would 
take  to  distinguish  his  goods,  but  even  here  the  Court  will 
not  restrain  him  altogether  from'  carrying  on  the  tradb  in 
his  own  name,  but  only  from  doing  so  in  such  a  way  as 
to  deceive  (c) .  A  inan  who  has  never  carried  on  business 
in  his  own  name  cannot  transfer  to  a  company  the  right 
which  he  has  personally  to  trade  in  his  own  name,  though 
he  could  apparently  do_  so  if  he  had  so  carried  on  business 
and  acquired  a  goodwill  (d) . 

To  be  registrable  in  Part  A  of  the  register  a  trad©  What  marks 
mark   must  contain   or  consist  of  at  least  one   of  the  maybe 
following  essential  particulars: — (1)  The  name  of  a  com-  plf'f'X'^f  1^ 
pany,   individual,    or  firm  represented   in   a   special   or  register. 
particular  manner;    (2)  the  sigmature   of  the   appiHoant 
for  registration,  or  some  predecessor  in  business;   (3)  an 
invented  word  or  invented  words;    (4)  a  word  or  word's 
having  no  direct  reference  to  the  character  or  quality  of 
the  goodis,  and  not  being  according  to  its  ordinary  signifi- 
cation a  geographical  name  or  a  surname;  (5)  any  other 
distinctive    mark,   but   a  name,    signature,    or   word   or 
words,  other  than  such   as   fall  within   the  descriptions 
in   the   above   paragraphs  (1),  (2),  (3),  and  (4)  is    not 
to  be  registrable  in  Part  A,  except  upon  evidence  of 
its   distinctiveness  (e).      Certain  marks,  however,  which 
were  in  use  before  1875,  and  have  been  continually  used 
since,  may  be  registered  (/) ;  and  a  trade  mark  which  has 

(6)  See  also  Turton  v.  Turton  (1889),  42  Gh.  D.  128;  and  Brins- 
mead  v.  Brinsmead  (1913),  29  T.  L.  E.  706. 

(c)  ValenUne  Meat  Juice  Co.  v.  Valentine  Extract  Co.  (1900), 
83  L.  T.  259;  Gaih  v.  Cash  (1902),  86  L.  T.  211;  Ee  Teofani,  1913, 
2  Cai.  545. 

(d")  Fine  Cotton  Spinners  v.  Earwood  Cash  §  Co.,  1907,  2  Ch. 
184;  Kingston,  Miller  ^  Co.  v.  Thomas  Kingston,  1912,  1  Oh.  575. 

(e)  See  Registrar  of  Trade  Maries  v.  W.  f  G.  Du  Cros,  Ltd., 
1913,  A.  C.  624. 

(/)  Trade  Marks  Act,  1905  (5  Edw.  VII.  c.  15),  s.  9. 
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been  on  the  register  for  seven  years  cannot  be  removed 
from  tke  register  'merely  on  the  ground'  that  it  was  not 
originally  entitled  to  registration  {g) .  The  trade  mark 
must  be  registered  in  respect  of  particular  goods  or  classes 
of  good^  {h) . 

On  these  provisions,  or  the  similar  provisions  in  earlier 
Acts,  it  has  been  held  that  an  "  invented  word  "  may  be 
registered  even  though  it  has  direct  reference  to  the 
character  or  quality  of  the  goods  (i),  and  even  though  it 
is  not  absolutely  new  (fc) ;  that  a  geographical  name  may 
be  registered  if  it  has  been  associated  for  so  long  a  time 
with  the  applicant's  goods  as  to  be  distinctive  (Z),  and  that 
a  surname  is  not  incapable  of  registration,  though  leave  to 
register  it  should  only  be  granted  where  its  distinctive 
character  is  clearly  proved,  e.g.,  if  it  is  peculiar  or  has 
been  extensively  used  (to)  ;  that  a  word  is  not  invented 
because  it  is  a  foreign  word  (n),  or  because  it  is  spelt 
phonetically  (o),  or  if  it  is  the  name  of  an  article  already 
patented  (p) ;  and  that  a  device  may  be  registered  as  a 
trade  mark  although  it  is  also  capable  of  being  registered 
as  a  design  {q) . 

But,  whether  registrable  or  not  in  Part  A,  a  tradfe  mark 
may  be  registered  in  Part  B  if  it  has  been  hond  fid& 
used  in  the  United  Kingdom  for  two  years  upon  or  in 
connection  with  goods  for  the  purpose  of  showing  thati 
they  are  the  goods  of  the  proprietor  of  the  mark  (r) . 


{g)  Imp&rial  Tobacco  Co.  \.  Pasqaali  ^  Co.,  1915,  2  Oh.  27. 

(h)  Trade  Marks  Act,  1905,  s.  8. 

(i)  Eastman  v.  Comptroller,  1898,  A.  O.  531  ("  Solio "  for  photo- 
graphic paper) ;  Me  Zindstroem  Application,  1914,  2  Ch.  103  ("  Parlo- 
giraph"). 

(A)  He  Linotype  Co.,  1900,  2  CJi.  238;  Re  La  Sooiete  Lie  Terment 
(1912),  81  L.  J.  Ch.  724  ("  La«tobaoilUne| ") . 

Q)  Re  National  Starch  Co.,  1908,  2  Oh.  69«  ("Oswego"  for 
starch) ;  Re  California  Fig  Syru,p,  1909,  2  Oh.  99  ("  Oalifornia  "  for 
fig'  syrup) ;  Rs  Berna  Commercial  Motors,  1915,  1  Oh.  414  ("  Bernai " 
for  motors). 

(m)  Re  Teofami,  1913,  2  Ch.  545;  Re  R.  J.  Lea,  Ltd.,  1913,  1  Oh. 
446;  Re  Cadbury  Brothers,  1915,  1  Oh.  331;  Re  Crawford,  1917,  1 
Oh.  550;  Re  E.  G.  Burford  ^  Co.,  1919,  2  0a.  28. 

(«)  Phillipart  v.  Whitelei/,  1908,  2  Oh.  274  ("  Diabolo  "  for  atop). 

(o)  Se  Brook,  1910,  1  Ch.  130  ("  Orlwoola "  for  woollen  goods). 
And  see  Re  Garret,  1916,  1  Oh.  436  ("Ogee").      , 

(jo)  Re  Gestetner,  1908,  1  Ch.  513. 

Iq)  Re  United  States  Playing  Card  Co.,  1908,  1  Oh.  197. 

(r)  Trade  Marks  Act,  1919  (9  &  10  Geo.  V.  o.  79),  s.  2. 
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PARTITION. 

The  oom'mon  law  always  allowed  co-parceners  to  compel  Jurisdiction 
a  partition;  and  the  statutes  31  Hen.  VIII.  e.  1,  and  of  equity,— 
32  Hen.  VIII.  c.  32,  gave  the  like  right  to  joint  tenants  s^°'^^^°^- 
and  to  tenants  in  common.    But  the  common  laW  remedy, 
[which  was  by  writ  of  partition,  was  early  found  to  be 
inadequate    and    incomplete;     and    equity    aocording'ly 
assumed  a  general  oonourrent  jurisdiction  in  all  cases  of 
partition  (a) .     The  writ  of  partition  was  abolished  by 
the  Eeal   Property   Limitation  Act,   1833  (6),   but  its 
abolition  has  not  put  an  end'  to  the  common  law  jurisdic- 
tion to  order  partition  (c) . 

A  partition  action  can  be  maintained  only  by  a  oo-  who  ean 
parcener,  a  joint  tenant,  or  a  tenant  in  common  (d),  but  partition. 
may  be  brought  by  any  of  those  entitled  in  possession, 
[whether  he  be  entitled  in  fee  simple,  or  in  fee  tail  (e),  or 
for  life,  eVen  though  his  life  estate  is  defeasible  on  a 
certain  event  (/) ;  and  the  jndgtaent  is  binding  on  the 
rmnainder'men  and  reversioners  (;ff) .  But  the  action  is  not 
taaintainable  by  a  person  entitled  only  in  remainder  or 
reversion  (h) ;  and  a  partition  will  not  be  granted  during 
the  continuance  of  any  overriding  power  or  trust  (i),  or 
of  lany  existing  trust  for  sale  (;;'),  though  a  mere  power  of 
raile  does  not  prevent  partition  (^ifc) .     Nor  caa  a  co-owner 

(a)  Agar  v.  Fairfax  (1810),  17  Ves.  533. 
(6)  a  &  4  Will.  IV.  0.  27,  B.  36. 

(c)  Mayfmr  Tropm-ty  Co.  v.  JoTmston,  1894,  1  Oh.  508. 

(d)  Dodd  V.  Cattdl,  1914,  2  Oh.  1. 

(e)  Brook  v.  Eertford  (1728),  2  P.  Wme.  518. 
If)  Hobson  V.  Sherwood  (1841),  4  Beav.  184. 
\f)  •G-atkell  v.  Qashell  (1836),  6  Sim..  643. 

(K)  Evmis  V.  JSagshcmo  (1870),  L.  R.  5  Oh.  App.  840. 
to  TwOw  V.   Grange  (1880),  15  Oh.   D.   165;    Dodd  v.    Cattell, 
1914,  2  Oh.  1. 

(/)  Biggs  v.  feaoodk  (18*2),  22  Oh.  D.  284. 
Qi)  Boyd  v.  Allen  (1883),  24  Oh.  Div.  622. 
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who  has  imortgiaged'  his  share  sue  for  partition  without  the 
concurrence  of  the  mortgagee  (iZ),  though  if  the  mortgage 
is  of  the  whole  estate  a  partition  can  be  obtained'  without 
joining  the  mortgagee  (w) .  Also,  ^here  there  has  already 
been  p.  partition  out  of  Court,  the  Court  cannot  dtecree  a 
partition,  because  the  undivided  entirety  would  first  have 
to  be  reconstituted,  in  order  to  partition  it  (re) ;  and  the 
partition  out  of  Court  will  be  effective  enough  without 
more. 


Prpperties  of 
which  a  par- 
tition may- 
be decreed. 


Provisions  of 
Trustee  Act, 
1893,— when 
persons 
interested 
are  under 
incapacity. 


Difficulties, 
where  pro- 
perties small, 
of  carrying 
partition 
into  effect, 
-i-now 
remedied  by 


The  properties  of  which  a  partition  may  be  decreed 
include  manors  and  freehold  corporeal  estates  gene- 
rally (o);  also,  adivowisons  (pi),  and  rent-charges  (g) ;  also, 
leaseholds  for  years  (r) ;   and  copyholds  (s) . 

The  difficulties  and  delays  which  occasionally  arise  in 
the  partition  from'  the  infancy  or  lunacy  of  one  or  more 
of  the  persons  interested!  in  the  property  have  nowi  been 
met  by  statute,  the  Trustee  Act,  1893  (t),  providing  that 
in  any  action  for  partition  or  for  siale  in  lieu  of  partition, 
the  Court  may  dbolare  that  any.  of  the  parties  to  the  action 
are,  or  will  be  when  they  come  into  existence,  trustees 
of  the  land  or  of  any  part  thereof;  and  thereupon  the 
Court  may  mfeike  an  order  vesting  the  lands,  or  directing 
a  conveyance  of  the  landls,  as  the  order  shall  direct  (m)  . 

Where  the  property  is  small,  and  the  persons  interested 
are  many,  the  difficulties  iji  the  way  of  carrying  a  par- 
tition into  effect  are  often  very  great.  The  Court  in  one 
case  (x)  directed  the  partition  of  a  house,  and  when  the 
Comtaissioners  allotted  to  the  plaintiff  the  whole  stack 
of  chimneys,  all  the  fire-Jlaces,  the  only  staircase,  andl 

(0  Gibbs  V.  Haydon  (1882),  30  W.  E.  726;  Sinclair  v.  James, 
1894,  3  Ch.  554. 

(»»)  Waite  V.  Bingley  (1882),  21  Ch.  D.  674;  Sinclair  v.  James, 
sv/pra. 

in)  Ponnamma  v.  Antmogan,  1905,  A.  C.  383. 

(o)  Banbury  v.  Hussey   (1851),  14  Beav.  153. 

(p)  Johnstone  v.  Baber  (1856),  6  De  G.  M.  &  G.  439. 

(?)  Mvis  V.  Watson  (1839),  5  Mee.  &  W.  255. 

(r)  Baring  v.'Nash  (1813),  1  V.  &  B.  551. 

(s)  Copyhold  Act,  1841  (4  &  5  Vict.  c.  35),  s.  85,  now  repealed  ana 
replaced  by  Copyhold  Act,  1894  (57  &  58  Vict.  c.  46),  S:  87. 

(<)  56  &  57  Viot.  c.  53,  a.  31,  replacing  s.  30  of  the  Trustee  Act, 
1850,  and  s.  7  of  the  Partition  Act,  1868. 

(«)  For  form  of  order,  see  Davis  v.  Ingram,  1897,  1  Oh.  477. 

(»)  Tterner  v.  Morgan  (1803),  8  Vea.  143;  11  Ves.  157. 
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all  the  conveniences  in  the  yard,  the  Lord  Chancellor  sale  under 
refused  to  interfere,  saying  that  he  did  not  know  how  to  Partitiou 
make  a  better  partition.  Aocordingily,  by  the  Partition  tndmt 
Act,  1868  (amended  by  the  Partition  Act,  1876),  it  has 
been  provided  that  in  any  suit  in  which  a  pai'tition  might 
be  made,  the  Court  may  direct  a  sale  in  lieu  of  a  par- 
tition, and  a  distribution  of  the  sale-proceeds  amongst 
the  parties  according  to  their  shares  and  interests.  The 
Partition  Act,  1868,  contains  three  separate  provisions 
on  the  point:  (1)  By  s.  4,  if  persons  interested  in  a  moiety 
or  upwards  of  the  property  request  a  sale,  the  Court  must 
decree  a  sale,  unless  it  sees  good  reason  to  the  contrary,  the 
burdten  of  proof  being*  in  this  case  upon  the  parties  resist- 
ing a  sale  («/);  (2)  By  s.  3,  if  any  one  of  the  co-tenants, 
whatever  may  be  his  interest,  requests  a  sale,  the  Court 
may,  in  its  discretion,  direct  a  sale,  if  it  appears  to  the 
Court  that,  by  reason  of  the  nature  of  the  property,  or  of 
the  number  of  the  parties  interested  or  presumptively 
interested,  or  of  the  absence  or  disability  of  some  of  the 
parties,  or  of  any  other  circumstances,  a  sale  of  the  pro- 
perty and  a  distribution  of  the  proceeds  would  be  moro 
beneficial  than  a  partition, — ^and  notwithstanding  the  dis- 
sent of  the  others;  (3)  By  s.  5,  if  any  co-tenant  requests  a 
sale  in  lieu  of  a  partition,  the  Court  miay,  in  its  discre- 
tion, order  a  sale,  unless  the  other  parties  undertake  to 
purchase  the  share  of  the  party  requesting  a  sale;  in  the 
case  of  such  undertaking  being  given,  the  Court  may  order 
a  valuation  of  the  share  of  the  party  requesting  the  sale. 

The  judgBient  directingi  a  partition,  or  a  sale  in  lieu  Howjudo-- 
thereof,  is  usually  obtained  on  motion  for  judgment  duly  ment  for 
set  down  and  taken  as  a  short  cause.     That  practice  is  P*''''*|°';-  °^' 
invariable,  where  the  defendant  makes  default  in  deliver-  ueu  thereof, 
ing  a  defence ;  but  if  the  defendant  delivers  his  defence,  is  obtained. 
and  therein  admits  the  p'laintiff's  title,  the  judgiment  may 
be  made  on  ordinary  motion  (z) . 

Formerly,  a  partition  yms  usually,  made  by  Commis-  Howpar- 
sioners,   acting   undbr   a   commission   issued   to   inspect,  ^^1°^°^ 
measure,  and  sufvey  the  estate,  and  apportion  it  among  effectuated. 

(y)  Pemberton  v.  Barnes   (1871),  L.  B.  6  Ch.  App.  685;   Porter 
V.  Lopes  (1877),  7  Ch.  Div.  358. 

(a)  Btirnell  v.  Burnell  (1879),  11  Ch.  Div.  213. 
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the  persons  entitled!;,  but  it  is  now  usually  made  in 
Chambers.  The  judgment  generally  refers  the  action  to 
Chambers,  for  an  inquiry  as  to  the  persona  entitled,  and 
directs  a  sale  only  if  it  is  certified  that  all  the  persons 
entitled  are  parties  to  the  action  or  have  been  served  with 
notice  of  the  judlgfrnent.  But  where  the  property  is  small, 
and  the  title  simple,  and  the  title  is  made  out  at  the 
hearing,  an  immediate  sale  will  be  directed  by  the  judg^ 
ment  (a), — all  the  co-owners,  other  than  the  party  having 
the  conduct  of  the  sale,  having  leave  to  bid.  In  the  judg- 
ment an  inquiry  may  be  .added  regarding  incumbrances 
affecting  the  whole  property,  but  such  incumbrancers  are 
not  to  be  made  parties  to  the  action  (&);  and  an  inquiry 
as  to  an  "  occupation  rent "  to  be  charged  against  the  share 
of  one  of  the  co-owliers  may  also  be  added,  but  not  as 
against  an  incumbrancer  of  that  share  (c) .  Sometimes, 
also,  an  account  ynll  be  directed  of  the  rents  and  profits 
for  the  six  years  next  before  the  commencement  of  the 
action  (d),  together  with  an  inquiry  as  to  money  expended 
in  permanent  improvements.  Any  windfall  coming  to 
the  estate  pending  the  partition  action,  e.g.,  compensation 
for  an  extinguished  licence,  must  be  paid  into  Court  for 
division  among  the  parties  entitled  (e) . 

The  isale  itself  is  usually  carried  out  under  the  direction 
of  the  Court;  but,  under  Order  LI.  r.  la,  the  Cfturt  may, 
with  a  view  to  avoiding  expense,  direct  a  sale  altogether 
out  of  Court,  the  prooeedls  of  the  sale  being  brought  into 
Court. 

(a)   Wood  V.   Gregory   (1889),  43  Cli.  Div.   82. 
(6)  Sinclair  v.  James,  1894,  3  Ch.  554. 
(c)  Bill  V.  Rickin,  1897,  2  Ch.  579. 
{d)  Burnell  v.  Burnell  (1879),  11  Ch.  Div.  213. 
'  (e)  Birkin  v.  Smith,  1909,  2  K.  B.  112. 
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ABATEMENT— 

Of  legacies,  241,  245. 

Of  nuisance,  S60. 

Of  purchase-money,  526  et  aeq. 

ACCIDENT— 

Definition  of,  409. 

Belief  from,  in  equity,  409. 

Where  documents  lost  or  destroyed,  409,  410. 

Defective  execution  of  powers,  410 — 413. 

Erroneous  payments,   413. 

No  relief  in  matters  of  positive  contract,  414. 

As  between  lessor  and  lessee,  414. 

As  between  vendors  and  purchasers,  414. 

ACCOXJNT— 

Audit  of  trust,  by  Public  Trustee,  149. 

Mortgagor  in  possession,  not  liable  to,  281. 

Mortgagee  in  possession,  liable  to,  299,  300,  493,  494. 

Executor's  duty  to,  242. 

Trustee's  duty  to,  149. 

Trustee  entitled  to  settlement  of,  164. 

Surcharging  and  falsifying,  495. 

ACCOUNT,  JURISDICTION  IN— 
At  law,  492. 
In  equity,  492  et  seq. 

Principal  against  agent,  but  not  vice  versd,  493. 
(s)  Patentee  against  infringer,  493,  566. 
(6)  Assignee  or  patent  against  licensee,  493. 

(c)  Cestui  que  trust  against  trustee,  493. 

(d)  Mortgagor  against  mortgagee,  493. 
Mutual    accounia,   493. 

Accounts  incident  to  waste,  &o.,  493,  494. 

Cases  of  special  complication,  493. 

As  incident  to  injunction,  494. 

At  suit  of  co-tenant,  494. 

In  case  of  infant's  estate,  495. 
Effect  of  Judicature  Acts  on,  494. 
Defences  to  suit  for  account — 

(o)  Settled  account,  495. 

(&)  Statutes  of  Limitation,  496. 

(c)  Laches  or  acquiescence,  496. 

ACCRETION  TO  LEGACY,  254,  255. 
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ACCUMULATION  OF  INCOME— 

Trust  for,  when  beneficiary  may  put  an  end  to,  100. 

when  interfered  with,  for  benefit  of  infants,  399. 

ACKNOWLEDGMENT  OF  DEED— 

Not  now  required  for  trust  real  estates,  119. 
Not  required  for  separate  property,  360. 

ACQUIESCENCE— 

Beneficiary's,  in  breach  of  trust,  163. 
Effect  of,  on  right  to  account,  496. 

on  right  to  rescission,  433. 
Injunction,  ground  for  refusing,  549,  557. 

ACREAGE,  DEFICIENCY  OF— 
Compensation  for,  527,  528. 
Repudiation  on  account  of,  526. 

ACTIVE  USE  OR  TRUST,  50. 

ACTUAL  NOTICE,  25,  26. 

ADEMPTION— 

Of  legacy  by  a  portion,  195  et  ieq. 
Of  specific  legacy,  245. 

ADMINISTRATION— iSTee   also  Assets;   Exechtoe;   Legacies. 
Foreign  estate,  of,  41. 

What  Courts  can  administer  an  estate,  208. 
Who  may  apply  for  administration  in  Chancery,  208. 

in  County  Court,  210. 
.  in  Bankruptcy,  210. 

by  Public  Trustee,  210. 
No  administration  order  until  there  is  personal  representative, 

210. 
Court  not  bound  to  make  general  adminisNjration  order,  211. 
What  accounts  and  inquiries  are  directed  in  Chancery  Divi- 
sion, 211  et  seq. 
(«)  In  creditor's   action,   212. 
(S)  In  action  brought  by  other  person,  213. 
Three  main  things  to  be  done  in,  214. 
Position  where  executors  carry  on  business,  214,  215,  216. 
Order  for  payment  of  debts,  216  et  seq. 

(1)  Where  estate  administered  out  of  Court,  216 — 218. 

(2)  Where  estate  administered  in  bankruptcy,  218 — 220. 

(3)  Where  estate  administered  in  Chancery,  220. 
Bankruptcy   rules   which   do  or  do   not  apply  in  Chancery 

when  estate  is  insolvent,  221 — ^224. 
Executor's  right  of  preference,  224,  225. 
Executor's  right  of  retainer,  225 — 229.     See  Retaineb. 
Statute-barred  debts,  payment  of,  230. 
Creditor's  right  to  follow  assets,  280,  231. 
Executor's  liability  to  creditors  after  distributing  assets,  231. 
Executor's  position  as  to  contingent  or  future  liabilities,  231, 

232. 
When  beneficiaries  can  be  made  to  refund,  232. 
Order  in  which  assets  are  liable,  232 — 240. 
Distribution  of  assete,  240,  241. 
Legatee's  right  to  follow  assets,  241. 
Liability  of  executors,  242. 
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ADMINISTRATOR— 5fee  aha  Executor. 
Retainer  by,  228.    See  also  Retainee. 
Husband  aa  administrator  to  wife,  3S2,  362,  363. 
Wife  as  administrator,  husband  need  not  join  in  bond,  373. 
Sale  by,  not  avoided  by  revocatiom  of  grant,  208. 

ADVANCEMENT— 

Presumption  of,  in  whose  favour  it  arises,  108. 

rebuttable  by  evidence,  103,  109. 
When  and  when  not  a  satisfaction  of  a  legacy,  195 — 198. 
Or  of  a  debt,  201. 

ADVERSE  POSSESSION— 
By  mortgagee,  286. 

By  trustee-mortgagee,  power  of  sale  afteir,  137. 
By  mortgagor,  306  et  seg. 
Title  acquired  by,  is  subject  to  equities,  21. 

wUl  be  forced  on  purchaser,  536. 

ADVOWSON  in  mortgage,  283. 

AFTER-ACQUIRED  PROPERTY— 
Assignment  of,  10,  8fl. 
Of  wife,  covenants  for  settlement  of,  67,  74,  190,  339. 

AGENT— 

Cannot  have  account  against  principal,  493. 

Cannot  purchase  estate  of  principal  or  make  secret  profit, 

143,  447. 
Miist  account  to  principal,  493. 
Notice  to,  effect  of,  on  principal,  25,  30,  31. 
Renewal  of  lease  by,  115. 
Statutes  of  Limitation  may  be  pleaded  by,  in  suit  for  account, 

496. 

AGRICULTURAL  LEASE— 
Of  lands  in  mortgage,  299. 
Covenants  in,  as  to  tillage,  342. 

AIR,  right  to,  562. 

ALIENS  may  be  trustees,  119. 

ALIMONY  not  assignable,   90,  360. 

ANCESTRAL  MORTGAiGE,  235. 

ANIMALS,  trust  for,  44,  93. 

ANNUAL  RESTS— 

When  and  when  not,  against  mortgagee,  300. 
When  against  truatee,  157. 

ANNUITIES—   • 

When  they  begin  to  run,  250. 
When  first  payment  duo,  250. 
When  annuitant  entitled  to  capital  value  of,  250. 
Appropriation  to  meet,  250,  251. 

Payable  only  out  of  personalty  unless  charged  on  realty,  250, 
251. 
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ANNUITIES— oo»<t»««e. 

Effect  of  charge  of,  on  realty,  251. 
Whether  payable  out  of  corpus,  251. 
When  for  life  only,  and  when  perpetual,  251. 
No  interest  on  arrears  of,  253. 
Proof  for,  in  administration,  222. 

ANTE-NUPTIAL  AaREEMBNT— 

Bankruptcy,  when  void  in  event  of,  74. 
Must  be  in  writing,  66. 
Who  may  enforce,  66,  67. 

APPOINTMENT— /See  Power  of  i^ppointment. 

APPOINTMENT  FUNDS— 

Under  general  power,  equitable  aseete,  206. 

Order  in  which  liable  for  payment  of  debts,  233,  239. 

APPOINTMENT  OF  NEW  TRUSTEES,  generally,  122  et  seq. 

APPORTIONMENT— 

Of  dividend,  254,  255. 

None,  where  stocks  are  sold  cum  div.,  256. 

Of  losses  where  executors  carry  on  business,  216. 

Of  costs  of  administration  action,  213. 

Of  mortgage  on  two  estates,  261 . 

APPROPRIATION— 

To  meet  legacy,  246,  247. 
To  meet  annuily,  230. 
Of  payments,  503—505. 
Of  securities,  506,  507. 

ARBITRATION— 

Court  will  not  restrain,  when  matter  outside  agreement  to 

refer,  547. 
Specific  performance,  none,  of  agreement  for,  514. 
Stay   of   judicial   proceedings  where  there  is  agreement  to 

submit  to,  473,  514. 

ARRANGEMENT,  DEEDS  OF,  76—78. 

ARREARS— 

Of  annuity,  251,  253. 

Of  interest  on  mortgage,  287,  308,  327. 

Of  pin-money,  381,  382. 

ASSENT  OF  EXECUTOR— 

To  bequest  of  leaseholds,  &c.,  207,  240,  241,  244,  246. 
None  required  to  donatio  mortis  oausd,  269. 

ASSETS — <See  also  Administration;  Bxecutoe;  Legacies. 
Administration  of,  generally,  202  et  seq. 
In  Chancery  Division,  208 — ^210.  • 

In  County  Court,  208,  210. 
In  Bankruptcy,  208,  210. 
By  PubUc  Trustee,  208,  210. 
See  also  Administration. 
Copyholds  not,  at  common  law,  203. 

Under  3  &  4  Will.  IV.  c.  104.. .203. 
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ASSISTS— oemtiMu-ed. 

DebtSj  order  for  payment  of,  out  of,  217  et  seq. 
Descent,  by,  202. 
Distribution  of,  240. 
Equitable,  203,  205,  206. 

No  retainer  or  preference  out  of,  206,  226. 
Equitable  fee  simple  estates,  203. 
Estates  pur  autre  vie,  203. 
Estates  tail,  204. 
Executor's  powers  over,  207 . 

liability  in  respect  of,  242. 
Following  assets,  230,  231,  232,  241. 
Legal,  202. 

Legal  and  equitable,  distinction  between,  205,  206. 
Marshalling.     See  Maeshalling  of  Assets. 
Order  of  liability  of,  for  debts,  232  et  seq. 
Personal  representatives,  what  vests  in,  202,  204,  205. 

Powers  over,  207. 
Realty  not,  at  common  law,  202. 

Except  for  specialty  debts,  when  heir  bound,  202. 

When  liable  in  equity,  203. 

Liable  under  3  &  4  Will.  IV.  c.  104.. .203. 

Under  Land  Transfer  Act,  1887.. .205,  206. 
Eefunding  of,  230,  232,  241. 
Retainer  of,  to  meet  liabilities,  232. 

ASSIGNMENT— 

Of  chose  in  action,  78  et  seq. 

Of  wife's  reversionary  chose  in  action,  386,  387. 

Of  equitable  interest,  63. 

Of  voluntary  bond,  218. 

Of  mortgage  debt,  290. 

Of  goodwiU,  484. 

Of  share  of  partner,  479,  481. 

ATTORNEY-GENERAL— 

Enforcement  of  charitable  trusts  by,  101. 
Does  not  give  undertaking  as  to  damages,  546 . 
Laches,  when  imputable  to,  549. 
May  sue  for  public  nuisance,  560. 

AUCTION— 

Agreement  not  to  bid  at,  453. 
Puffer,  employment  of,  at,  452,  453. 
Reservation  of  right  to  bid  at,  453. 
Mistake  at,  522,  523. 
"Knock  out,"  453. 

AUCTIONEER,  lien  of,  330. 

AUDIT  of  trust  accounts,  149. 

AUTHORISED  INVESTMENTS,  134  et  seq.,  141. 

AUXILIARY  JURISDICTION,  11,  14. 

AWARD,  defence  to  action  to  enforce,  547. 


BAILMENT  distinguished  from  trust,  46. 
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BANKER  not  compellable  to  account,  494. 

BANKRUPTCY— 

Administration  of  deceased's  estate  in,  208. 

Who  may  petition  for,  210. 
Attachments,  rule  as  to,  does  not  apply  in  Chancery,  224. 
Chancery,  rules  of,  which  apply  in,  when  estate  insolvent, 

221  et  seq. 
Contingent  liabilities,  valuation  of  and  proof  for,  222. 
Covenant  to  settle,  how  affected  by,  74. 
Debts,  order  for  payment  of,  in,  218 — 220. 
Deferred  debts  in,  219,  220,  221,  377,  378,  488. 
Discharge  in,  effect  of,  on  liability  for  breach  of  trust,  163. 
Distress  for  rent,  limit  of,  224. 

Does  not  apply  in  Chancery,  224. 
Executions,  incomplete,  rule  as  to,  does  not  apply  in  Chancery, 

223,  224. 
Fraudulent  preference,  avoidance  of,  none  in  Ohanoery,  224. 
Interest  on  debts,  what  allowed  in,  223. 
Judgment  not  preferred  in,  218. 
Legatee  bankrupt,  executor's  right  of  set-off,  502. 
Married  woman,  of,  377,  378. 
Order  for  payment  of  debts  in,  218 — 220. 
Partner,  of,  ground  for"  dissolution,  480. 
Prefejenoe,  executor  cannot  exercise  right  of,  in,  225. 
Preferential  debts  in,  218,  219,  221. 

R,eputed  ownership  clause  in,  does  not  apply  in  Chancery,  223. 
Restraining  proceedings  in  case  of,  551. 
Retainer,  none  in,  229. 
Rule  in  Ex  parte  Waring,  506. 
Secured  creditor,  position  of,  in,  222. 
Set-off  in,  223,  501. 
Surety's  liability,  effect  of  bankruptcy  of  principal  debtor  on, 

469. 
Transfer  of  deceased's  estate  into,  210. 
Trustee  in,  cannot  plead  Statute  of  Limitations,  161. 

takes  subject  to  equities,  84,  113,  435,  502. 
Trustee,  when  removed  by  reason  of,  123. 
Voluntary  bond  payable  equally  with  debts  for  value  in,  221. 
Voluntary  settlements,  avoidance  of,  72 — 75. 

None  after  death,  223,  224. 
What  claims  can  be  proved  for,  222. 

BARGAINS,   UNCONSCIONABLE,  with  heirs  and  expectants, 
448,  449,  451. 

BENEFICES,  ECCLESIASTICAL— 
Whether  mortgageable,  271. 
Who  presents  when  advowson  mortgaged,  283. 

BILL  OF  EXCHANGE— 

Acceptance  of,  in  payment  of  purchase-money,  112. 
Remedy,  in  case  of  lost  or  destroyed,  410. 
Donatio  mortis  causd  of,  268. 
Overdue,  is  subject  to  equities,  89. 

BILLS  OF  SALE,  10,  327. 

Void  if  unregistered  even  against  creditor  with  notice,  24. 

BONA  VACANTIA,  when  Crown  takes  personalty  as,  104, 
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BOND— 

Acceptance  of,  for  purchase-money,  112. 

Administrator's,  228,  373. 

J>onatio  mortis  causa  of,  268. 

Voluntary,  proof  for,  218,  221. 

Time  for  suing  on,  309. 

Tacking   of,   315. 

Relief  against  penalty  in,  340,  341. 

Lost,  remedy  in  ease  of,  409. 

BREACH  OP  TRUST— 

Made  good  at  expense  of  another  beneficiary,  21. 

When  Court  may  authorise,  133,  139. 

Land  purchased  in,  may  be  sold,  137. 

Liability  for,  153  et  seq. 

Liability  for  acts  of  co-trustee  or  co-executor  or  agent,  153 — 

155. 
Indemnity  or  contribution  between  co-trustees  on,  155,  156, 
465. 
When  statute-barred,    156. 
Interest  payable  on,  156,  157. 

Liability  for,  committed  before  appointment  or  after  retire- 
ment, 157,  158. 
Remedies  of  beneficiaries  for,  real  and  personal,  158 — 160. 
Ways  of  escaping  liability  for,  160 — 164. 
ReUef  from  Court,  160. 
Lapse  of  time,  161,  162. 
Discharge  in  bankruptcy,  163. 
Beneficiary's  acquiescence  or  concurrence,  163. 

Impounding  beneficiary's  interest,  163. 
Confirmation   or   release,   164. 
By  married  woman,  373. 

BUILDING    CONTRACTS    usually   not   specifically   enforceable, 
513. 

BUILDING  SCHEME,  556. 

BUILDING  SOCIETY  MORTGAGES,  283,  311. 

BUSINESS— 

Of  deceased,  carried  on  by  the  executors,  214 — 216. 

Sale  of,  for  annuity  out  of  profits,  220,  475. 

Sale  of,  without  premises,  no  specific  performance,  513. 

BUSINESS  NAMES,  registration  of,  490,  491. 


CALLS,  set-ofE  of  debts  against,  499. 

CAPITAL  AND  INCOME— 

Distinguishing  between,  141,  253,  255. 

As  regards  profits  and  losses  of  business,  216. 

CERTIPICATE-;- 

Land,  deposit  of,  319. 
Share,  deposit  of,  326,  327. 
Estoppel  by,  451,  452. 
Of  master,  in  foreclosure  action,  303. 
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CERTIFICATION,  452. 

CESTUI  QUE  TRUST— 

Allowing  trustee  to  keep  title  deeds- not  negligence,  34. 

Control  over  trustee,  128,  129. 

Death  of,  intestate  and  without  relations,  104. 

Postponed  for  trustee's  negligence,  32,  34. 

Remedies  of,  for  breach  of  trust,  158  et  seq. 

Acquiescence  by,  163. 

Release  or  coniirmation  by,  164. 

Impounding  beneficial  interest  of,  163. 

Gifts  by,  t»  trustee,  447. 

Purchases  from,  by  trustee,  14S,  447. 

Overpaid,  refunding,  36. 

CHAMPERTY,  91. 

CHANCELLOR,  jurisdiction  of,  originally,  4. 

CHANCERY    DIVISION,    matters    assigned   to,   by    Judicature 
Acts,  12. 

CHARGE  OF  DEBTS— 

Made  realty  equitable  assets,  203,  238. 

What  amounts  to  a,  238. 

Position  of  realty  subject  to,  in  administration,  233,  238,  263. 

Legatees  may  marshal  as  against  realty  subject  to,  248,  263. 

Gives  impUea  power  to  sell  or  mortgage,  20S,  207,  n. 

CHARGE  OF  LEGACIES— 

What  amounts  to  a,  248,  249. 
Marshalling  where  there  is,  264,  265. 

CHARGING  ORDER^ 

On  fund  recovered  in  suit,  332  et  seq.,  500. 
On  partner's  interest,  477,  490. 

CHARITIES,  92  et  seq. 

Accumulation  of  income  for,  100. 

Assets  not  marshalled  in  favour  of,  97. 

Charity  Commissioners,  powers  of,  98,  101. 

Cy-prls  doctrine,  application  of,  95. 

Disfavoured,  how,  97 — 99. 

Favoured,  how,  94  et  seq. 

General  intention  effectuated,  94. 

Land  may  now  be  given  by  wiU  to,  98. 

Limitation,  Statutes  of,  application  of,  100. 

Mortgage  of  estates  of,  271. 

Obnoxious,  not  good,  99. 

Perpetuity  rule,  how  far  not  applicable,  96. 

Saunders  v.  Vautier  rule  applies  to,  100. 

Scheme,  settlement  of,  101. 

Voluutaiy  conveyance  of  land  never  avoided  by  subsequent 

sale,  97. 
What  are  and  what  are  not,  92,  93,  94. 

CHATTELS  PERSONAL— 

Statute  of  Uses,  not  applicable  to,  49. 

Trust  of,  may  be  created  by  word  of  mouth,  61,  64,  63 . 

Assignment  of  trust  of,  must  be  written,  63,  64. 
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CHATTELS  PERSONAL— oo»«Mj«e<i. 
Not  within  27  EUz.  c.  4... 72. 
Not  within  Locke  King's  Acts,  235. 
Speoiflo  delivery  of,  510. 

CHATTELS  EEAL— 

Not  within  Statute  of  Uses,  49. 

Bule  in  Dearie  v.  Rail  not  applicable  to,  86. 

Within  27  Eliz.  c.  4... 72. 

Within  Statute  of  Frauds,  51,  63,  64. 

Within  Locke  King's  Acta,  235. 

CHEQUE— 

Donatio  mortis  oausd  of,  268,  269. 
Is  not  an  equitable  assignment,  83. 

CHILD- 

Advancement  of,  108. 

Satisfaction  of  legacy  to,  195  et  aeq. 

Defective  execution  of  power,  aided  in  favour  of,  412. 

Gift  by,  to  parent,  444. 

Fraudulent  appointment  by  father  to,  454,  455. 

CHOSE  IN  ACTION— 

Assignable  in  equity,  78. 

Assignable,  now,  at  law  also,  79. 

Assignee   of,   takes    subject    to    equities,   except  in  case   of 

n^otiable  instrument,  87. 
Equitable  assignment,  what  is,  82. 
Legal  aseigfnment,  requisites  of,  79. 
Notice  of  assignment  of,  reasons  for  giving,  80,  84. 
Value,  whether  necessary  for  assignment  of,  83. _ 
What    chosee    in    action    are   within    Judicature    Act,    1873, 

«.  25.. .80. 

CLAYTON'S  CASE,  THE  EULE  IN,  503—505. 

"  CLOGGING  "  REDEMPTION,  274  et  seq. 

CLUB,  expulsion  from,  565. 

COLLATERAL  ADVANTAGE  to  mortgagee,  274. 

COMMITTAL  FOR  CONTEMPT— 

A  mode  of  enforcing  Court's  order,  40,  549. 

Of  married  women,  372,  376. 

Of  infant  wards,  395. 

Of  person  marrying  ward  of  Court,  394. 

COMMITTAL  FOE  DEBT— 

None,  of  married  woman,  372. 

Except  for  ante-nuptial  debts  and  for  rates,  376. 

COMMON  LAW,  defects  of,  3. 

COMPANIES — See  also  Dieeotors;  Shares. 
Power  of,  to  hold  land,  119. 
Loan  to,  agreement  for,  508. 
Winding-up,   restraining'   prooeedinge  in,   551. 
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COyLFANIES— continued. 

Debentures  may  be  irredeemable,  277. 

Floating  charge,  doctrine  of  clogging  applies  to,  277. 

Mortgages  by,  272. 

void  if  unregistered,  24. 
Estoppel  of,  by  certificate,  451,  452. 
Secretary,  notice  to,  31. 

COMPENSATION— 

For  extinction  of  public-house  licence  on  partition,  578. 
In  actions  for  specific  performance,  526 — 529. 

COMPLETELY      AND      INCOMPLETELY      CONSTITUTED 
TEUSTS,  60  et  seq. 

COMPOSITION  DEEDS— 

Fraud  in  connection  with,  453. 
Reservation  of  rights  against  surety,  469. 

COMPOUND  INTEREST- 
Against  trustee,  157. 
Against  mortgagee,  301. 

C03IPR0MISE— 

In  action,  may  defeat  solicitor's  lien,  336. 
FamUy,  422,  438. 
Trustee's  power  of,  152. 

COMPULSORY  PURCHASE— 

Notice  to  treat  does  not  effect  conversion,  169. 
Obtaining   immediate   possession  on,  538. 

CONCURRENT  JURISDICTION,  11. 

CONDITIONS— 

Annexed  to  legacies,  256,  257. 

Executor  not  bound  to  tell  legatee  of,  257. 
Annexed  to  appointment,  455. 
In  restraint  of  marriage,  256,  257,  442. 
Precedent  to  contract,  534. 

CONDITIONS  OF  SALE— 
Misleading,  11,  531,  535. 
Depreciatory,  151,  533. 
Giving  right  of  rescission  to  vendor,  541. 
Excluding  compensation,  for  deficiency  of  acreage,  528. 

CONFIRMATION— 

Of  breach  of  trust,  164. 

Of  fraudulent  contracts,  433. 

Of  infant  married  woman's  settlement,  359. 

CONSIDERATION— 
Varieties  of,  65. 
Inadequacy  of,  448,  459,  532. 
Marriage,  who  are  within,  66. 

CONSOLIDATION  OF  MORTGAGES,  278—280. 

CONSTRUCTIVE  FRAUD— S'ec  Feaud. 
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CONSTEUCTIVE  NOTICE,  25—30,  113. 

CONSTRUCTIVE  TRUST,  4S,  102,  111  et  aeq. 
Definition  of.  111. 
Varieties  of: — 

(1)  Vendor's  lien,  111,  337. 

(2)  Purchaser's  lien,  114,  337. 

(3)  Renewal  of  lease  by  trustee,  &o.,  115. 

(4)  Stranger  to  a  trust,  when  a  constructive  trustee,  117. 

(5)  Selling   mortgagee   and   his  solicitor,   as   to  surplus 

sale-prooeeda  received,  118. 

CONSTRUCTIVE  TRUSTEE— 

Where  stranger  to  trust  is,  117. 

Is  protected  oy  Statutes  of  Limitation,  161 . 

CONTEMPT  OE  COURT— -See  Committal. 

CONTINGENT  INTERESTS  AND  POSSIBILITIES,  assignable 
in  equity,  90. 

CONTINGENT  LEGACY— 

Appropriation  to  meet,  247. 

Given  to  child,  maintenance  out  of,  253. 

Not,  in  general,  a  satisfaction  of  a  debt,  193. 

CONTINGENT  REMAINDER,  equitable,  17. 

CONTINUOUS  ACTS,  contracts  involving,  612. 

CONTRACT— 

Distinguished  from  trust,  46. 
Repudiation  of,  by  purchaser,  540. 
Rescission  of,  by  vendor,  541. 
Specific  performance  of,  508  et  seq. 
Indirectly,  by  injunction,  552. 
Part-performance  of,  517. 
Formation  of,  by  letters,  533. 

CONTRIBUTION— 

As  between  co-trustees,  155,  156,  465. 
As  between  co-directors  and  co-promoters,  465. 
As  between  specific  devisees  and  legatees,  239,  264. 
As  between  divers  properties  in  mortgage,  261. 
As  between  co-sureties,  463 — i65. 
None,  between  co- tortfeasors,  466. 

None,  between  assignee  of  part  of  land  leased  and   under- 
,     lessee  of  rest,  466. 

CONTRIBUTORY  MORTGAGE,  a  breach  of  trust,  136. 

CONVERSION— 

Equitable  principle  of,  39,  165. 

Effects  of,  165. 

Eour  cases  in  which  it  occurs,  165  et  aeq. 

(1)  Partnership  land  treated  as  personalty,  165. 

(2)  Under  order  of  Court,  166. 

Takes  effect  from  date  of  order,  166. 
Equity  to  reconvert,  when,  166. 
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CONVERSION— ooK<WMe(i. 

Four  cases  in  wMoh  it  occurs — oontimied. 

(3)  Under  a  trust,  167. 

Direction  to  convert  must  be  imperative^  167,  168. 
Effect  of  trustees  having  discretion  as   to  time  oif 

conversion,  167. 
Effect  of  direction  to  seU  on  request  or  with  consent, 

168.    ' 
Mortgage,  power  of  sale  in,  does  not  convert,  168. 
Time  from  which  conversion  takes  effect,  169. 

(4)  Under  a  contract  to  sell,  169. 

Compulsory  purchase,  169. 
Options  to  purchase  in  leases,  170,  171. 
Result  of  failure  of  objects  of  conversion,  171 — 174. 
(i.)  Total  failure,  172. 
(ii.)  Partial  faUure,  172—174. 

(a)  Under  wills,  172,  173. 

(b)  Under  deeds,   174. 

CONVERSION  OF  RESIDUE— 

In  what  cases  trustees  must  convert,  139,  140. 
Tenant  for  life,  rights  of,  until,  141,  142,  253. 

conveyance- 
How  order  for,  enforced,  41. 
Form  of,  537. 

COPYHOLDS— 

Within  Statute  of  Frauds,  51,  64. 

Within  Locke  King's  Acts,  235. 

Not  within  Statute  of  Uses,  49. 

Not  within  Land  Transfer  Act,  1897,  unless  equitable,  205. 

Not  assets  by  descent,  203. 

Made  assets  by  Administration  of  Estates  Act,  1833... 203. 

Escheat  of,  to  lord,  105. 

Descent  of,  on  death  of  trustee,  121. 

Descent  of,  on  death  of  mortgagee,  284. 

Covenants  to  surrender,  61. 

Declarations  of  trusts  of,  must  he  in  writLog,  51,  64. 

Partition  of,  576. 

Forfeiture  of,  346. 

COPYRIGHT— 

Subjects  in  which  it  exists,  566. 

What  it  is,  667. 

What  acts  are  infringement  of,  568. 

What  acts  are  not,  666. 

How  far  one  author  may  use  another's  work,  569. 

Civil  remedies  for  infringement  of,  570. 

CORPORATION  may  be  trustee,  119. 

COSTS— 

Right  of  solicitor-trustee  to,  146,  147,  148. 

Right  of  soUcitor-mortgagee  to,  288,  289. 

In  administration  actions,  212,  213. 

Of  transfer  to  legatee  or  devisee,  241.  ■ 

Of  mortgagees  generally,  387 — 289. 

Lien  for.    See  Solicitoe's  Lien.  , 
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CO-SURETIES— 

Contribution  between,  463  et  seq. 
Release  of  one,  effect  of,  470. 

COUNTY  COURTS,  administration  of  insolvent  estates  in,  208. 

covenant- 
To  settie,  40,  61,  67,  74, 190,  339. 
To  pay  or  leave  by  wUl,  190. 

To  purchase  and  settle  land,  performance  of,  186,  189. 
To  purchase  and  settle  land,  wheyier  it  creates  lien,  189,  190, 

339. 
To  pay,  in  mortgage  deed,  309. 

Suing  on,  after  foreclosure,  305. 

When  right  of  action  becomes  statute-barred,  309. 

CREDITORS—  ■ 

Frauds  upon,  69—72. 

Trusts  for,  75—78. 

Legacies  to,  192  et  seq.,  201. 

Satisfaction,  doctrine  of,  as  applicable  to,  192—194,  201. 

Administration   action   brought  by,   judgment  in,   212,   213. 

Order  in  which  they  are  paid  in  administration,  216  et  seq. 

Secured,  rule  as  to,  when  estate  is  insolvent,  222. 

Preference  of,  by  executor,  224. 

Marshalling  as  between,  258  et  &eq. 

CROWN— 

Title  of,  to  bona  vaoantia,  104. 

Escheat  to,  of  equitable  realty,  104,  105. 

Title  of,  to  undisposed-of  residue  of  personalty,  106. 

Entitled  to  redeem  mortgage,  290. 

Debts  due  to,  by  record  or  specialty  bind  heir  in  tail,  204. 

Debts  due  to,  priority  of,  in  administration,  217,  218,  220. 

No  undertaking  by,  as  to  damages,  546. 

CURTESY  OE  HUSBAND— 

Entitles  husband  to  redeem  mortgage,  289. 
Equitable  estate,  attaches  to,  17. 
Separate  property,  attaches  to,  362. 
What  it  is,  352. 

CUSTODIAN  TRUSTEE,  125,  126. 

CY-PRES  DOCTRINE,  as   applied    to   charities,   95. 


DAMAGES— 

For  breach  of  contract  to  sell  land,  515. 

Not  recoverable  on  vendor  and  purchaser's  summons,  644. 

Liquidated,   distinguished  from  penalty,  343 — 345. 

Specific  performance,  in  lieu  of,  515. 

Injunction,  in  lieu  of,  548,  549. 

Undertaking  as  to,  on  interlocutory  injunction,  546. 

DEATH-DUTIES  in  the  case  of  donatio  mortis  camd,  270. 

DEBENTURE— 

Contract  to  take,  508. 
Irredeemable,  277. 
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DEBTS— 

Satisfaction  of,  by  legacies,  192—194,  201. 

Priorities  among,  216  et  aeq. 

Provable  in  bankruptcy,  222. 

Statute-barred,   payment  of,   in  administration,   230. 

Advertisement  for,  231. 

Not    extinguished    in    equity    by    debtor    being    appointed 

creditor's  executor,  242. 
Interest  on.    See  Interest. 

DECEASED  WIPE'S  SISTER'S  ACT,  construction  of,  as  regards 
property-rights,  381. 

DECEIT,  common  law  action  of,  430,  431. 

DEEDS.     See  Title  Deeds. 

DELAY— 

Effect  of,  generaUy,  35—37. 
On  right  to  elect,  186. 
On   right   of  mortgagee  to   proceed   against  distributed 

personal  estate,  231. 
On  right  to  rescind  contract,  433. 
On  right  to  speciiic  performance,  629,  530,  542. 
On  right  to  injunction,  549,  557. 

DELIVERY— 

Essential  to  donatio  mortis  causd,  267. 
Specific,  of  chattels,  510. 

DEMONSTRATIVE  LEGACIES,  244—246. 

DEPOSIT— 

Allowance  for,  on  re-sale,  542. 
Forfeiture  of,  541. 

DEPOSIT,  MORTGAGES  BY,  317  et  seq. 

DEPRECIATORY  CONDITIONS,  151,  533. 

DESIGNS,  injunction  to  restrain  groundless  threats  in  connection 
with,  565. 

DILAPIDATIONS,  217. 

DIRECTION  TO  PAY  DEBTS,  effect  of,  generaUy,  238. 

DIRECTORS— 

Contribution  as  between,  465. 

Fiduciary  position  of,  143,  144. 

Liability  of,  for  false  statement  in  prospectus,  431 . 

Qualification  shares  held  on  trust  by,  144. 

Relief  of,  by  Court,  160. 

Statutes  of  Limitation,  can  plead,  161. 

DISCHARGE   IN   BANKRUPTCY,    effect   of,    on   liability    for 
breach  of  trust,  163. 

DISCLAIMER  BY  TRUSTEE,  127. 
Effect  of,  on  trust,  121. 
Married  woman's,   127. 
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DISCOVERY— 

Ejectment  action,  in,  14. 

Equitable  jurisdiction  in,  origin  of,  14. 

Purchaser  without  notice  can  now  be  compelled  to  give,  15. 

DISCEETIONS  AND  DUTIES— 

Of  trustees,  distinguished,  129,  132,  133. 
Court's  control  over,  129. 

DISSOLUTION  OF  PAETNEESHIP,  480  et  seq. 

DISTRESS  in  administration,  219,  224. 

DIVIDENDS,  contract  for  sale  of,  enforcement  of,  509. 

DONATIO  MOETIS  CAUSA- 
What  it  is,  266. 

Must  be  in  expectation  of  death,  266. 
Must  be  on  condition  to  be  absolute  only  on  death,  266. 
Delivery  essential  to,  267. 
Delivery  may  be  actual  or  constructive,  267. 
What  is,  and  what  ia  not,  a  sufficient  delivery,  267. 
Things  which  may,  or  may  not,  be  given  as,  266,  269 . 
How  it  differs  from  a  legacy,  268. 
How  it  differs  from  a  gift  inter  vivos,  269,  270. 

DOUBTFUL  TITLES,  objection  to  specific  performance,  535. 

DOWEE— 

L^aoy  in  lieu  of,  249. 

Entitles  to  redeem  mortgage,  289. 

Equitable  estate,  attaches  to,  17. 

DUTIES  AND  DISCEETIONS  OF  TEUSTEES,  129,  132,  133. 


EAENTNGS  of  married  woman,  356,  357. 

ECCLESIASTICAL  BENEFICE— 
Mortgage  of,  271. 
Presentation  to,  when  advowson  mortgaged,  283. 

ELECTION,  179—187. 

Applies  to  deeds  as  well  as  wills,  181. 

Appointment  offending  rule  of  law,  no  election,  183. 

Characteristic  of,  179. 

Compensation,  not  forfeiture,  if  election  against  instrument, 

ISO. 
Courses  to  choose  between,  179. 
Delay  in  electing,  effect  of,  187. 
Derivative  interests,  in  case  of,  185. 
Express  condition  for,  distinguished  from  implied,  180. 
Foundation  of  doctrine  of,  179. 
Heir,  by,  184. 
Husband,  by,  184. 
Implied  from  conduct,  186. 
Infents,  by,  187. 
Inquiry,  right  to,  before  electing,  186. 

s.  '38 
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ELECTION— oo«fi««6(Z. 

Intention  J  contrary,  may  exclude,  184. 

Lunatics,  by,  187. 

Married  woman,  by,  181,  183,  184,  187. 

Mistake,  made  under,  not  binding,  186. 

Parol  evidence  inadmissible  to  raise  case  of,  184. 

Power  of  appointment,  election  under,  182. 

Privileges  of  persons  compelled  to  elect,  186. 

Ratification  of  voidable  contract  distinguished  from,  180. 

Bequisites  to  raise  case  of,  181  et  seq. 

Restraint  on  anticipation  prevenfa,  183,  184. 

Two  distinct  gifts  of  testator's  own  property,  no  election,  180. 

EQUALITY  IS  EQUITY— 

Leaning  in  equity  against  joint-tenancies,  37 — 39. 

Shares  equal,  where  equity  exerciaes  a  trust-power,  47,  95. 

EQUITABLE— 

Assets,  203,  205,  206. 

Assigiunent,  78  et  seq. 

Charge,  320. 

Contingent  remainder,  17. 

Defence,  8. 

Estate,  how  far  legal  rules  apply,  17,  18. 

Execution,  15. 

Mortgage,  271,  317  et  seq. 

Separate  property,  353. 

Waste,  493,  558. 

EQUITABLE  ASSIGNMENT— 
Generally,  78. 

Not  affected  by  Judicature  Act,  1873. ..81. 
No  particular  form  necessary  for,  82. 

Order  given  by  debtor  to  creditor  upon  a  third  person  suffi- 
cient, 82. 
A  mere  mandate  is  not,  82. 
A  cheque  is  not,  83. 
Whether  value  necessary  fer,  83. 

Notice  to  legal  holder,  why  it  should  be  given,  84 — 87. 
Stop-order  in  aid  of,  86. 
Assignee  takes,  in  general,  subject  to  equities,  87,  88. 

Exception  to  this  rule,  89. 
Future  property,  89. 
When  contrary  to  public  policy,  90. 
Affected  by  champerty  and  maintenance,  90,  91. 

EQUITIES— 

Being  equal — 

(1)  First  in  time  prevails,  18,  33. 

(2)  Law  prevails,  18. 

Being  unequal,  better  equity  prevails,  33,  34,  113. 
Assignee  of  chose  in  action  takes,  subject  to,  87. 
Bankruptcy  trustee  takes  subject  to,  84,  113. 
Execution  creditor  takes  subject  to,  84. 

EQUITY— 

Definition  of,  2. 
History  of,  4 — 6. 
Origin  of,  2 — 4. 
Prevalence  of,  over' law,  9,  10. 
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EQUITY  ACTS  IN  PERSONAM,  40—43. 

EQUITY  ACTS  ON  THE  CONSOIENOE,  17. 

EQUITY  AIDS  THE  VIGILANT,  35. 

EQUITY,  DELAY  DEFEATS,  35. 

EQUITY  FOLLOWS  THE  LAW— 
As  to  l^al  estates,  &c.,  16. 
As  to  equitable  estates,  &c.,  17. 
As  to  limitation  of  actions,  36. 

EQUITY  IMPUTES  AN  INTENTION,  &o.,  39,  188. 

EQUITY,  LIKE  NATURE,  DOES  NOTHING  IN  VAIN,  175, 
511. 

EQXnTY  LOOKS 'ON  THAT  AS  DONE,  &o.,  39,  141,  165. 

EQUITY  LOOKS  TO  THE  INTENT,  &o.,  39. 

EQUITY  NEVER  WANTS  A  TRUSTEE,  121. 

EQUITY  OF  REDEMPTION— 

Bar  of,  under  Statutes  of  Limitation,  286. 

"  Clogging  "  of,  274  et  seq. 

Costs  payable  on  redemption,  287 — 289. 

Distinguished  from  legal  right  of,  273. 

Equitable  terms  of,  277  et  seq. 

E^ate  in  land,  is,  280. 

Foreclosure  of,  301  et  seq. 

Interest  payable  on  redemption,  286,  287. 

Loss  of,  285,  286. 

Mei^r  of  charge  on  redemption,  291^294. 

Mor^agee  may  buy,  276. 

Nature  of,  273. 

Notice  required  before  exercise  of,  277. 

Parties  to  redemption  action,  who  should  be,  290,  291. 

Postponement  of,  276. 

Price  of,  286  et  seq. 

Reconveyance  on  exercise  of,  278,  283. 

Who  may  exercise,  289. 

EQUITY  TO  A  SETTLEMENT— 

Depends  on  the  maxim,  "  Who  seeks  equity  must  do  equity," 

34,  384. 
Wife  permitted  to  assert  her  right  as  plaintiff,  384. 
Now  practically  obsolete,  384. 
To  what  property  it  attaches,  385. 

EQUITY,  WHO  SEEKS,  MUST  DO,  34,  384. 

EQUITY  WILL  NOT  SUFFER  A  WRONG,  &c.,  14. 

ERRONEOUS  PAYMENTS  by  executors,  413. 

ESCHEAT,  whether  equitable  estate  escheats,  17,  104,  105. 

ESTATE  DUTY  on  donatio  mortis  oausd,  270 
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ESTATE  TAII^ 

Bar  of,  by  married  woman  restrained  from  anticipation,  366. 

Crown  debts,  liability  to,  204. 

Lunatic's,  barring  of,  405,  408. 

No  equity  to  a  settlement  out  of,  385. 

Not  within  Land  Transfer  Act,  1897. ..205. 

Not  within  Locke  King's  Acts,  235. 

Partition  in  case  of,  575. 

ESTOPPEL— 

Against  setting  up  mistake,  416,  419. 

By  standing  by,  451. 

By  representation  of  fact,  451,  452,  520. 

In  case  of  company,  by  oertifioate  or  certification,  451,  452. 

EVIDBNOE— <?««  Parol  Evidence. 

EXCLUSIVE  JURISDICTION,  11. 

EXECUTED  AND  EXECUTORY  TRUSTS— 
Distinction  between,  57,  58. 

As  to  trusts  executed,  equity  follows  the  law,  17,  18,  58. 
As  to  trusts  executory,  equity  follows  intention,  17, 18,  58. 
Distinction  between  executory  trusts  in  marriage  articles  and 
in  wills,  59. 

EXECUTION— 
Equitable,  15. 

Writs  of,  applicable  in  Chancery  Division,  41. 
Against  debt,  84. 
Registration  of,  313. 
Against  married  woman,  372,  373. 

EXECUTOR — See  also  Administbation ;  Assets;  Legacies. 
Accidental  loss,  executor  not  liable  for,  9,  10,  242,  413. 
Administration,  may  apply  to  Court  for,  208. 
Advertisement  by,  for  creditors,  231. 
Agents,  power  to  appoint,  130 — 132. 
Appropriation  by,'  to  meet  legacy,  246,  247. 
Assent  of,  to  legacy  or  devise,  207,  240,  241,  244,  246. 

Not   required   to  doiuifio   mortis  causa,  269. 
Authority  of  executors  is  joint  and  several  over  personalty, 

but  joint  only  over  realty,  155,  207. 
Business,  whether  he  can  carry  on,  214. 

Personally  liable  if  he  does,  214,  215. 
Co-executor,  liability  for  acts  of,  155. 
Compromise,  executor  may,  152. 
Contingent  liabilities,  position  of,  as  regards,  231. 
Be  son  tort,  cannot  be  sued  for  administration,  211. 
Debtor  to  estate,  debt  not  extinguished,  242. 
Debts,  must  pay  in  proper  order,  216  et  seg. 
Delegation  by,  130—132. 

Devastavit  by,  remedy  for,  when  barred,  242,  243. 
Distribution  of  estate  by,  240. 
Erroneous  payments  by,  relief  in  case  of,  413. 
Future  liabilities,  position  of,  as  regards,  231. 
Imperfect  gift  made  perfect  by  donee's  appointment  as,  64. 
Judicial  trustee  may  be  appointed  to  take  place  of,  122. 
Land  Transfer  Act,  1897,  his  powers  under,  207. 
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EXECUTOR— co««i«M<0. 

Lease,  executor  may,  151,  207. 

Leaseholds,  liability  in  i-espect  of,  231,  232. 

Liability  of,  242. 

Limitation,  Statutes  of,  executor  may  plead,  161,  162,  242. 

Married  woman  as,  373,  377. 

Mines,  may  sell  apart  from  surface,  150,  206. 

Mortgage,  executor's  power  to,  151,  205,  207. 

Mortgages,  risky,  whether  executors  must  call  in,  134. 

Order  in  which  he  should  apply  assets,  232  et  seq. 

Outstanding  estate,  duty  to  get  in,  133. 

Payment  into  Court  by,  153. 

Pledge,  executor  may,  151,  207,  324. 

Powers  over  realty  and  personalty,  151,  207. 

Preference  of  creditor  by,  224,  225. 

Profit,  not  allowed  to  maie,  143. 

Public  trustee,  executor  may  with  leave  transfer  estate  to, 

126,  127. 
Befund,  when  he  may  compel  beneficiaries  to,  232. 
Heleaae,  whether  executor  ©ntitied  to,  164. 
Relief  of,  by  Court  from  liability  for  breach  of  duty,  160,  243. 
Remuneration,  executor  not  usually  allowed,  145  et  aieq. 
Retainer  by,  225  et  seq.    See  Retainer. 
Sale,  executor's  power  of,  151,  205,  207. 
Solicitor-executor,  when  allowed  to  charge  profit  costs,  146, 

147. 
Statute-barred  debt,   executor  may  pay,  230. 
Trustee,  of,  when  he  takes  estate  and  may  act  as  trustee,  121. 

Power  to  appoint  new  trustee,  124. 
Trusts  of  will,  cannot  disclaim  after  proving,  127. 
Undisposed -of  residue,  his  title  to,  105,  106. 
What  property  vested  in,  at  common  law,  202. 

vests  in,  under  Land  Transfer  Act,  1897. ..205. 
WDful  default,  accounting  on  footing  of,  242. 

EXONERATION— 

Of  purchaser  obtaining  trustee's  receipt,  151. 

Of  personalty  from  payment  of  debts,  234. 

Of  mortgaged  land  under  Locke  King's  Acts,  237. 

EXPECTANCIES— 

Assignment  of,  for  value,  90. 
Title  to,  accrual  of,  357,  381. 

EXPECTANTS,  frauds  upon,  448,  449. 

EXPRESS  TRUSTS— 

Express  private  trusts,  49,  et  seq. 

Express  public  \i.e.,  charitable]  trusts,  92  et  seq. 


FACTORS,  324. 

FAMILY  COMPROMISES  upheld,  when  and  when  not,  422. 

father- 
Is  guardian  of  child,  389. 

May  be  removed  from  guardianship,  391,  392. 
May  appoint  guardian  by  deed  or  will,  390. 
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FATHER— oowMwarf. 

May  have  allowance  for  child's  maintenance  sometimes,  398. 
May  agree  in  separation  deed  to  give  up  custody  of  child,  394. 
Advancement  of  child  by,  108. 
Gifts  by  child  bo,  when  void  and  when  not,  444. 

FIRE,  DAMAGE  BY,  414. 

FLOATING   CHARGE,   doctrine  of  "clogging  equity"   applies 
to,  277. 

FORECLOSURE— 
Meaning  of,  301. 
How  proceedings  for,  begun,  301. 
Parties  to  action,  290,  302. 
Equitable  charge©  not  entitled  to,  320. 
Equitable  mor^agee  entiiled  to,  320,  321. 
Mortgagee  of  personalty  entitled  to,  326. 
Pledgee  not  entitled  to,  326. 
Form  of  judgment  for,  302,  303. 

Time  allowed  for  redemption  in  foreclosure  action,  303. 
In  the  case  of  foreign  lands,  42. 
Interest,  arrears  of,  recoverable  in,  287. 
Opening  of,  305. 
Remedy  by,  time  for,  306. 
Sale  in  lieu  of,  304,  321. 

Dismissal  of  redemption  action  operates  as,  286. 
Trustee  holds  foreclosed  property  on  trust  for  sale,  137. 

FOREIGN  LAND— 

Jurisdiction  in  respect  of,  41 — 43,  509. 
Election,  in  case  of,  184. 

FORFEITURES— 

Relief  against,  345 — 351. 

In  case  of  copyholds,  no  relief  in  general,  346. 

In  case  of  leases,  relief  only  granted,  apart  from  statute, 

where  forfeited  for  non-payment  of  rent,  346. 
Lease   forfeited   for   non-payment  of  rent,  when  reEef 

granted,  346,  347. 
Lease  forfeited  in  other  cases,  when  relief  may  be  granted 
under  Conveyancing  Acts,  347 — 351. 

FORGETFULNESS,  relief  from  mistake  caused  by,  427. 

FORTY  YEARS'  TITLE— 
Right  of  jMirchaser  to,  28. 
Condition  oi  sale  reducing,  535,  536. 

FRAUD— 
I.  Actual,  varieties  of,  430. 

(a)  MiSEEPRBSENTATiON,  430  et  seq. 

Nature  of  fraud  in  action  of  deceit,  430. 

Exceptional  case  of  prospectus,  431. 
Requisites  other  than  fraud  for  action  of  deceit,  431. 
Fraudulent  misrepresentation  as  ground  for  rescission 

of  contract,  432. 
Contract  not  void,  but  voidable,  on  ground  of  fraud, 
432. 
Except  where  fraud  prevents  nssenstis,  436. 
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FRAUD — continued. 

I.  AOTUAL,  varieties  of — continued. 

(a)  MiSKEPEESENTATlON — continued. 

Nature  of  misrepresentation  required  for  rescission, 

433. 
Right  of  rescission  lost  by  acquiescence,  433. 
Or  by  impossibility  of  restitution,  434. 
Or  by  intervening  rights  of  third  person,  434,  435. 
Innocent  misrepresentation  is  ground  for  rescission, 
436. 
(6)  Concealment,  437  et  seq. 

Where  a  legal  obligation  to  disclose,  437. 
Silence,  when  a  fraud,  437. 

Contracts   uberrimae  fidei,  438,   458,   466,   531. 
Frauds  by  infants,  438—440. 

II.  Constructive,  varieties  of,  441. 

(1)  Contrary  to  the  policy  of  the  law,  441  et  seq. 

Marriage  brokage  contracts,  441. 

Place  brokage  contracts,  441.    • 

Reward  to  parent  or  guajdian  to  consent  to  marriage, 

441. 
Secret  agreements  in  fraud  of  marriage,  442. 
Rewards  for  influencing  others  in  making  wiUs,  442. 
Contracts  in  general  restraint  of  marriage,  442. 
Contracts  in  general  restraint  of  trade,  442. 
Contracts  in  violation  of  public  confidence,  443. 
Frauds  in  relation  to  transfer  of  shares,  443. 
Neither    party    to    an   illegal    agreement    aided,    in 

general,  443,  444. 

(2)  Arising   from   fiduciary  relation   between   the   parties, 

444  et  seq. 
Gifts  from  cliild  to  parent,  444. 
Gifts  by  wife  to  husband,  445. 
Gifts  by  ward  to  guardian,  445. 

And  by  quasi-wards  to  quasi-guardians,  445. 
Dealings  between  solicitors  and  clients,  446,  447. 
Dealings  between  trustee   and   cestui  que  trust,  447. 
Dealings  between  principal   and   agent,  447. 

(3)  Being  injurious  to  the  rights  of  tliird  parties,  448  et  seq. 

Common  sailors,  contracts  by,  448. 

Heirs,  expectants,  and  reversioners,  448. 

Post  obits,  451. 

Extravagant  sales  of  goods,  451. 

Knowingly  producing  a  false  impression  to  mislead 

third  party,  451. 
Fraudulent  agreements  at  auctions,  452. 
Fraudulent  composition  deeds,  453. 
Gifts  obtained  fraudulently,  454. 
Fraudulent  exercise  of  powers,  454 — 456. 

FRAUD  ON  MARITAL  RIGHTS,  387,  388. 

FRAUDS,  STATUTE  OF— 

Contracts  required  to  be  in  writing  by,  516,  519. 

Trusts  required  to  be  in  writing  by,  51,  64,  103. 

Parol  evidence,  when  admissible  notwithstanding,  52,  516,  524. 

Mortgages   by   deposit,  notwithstanding,  317. 

Only  creates  a  rule  of  evidence,  51,  66,  520. 
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FEAUDS,  STATUTE  0¥— continued. 

Only  requires  contract  to  be  signed  by  defendant,  515. 

A  weapon  of  defence,  not  offence,  533. 

Specific  performance,  notwithstanding,  616  et  seq. 

PBAUDULENT  TRUSTS  AND  GIFTS— 

(1)  Under  13  Bliz.  c.  5... 68— 72. 

Effect  of  avoidance,  72. 
Right  to  set  aside,  not  barred  by  delay,  37. 
Settlement  for  value,  when  voidable,  69. 
Voluntary  settlement,  when  voidable,  70. 
When  subsequent  creditors  may  avoid,  71. 

(2)  Under  27  Bliz.  c.  4.. .72. 

Charitable  trusts,  efiect  on,  97.  , 

Voluntary  settlement  of  lands  formerly  void  against  sub- 
sequent purchaser,  mortgagee,  or  lessee,  72. 
Under  Voluntary  Conveyances  Act,  1893,  suoh  settle- 
ments are  now  valid,  unless  actually  fraudulent,  72. 

FRIENDLY  SOCIEtY— 

Moneys  due  from  its  officer,  217,  218. 
Mortgages  to,  284. 
Expulsion  from,  565. 

FUTURE  PROPERTY— 

Of  married  woman,  covenant  to  settle,  67,  190,  339. 
Assignment  of,  10,  89. 


GENERAL  LEGACIES— 
Abatement  of,  241,  245. 

Marshalling  of  assets  in  favour  of,  263  et  seq. 
Set-ofE  of  debt  against,  501,  502. 

GIFT  INTER  VIVOS— 

Antecedent  delivery  sufficient,  267. 

Donee  must  be  prepared  to  prove  bona  fides,  454. 

How  it  differs  from  a  donatio  mortis  oaus&,  269. 

Imperfect,  made  perfect  by  donee  being  appointed  executor, 

64. 
Where  there  is  a  iiduciary  relation,  444  et  seq. 

GIFT  OVER  of  legacy,  256. 

GIVING  TIME  to  debtor,  effect  of,  on  surety,  467,  468. 

GOODS,  specific  delivery  of,  510. 

GOODWILL— 

A  partnership  asset,  483,  484. 

Assignment  of,  484. 

Sale  of,  for  share  of  profits,  220. 

Specific  performance  of  contract  for  sale  of,  513. 

GUARANTEE.     8ee  Sueetyship. 

iiUARDIAN.     And  see  Infants. 
Father's  right  to  act  as,  389. 
Mother's  right  to  act  as,  389,  390. 
Illegitimate  children,  of,  389. 
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OUAEDIAN— co«tm««d. 

Appointment  of,  by  fathei-,  390. 

by  mother,  390. 

by  stranger,  390. 

by  Court,  391. 
Eemoval  of,  391. 
Entitled  to  custody  of  wajd,  392. 
Determines  education  of  ward,  393. 
ilust  restrain  improper  marriage  of  ward,  395. 
Powers  over  infant's  property,  396. 
Gift  to,  445. 

HARDSHIP  a  defence  to  specific  performance,  531. 

HEIR— 

Uudispoaed-of  proceeds  of  sale  of  land  result  to,  172. 

Liability  of,  for  debts,  202,  204. 

Takes  land   subject  to  mortgage  under  Locke  King's  Acts, 

235  et  seq. 
Has  right  to  redeem  mortgage,  289. 

HEIRS,  EXPECTANTS,  AND  REVERSIONERS,  frauds  upon, 
448,  449. 

HE  WHO  COMES  INTO  EQUITY  must  come  with  clean  hands, 
35,  531. 

HE  WHO  SEEKS  EQUITY  must  do  equity,  34,  3«4. 

HUSBAND.     See  also  Mabkied  Woman. 

Common  law  rights  of,  in  wife's  property,  352. 
Common  law  duty  of,  to  maintain  wife,  353. 
Curtesy  of,  attaches  to  equitable  estate,  17. 

And  to  separate  property,  362. 
A  trustee  in  equity  for  wife,  of  wife's  separate  estate,  354. 
His  liability  for  wife's  ante-nuptial  debts,  374,  375. 
His  liability  for  wife's  torts — 

(1^  Before  marriage,  374,  375. 

(2)  During  majriage,  374. 
Rights  of,  to  separate  estate  of  wife  undisposed  of,  362. 
Not  liable  for  wife's  breaches  of  trust  or  dovastavits,  373,  374. 
Not  a  neoeasary  psirty  to  wife's  administration  bond,  373. 
Frauds  on,  by  wife,  387,  388. 

Concurrence  of,  in  deed  acknowledged  of  wife,  not  necessary 
in  case  of  separate  estate,  360. 

Nor  where  wife  a  trustee,  119. 
Loans  by,  to  wife,  220. 
Loans  to,  by  wife,  219,  221,  361,  362,  378. 
Gift  to,  by  wife,  361,  445. 

His  settlement  of  wife's  property  does  not  now  bind  wife, 
356,  359. 

IGNORANCE.    See  Mistake. 

ILLEGALITY— 

In  assignment  of  chose  in  action,  90,  91. 
In  trust,  102. 

No  specific  performance,  where,  511,  532. 
Where  parties  are  in  pari  delicto,  no  relief  usually  given,  443, 
444. 
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ILLUSOEY  APPOINTMENTS,  456,  457. 

IMMORAL  CONTRACTS,  no  speeifio  performance  of,  511. 

IMPLIED  AND  RESULTING  TRUSTS,  45,  102  et  seq. 
Distinguished  from  resulting  use,  104. 

(1)  Where  expressed  trust  does  not  exhaust  whole  bene- 

ficial estate,  102. 
Doubtful  whether  resulting  trust  on  transfer  without 
consideration,   103. 

(2)  Where  purchase  in  name  of  a  iihird  person,  106. 

Advancement,  presumption  of,  107. 
Parol  evidence  admissible  to  rebut,  109. 

(3)  Joint  tenancies,  resulting  trust  arising  from,  110. 

IMPOSSIBILITY— 

Of  condition  of  legacy,  257. 

Of  fulfilment  of  absolute  obligation,  414. 

Of  Bpeciflcally  performing  contract,  512. 

IMPOUNDING  BENEFICIAL  INTEREST— 
Of  trustee,  for  breach  of  trust,  156,  159. 
Of  cestui  que  trust,  163. 
Priority  of  title  by,  164. 

IMPROVIDENT  BARGAINS,  RELIEF  FROM,  448,  449. 

INADEQUACY  OF  PRICE— 

Indicates  that  absolute  sale  may  be  a  mortgage  only,  273. 
In  the  case  of  dealings  with  heirs  and  expectants,  448,  449. 
Whether  a  defence  to  specific  performance,  532. 

IN  JEQUAH  JURE,  MELIOR  EST  CONDITIO  POSSIDENTIS, 
310. 

INCOME  AND  CAPITAL— 

Distinguishing  between,  141,  253,  255.  , 

As  regards  profits  and  losses  of  business,  216. 

INCUMBENTS,  dilapidations  by,  proof  for,  217. 

INDEMNITY— 

Of  one  trustee  by  another,  156. 

Of  trustees,  out  of  trust  property  or  by  cestuis   que  trust, 

147,  148. 
In  case  of  lost  bills,  410. 

INFANTS— ^«(Z  see  Guardian. 
Access  to,  orders  as  to,  393. 
Concurrence  by,  in  breaches  of  trust,  163. 
Custody  of,  389,  390,  392,  393. 
Divorce  Division,  jurisdiction  over,  389. 
Education  of,  393. 
Election  by,  187.  \ 

Equity's  jurisdiction  over,  389. 
Fraud  by,  438—440. 
Guardian  of,  who  is,  389 — 391. 
Maintenance  of,  398 — 401. 
Married  woman,  settlement  by,  359. 
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INFANTS— «»i«»«e<f. 

Miarepreaentation  by,  as  to  age,  35,  439. 

Mortgage,  cannot,  272. 

Partition  in  cases  of,  576. 

Property  of,  how  managed,  397. 

Property  of,  character  of,  not  usually  allowed  to  be  changed, 

o97. 
Eeconversion  by,  176. 
Beligious  education  of,  393. 
Settlements  of,  sanction  by  Court  to,  396. 
Specific  performance,  none  in  favour  of,  514. 
Surety  for,  458. 
Wards  of  Court,  when  they  become,  391. 

not  usually  made,  unless  they  have  propeicy, 
391. 

marriage  of,  394. 

refractory,  may  be  committed,  395. 

settlement  on  marriage  of,  must  be  approved, 
395. 

must  not  be  taken  out  of  jurisdiction,  394. 
When  parents  deprived  of  rights  over,  392,  393. 

INJUNCTION— 
Nature  of,  645. 
Kinds  of,  545. 

Prohibitory  and  mandatory,  54S,  646. 
Perpetual  and  interlocutory  (or  interim),  545,  646. 
Common  and  special,  550. 
Undertaking  as  to  damages  on  grant  of  interlocutory  injuue- 

tion,  546. 
Judicature  Act,  eflEect  of,  as  to,  546,  647,  648,  550. 
Principles  on  which  Court  grants  or  refuses,  647 — 549. 
Damages  in  addition  to  or  m  lieu  of,  548,  649. 
Hefused  on  ground  of  acquiescence  or  delay,  549. 
Enforcement  of,  40,  549. 
To  restrain  judicial  proceedings,  650 — 552. 

When  it  may  be  still  granted  in  spite  of  Judicature  Act, 
550,  551. 
To  restrain  breach  of  contract,  552  et  seq. 

A  mode  of  specific  performance  of  negative  agreement, 

552. 
Available   sometimes,   althdugh   contract  not  specifically 

enforceable,   553. 
In  case  of  contract  for  personal  services,  612,  553. 
In  case  of  contract  affirmative  in  form,  563. 
Restrictive  covenant,  enforcement  of,  against  subsequent 
I    purchasers,  664  et  seq. 
To  restrain  violation  of  l^al  or  equitable  right  apart  from 
contract,  667  et  seq.. 
Waste  and  trespass,  657 — 659. 
Nuisances,  569  et  seq. 

Public  nuisance,  559,  660. 
Private  nuisance,  560. 
Varieties  of — 

Darkening  ancient  lights,  661. 
Obstructing  access  of  air,  662. 
Occasioning  a  subsidence,  56<2. 
Flooding  a  neighbour's  land,  562. 
Pollution  of  streams,  562. 
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INJUNCTION— eom!!i»«erf. 

To  restrain  violation  of  legal  or  equitable  right  apart  from 
contract — continued. 
Nuisances,  varieties  of — oontimeed. 
Who  may  sue  or  be  sued  for,  563. 
No  remedy  if  nuisance  legalised  by  statute,  563. 
Prescriptive  right  to  commit  nuisance,  563,  664. 
Libels,  slanders,  &c.,  564. 
Threats,  groundless,  of  legal  prooeedu^s,  564. 
Expulsion  from  club,  565 . 
Patents,  565,  566. 
Copyrights,  566  et  seq. 
Trade  marks,  571 — 574. 
Partnership  matters,  473. 

IN  PAEI  DELICTO,  potior  est  conditio  possidentis,  443,  444. 

IN  PERSONAM,  Equity  acts,  40. 

INSOLVENT  ESTATES— 

Administration  of,  in  Chancery,  220  et  seq. 
Administration  of,  in  Bankruptcy,  208,  218. 
llights  of  secured  creditoirs  in  cases  of,  222. 

INSUEANOB— 

Lien  for  premiums  paid  on  another's  policy,  337,  338. 
Contract  of,  is  uberrimae  fidei,  438. 
Distinguished  from  suretyship,  438. 
Donatio  mortis  eausd  of  policy,  268. 
Assignment  of  life  policy,  62,  79,  87. 
marine  policy,  79. 

Mortgage  of,  by  deposit,  319. 
Trustee's  power  of,  151. 

Application  of  policy  moneys  in  case  of  fire,  152. 

INTEEEST— 

Payable  on  breach  of  trust,  156,  157. 
On  legacies,  252—254. 

In  case  of  settled  legacy  of  residue,  141,  142. 

In  case  of  settled  legacy  of  shares,  254. 
On  annuity,  253. 
On  charges  generally,  319. 
On  debts  in  administration  of  estate,  223. 
On  redemption,  and  on  foreclosure,  of  mortgages,  277,  278, 
286,  287,  308. 

Where  judgment  obtained  for  mortgage  debt,  287. 
Is  at  4  per  cent,  in  case  of  equitable  mortgage  by  deposit, 
319. 

And  on  Sqiutable  charges  generally,  319. 

And  on  judgment  for  mortga^  debt,  287. 
On  purchase-money,  539. 

IN  TERROREM,  when  condition  attached  to  legacy  is,  256. 

INVESTMENT— 

Discretion  of  trustees  as  to,  138. 

Continuing  existing  investments,  136. 

Varying  investments,   136,  137. 
Valuations  for,  by  trustees,  131,  138. 
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INVESTMENT— oo«M>M««?. 

Limit  of  value  for  mortgage  investment,  137. 

Effieot,_  if  limit  exceeded,  13&,  156. 
Bange  of  investments  authorised  for  trustees,  134  et  seij. 
A  purchase,  when  authorised,  is  an  investment,  137. 
Unauthorised  investment,  right  and  duty  to  realise,  137,  158. 


JOINT  AND  SEVERAL— 
Liability  of  trustees,  155. 
Of  partners,  487. 
Of  sureties,  460. 

JOINT-MORTGAGEES,  no  survivorship  as  between,  38. 

JOINT-TENANOIES— 

Equity  does  not  favour,  37 — 39. 

None,  where  purchase-money  advanced  unequally,  38. 

None,  where  mortgage-money  advanced  in  equal  or  unequal 

shares,  38. 
Severance  of,  in  equity,  39. 
Eights  in  respect  of  improvements  on  property  held  in,  338, 

578. 
Lien  for  cost  of  renewing  lease  by  joint-tenant,  338. 
Partition  in  connection  with,  338,  675. 
Resulting  trusts,  in  cases  of,  110. 

JOINTRESS,  right  of,  to  redeem  mortgage,  289. 

JUDGMENT  CREDITOR— 
When  barred,  209. 

Position  of,  in  administration  of  assets,  217,  218,  221. 
Charge  of,  is  within  Locke  King's  Act,  when,  236. 
Right  of,  to  redeem  mortgage,  290. 
Tacking  as  regards,  313,  314. 

JUDICATURE  ACTS,  7—12. 

Abolished  common  injunction,  8,  550. 

Distinction  between  law  and  equity  not  aboUshed  by,  10. 

Effect  of,  8—11. 

Fusion  of  Courts  effected  by,  8. 

Matters  assigned  to  Chancery  Division  by,  12. 

JUDICIAL  SEPARATION,  eflfect  of,  355,  356. 

JUDICIAL  TRUSTEE— 
Appointment  of,   122. 
Differences  between,  and  ordinary,  123. 
Remuneration  of,  146. 
Retirement  of,  128. 
To  take  the  place  of  executor,  122. 

JURISDICTION  IN  EQUITY— 

Auxiliary,  ooncurrent  and  exclusive,  11,  14. 

Modem  fusion  of,  with  law,  8. 

Nature  of,  2. 

Origin  of,  2-^4. 

Unsystematic  originally,  5. 

Prior  to  Judicature  Acts,  7. 

Since  these  Acts,  8 — 11. 
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•JURISDICTION  IN  :EQ,VlTY—oontinued. 

Not  lost,  where  law  requires  jurisdiction,  410. 
Over  real  estate  abroad,  41,  42. 

JURISDICTION  IN  LUNACY,  history  of,  402  et  seg. 

KXOCK-OUT  SALE,  453. 

LACHES— 

Bar,  generally,  to  equitable  relief,  37. 

As  against  Attorney-General  even,  549. 
Bar  to  an  account,  496. 
Bar  to  injunction,  549. 
Bar  to  specific  performance,  530. 

LAND  CERTIFICATE,  deposit  of,  by  way  of  mortgage,  319. 

LANDLORD  AND  TENANT— 

Limited  relief  between,  formerly,  346. 
Now,  346  et  seq. 

iAND  REGISTRY- 
Registration  in — 

Of  charges,  319,  321. 

And  of  deeds  of  arrangement,  77. 

And  of  executions,  217,  313. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1&45— 
Conversion  under,  169,  170. 
Lien  for  unpaid  compensation,  337. 
Public  body  purchasing  under,  whether  entitled  to  inuuediate 

possession,  538. 
Restrictive  covenants,  discharge  of,  under,  555. 

LAW  AND  EQUITY— 

Administered  in  different  Courts  before  Judicature  Acts,  7. 
Administered  in  same  Court  now,  8. 
Conflict  of,  equity  rule  prevails,  11. 
Distinction  between,  not  abolished,  10,  11. 
Fusion  of,  8—11. 

LEASE- 

Agreement  for,  effect  in  equity,  9,  39. 

Agreement  for,  specific  performance  of,  508,  511,  513. 

Option  of  purchase  in,  170, 171. 

Renewal  of,  115,  116,  117,  143,  152,  282,  338. 

Relief  against  forfeiture  of,  346 — 351. 

Mortgagor's  power  to,  282. 

And  to  accept  surrender,  282. 

LEASEHOLDS— 

Not  within  Statute  of  Uses,  49. 
Within  Statute  of  Frauds,  51. 
Legal  assets,  202,  206. 
£!xecutor's  position,  231. 
Within  Locke  King's  Acts,  235. 

Mortgage  of,  by  sub-demise,  surrender  necessary  on  repay- 
ment, 283. 
Of  wife,  husband's  rights  in,  353,  362. 
Survival  of,  to  wife,  353. 
Settled,  who  must  repair,  559. 
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^LEGACIES— 

Suits  for,  only  in  equity,  244. 

Unless  executors  assent,  244. 
Varieties  of,  and  distinctions  between,  244 — 246. 
Executor's  assent  to,  necessary,  246. 
Executor's  power  to  appropriate  assets  to,  246. 
Appropriation  in  case  of  future  or  contingent  legacy,  247. 
General,  payable  only  out  of  personalty,  247,  248,  264. 
When  deemed  charged  on  real  estate,  248. 
Priority  of  certain  kinds  of,  249. 
Construction  of,   where  charged  on  land  and  where  not  so 

charged,  251. 
Interest  upon,  from  what  date  computed,  in  general,  252. 

When  interest  runs  from  death,  253,  254. 
Accretions  to,  whein.±hiey  go  wilih  the  legBjoy  and  when  not,  254. 

And  when  as  capital,  and  when  as  income,  255,  256. 
Satisfaction  of.     See',  Satisfaction. 
Conditions  of  forfeiture  annexed  to,  effect  of,  256,  257. 
Infants',  father  cannot  receive,  396. 
Set-off,  in  case  of,  501,  502. 
Creditor,  to,  192—194. 

Child  or  wife,  to,  to  whom  testator  indebted,  201 . 
Limitation  of  time  for  recovery  of,  209,  243. 
Overpaid,  when  legatees  must  refund,  241 . 

X,E6AL  PERSONAL  REPRESENTATIVE— 

Under  Land  Transfer  Act,  1897,  position  of,  205. 

No  judgment  for  administration  of  assets,  until,  210,  211. 

LESSEES— 

May  redeem  morl^ages,  289. 

Relief  of,  from  forfeitures,  346  et  seq. 

No  relief,  in  general,  in  case  of  accident,  414. 

LIBEL,  injunction  to  restrain,  564. 

LICENCE,  PUBLIC-HOUSE,  537. 

LIEN— 

Distinguished  from  mortgage  and  pledge,  323. 

Varieties  of,  330. 

Common  law,  and  equitable  distinguished,  330,  331. 

Vendor's,  111,  337.     See  Vendok's  Lien. 

Purchaser's,  114,  337. 

Lessee's,   114. 

Trustee's,  117,  336. 

Life  tenant's,  117. 

Solicitor's,  331  et  seq.     See,  Solicttoe's  Lien. 

Town  agent's,  331,  334. 

For  money  spent  on  improving  another's  property,  337,  338. 

For  premiums  on  insurance  policy,  337. 

On  property  covenanted  to  be  settled,  190,  339. 

LIFE  ASSURANCE,  POLICIES  OF— 
Assignment  of,  62,  79,  87. 
Payment  into  Court  of  policy  money,  153. 

LIGHT,  RIGHT  OF— 

Mandatory  injunction  in  case  of  infringement  of,  546. 
Infringement  of,  what  is,  561. 
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LIMITATION  OF  ESTATES,  18. 

LIMITATION,  STATUTES  OF— 

In  what  sense  equity  bound  by,  36,  37 . 

Charities  barred  like  individuals,  100. 

Trustees  may  now  plead,  161. 

Executors  may  plead,  162,  242. 

Devastavit,  242. 

Mortgagor,  when  barred  by,  286. 

Mortgagee,  when  barred  by,  306  et  seq. 

Mortgagee's  legal  estate  barred  at  end  of  thirteen  years  after 

payment,  283. 
Mortage  of  personalty  not  within,  2&6,  309,  327. 
Vendor's  lien  on  land,  113. 

on  personalty,  113. 
Solicitor's  lien,  335. 
Debts  barred  by,  whether  executor  may  pay,  230. 

may  be  set  off  against  legacy,  501,  502. 

may  not  be  set  off  in  action,  501. 
Simple  contract  creditor,  209. 
Specialty  creditor,  209. 
Judgment,   209. 
Tuegacj,  209. 

Share  of  intestate's  estate,  209. 
When  there  is  a  charge  of  debts,  209,  210. 
Account,  496. 
Eight  to  contribution,  465. 
Effect  of,  on  surety's  liability,  471. 
Title  obtained  by,  is  subject  to  equities,  21. 
Title  under,  will  be  forced  on  purchaser,  536. 

LIMITATION,   WORDS    OP,   whether    necessary    for   equitable 
estate,  18. 

LIMITED  PARTNERSHIPS,  486—490.  ■ 

LIQUIDATED  DAMAGES  distinguished  from  penalty,  343—345. 

LIS  PENDENS,  assignment  of,  91 . 

LOAN  OP  MONEY— 

By  moneylender,  35,  444,  449,  450. 
Contract  for,  not  enforceable,  508. 

Save  in  case  of  company's  debentures,  508. 

LOCAL  RATES,  priority  of,  218. 

LOCKE  KING'S  ACTS,  235  et  seq. 

LORDS  JUSTICES,  jurisdiction  of,   in   Lunacy,   403,   404. 

LUNATICS— 

History  of  jurisdiction  over,  402 — 404. 
Lunacy  by  itself  gives  equity  no  jurisdiction,  402. 
Powers  of  managing  and  administering  lunatic's  estate  under 
Lunacy  Act,  1890... 404  et  seq. 
Who  may  exercise  these  powers,  405. 
Bights  of  creditors  subordinated  to  needs  of  lunatic,  405. 
Payment  of  debts  of,  406. 
Lunacy  jurisdiction  ceases  on  death,  406. 
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IXra^ATICS— continued. 

Provision  for  relatives  of,  407. 
Maintenance  of,  out  of  what  fund  paid,  407,  408. 
Conversion  of  estate  of,  167,  408. 
Eeconversion  in  case  of,  176. 
Election  in  case  of,  187. 

Trustee,  vesting  order  on  appointment  of,  122. 
Savings  out  of  allowance  made  to  wife  for  lunatic  husband, 
361. 


MAINTENANCE— 

Assignments  afiEeeted  by,  90. 
Of  infants,   398 — 401. 
Of  lunatics,  405. 

MANDATORY  INJUNCTION,  545,  546. 

MARRIAGE— 

Conditions  attached  to  legacy  restraining,  256,  257. 

Rights  of  husband  in  wife's  property  on,  352,  353. 

Marriage  brokage  contracts,  441. 

Contracts  in  general  restraint  of,  442. 

Reward  to  parent  to  consent  to,  442. 

Secret  agreement  in  fraud  of,  442. 

Is  not  part  performance  of  parol  contract,  519. 

Representation  of  fact  on  treaty  for,  estoppel  by,  620. 

MARRIAGE  ACT,  settlements  under,  395. 

MARRIAGE  ARTICLES— 

Shelley's  Case  never  applied  to,  59. 

When  settlement  rectified  to  comply  with,  425. 

MARRIAGE  CONSIDERATION,  who  within  scope  of,  and  wlio 
not,  66,  67. 

MARRIAGE  SETTLEMENT— 

When  fraudulent  as  against  creditors,  69. 
Covenant  to  settle  in,  when  void  in  bankruptcy,  74. 
In  case  of  infants  marrying,  395,  396. 
Mistakes  in,  rectification  of,  425. 

MARRIED  WOMAN— /See  also  Husband. 

Ante-nuptial  contracts  and  torts  of,  374,  375. 

Appointment,   property    subject   to   general   power,   whether 

assets  of,  370,  371. 
Bankrupt,  when  she  may  be  made,  377. 
Chattels  personal  of,  at  common  law,  352. 
Chattels  real  of,  at  common  law,  353. 

Choses  in  action  of,  position  of,  at  common  law,  352,  385,  386. 
Committal  of,  372,  376. 
Contracts  of,  368  et  seq. 

Costs  of,  when  paid  out  of  property  subject  to  restraint,  368. 
Deferred  creditor,  when  in  husband's  bankruptcy,  219,  221, 

378. 
Disclaimer  of  property  subject  to  restraint,  367. 
Disclaimer  of  trust  by,  127. 
Dower  of,  attaches  to  equitable  estates,  119. 
Earnings  of,  are  separa'e  property,  356,  367. 
Election  by,  181,  183,  184,  187. 

s.  39 
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MAEEIED  "WOMAN— continued. 

Equity  to  a  sebtlement,  34,  3&3— 38S. 
Executrix,  position  of,  373,  377. 
Gift  by,  to  husband,  361,  445. 

Husband's  liability  for  torts  of,  committed  during  coverture, 
374. 
for  ante-nuptial  debts  and  torts,  374,  375. 
for  devastavits  and  breaches  of  trust,  373. 
Husband's  rights  in  property  of,  at  common  law,  352,  353. 
Husband's  rights  in  separate  property  of,  on  her  death  in- 
testate, 362. 
Impounding  order  as  against,  163,  164,  368. 
Infant,  settlement  by,  358,  359. 
Insurance  policies,  3&0. 
Intestacy  of,  husband's  rights  on,  362. 
Investments  ofj  356,  357,  358. 

Judgment  against,  form  and  enforcement  of,  372,  373. 
I/easeholds  of,  at  common  law,  353. 
Loan  by,  to  husband,  when  deferred  in  his  bankruptcy,  219, 

221,  378. 
Loan  to,  by  husband,  when  deferred  in  her  bankruptcy,  377. 
Marital  rights,  fraud  on,  387,  388. 
Mortgage  by,  for  husband's  debts,  361. 
Paraphernalia,  2,33,  240,  262,  382,  383. 
Personality  of,  merged  in  husband  at  common  law,  352. 
Pin  money,  381. 
Poor  law,  liability  of,  to,  379. 
Probate  of  will  of,  363. 
Realty  of,  at  common  law,  352. 
Reconversion  by,  176. 

Remedies  of,  in  respect  of  separate  property,  378,  379. 
Restraint  on  anticipation,  363  et  seq. 

Origin  and  justification  of,  363. 

What  words  will  create,  364. 

How  affected  by  coverture  ending,  365. 

Drops  off  on  income  becoming  due,  366. 

When  void  under  perpetuity  rule,  366. 

When  ineffectual,  366. 

Does  not  prevent  barring  of  entail,  366. 
Or  enlargement  of  long  term,  366. 
Or  exercise  of  Settled  Land  Act  powers,  367. 
Or  disclaimer,  367. 

When  Court  may  dispense  with,  367. 

When  costs  may  be  paid  out  of  property  in  spite  of,  368. 

Impounding  order  in  spite  of,  164,  368. 

When  property  subject  to,  available  for  liabilities,  376. 

Bankruptcy,  liability  of  property  in,  377. 

Election,  effect  of,  on,  183,  184. 
Reversionary  interests,  disposition  of,  386,  387. 
Savings  of  income  are  separate  property  of,  361 . 
Separate  property,  what  is,  353  et  seq. 

Equitable,  how  created,  363,  354. 

Statutory,  what  is,  364  et  seq. 

(1)  Under  protection  order,  355. 

(2)  Under  judicial  separation,  355. 

(3)  Under  separation  order,  356. 

(4)  Under  Mt  W.  P.  A.  1870... 356. 

(5)  Under  M.  W.  P.  A.  1882.. .357,  358. 
Disposition  of,  power  of,  359 — 363. 

Liability  of,  for  contracts  and  torts,  368  et  seq. 
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MAE.RIED  ^OUkN— continued. 

Settlement  by  husband  does  not  bind,  359. 

Settlements  in  derogation  of  marital  rights,  387,  388. 

Settlements  not  afEected  by  M.  W.  P.  Acts,  358. 

Specific  performance  in  case  of,  514. 

Summary  remedy  in  case  of  disputes  as  to  property,  379. 

Survivorship,  right  of,  to  take  choses  in  action  by,  352,  386^ 

38«. 
Torts  of,  368  et  seq. 
Trustee,  may  be,  119,  373. 
WiUs  of,  360. 

MARSHALLING  OF  ASSETS— 
Principle  of,  258. 

None,  in  favour  of  charity,  97. 
As  between  creditors,  258. 

Between  simple  contract  and  specialty  creditors,  268, 

259. 
Between  secured  ci-editors,  259 — 261. 
As  between  beneficiaries,  261  et  &eq. 
Principle   of,   261. 

As  between  legatees,  where  some  charged  and  others  not 
charged  on  real  estate,  264. 

MARSHALLING  OF  SECURITIES,  259—261. 

MAXIMS  OF  EQUITY,  13. 

Equity  will  not  suffer  a  wrong  without  a  remedy,  14. 

Equity  follows  the  law,  16 — 18. 

Where  equities  are  equal,  the  first  in  time  shall  prevail,  18. 

Where  there  is  equal  equity,  the  law  must  prevail,  18. 

He  who  seeks  equity  must  do  equity,  34,  384. 

He  who  comes  into  equity  must  come  with  clean  hands,  35. 

Belay  defeats  equities,  35. 

Equality  is  equity,  37,  47,  95. 

Equity  looks  to  the  intent  rather  than  the  form,  39 . 

Equity  looks  on  as  done  what  oiight  to  havei  .bieeu  done,  39,  166. 

Equity  imputes  an  intention  to  fulfil  obligation,  39, 188. 

Equity  axsts  i/n  personam,  40 — 43. 

MEDICAL  ADVISER,  gift  to,  445. 

MERGER— 

Where  debtor  ia  appointed  executor,  242. 
Of  mortgage,  when  mortgagor  redeems,  291. 

when  purchaser  redeems,  291   et  seq. 
Rule  of  equity  as  to,  292. 

MIDDLESEX  REGISTRY,  22,  115,  315. 

MISDESCRIPTION  as  a  defence  to  specific  performance,  625  et 
seq.     See  Specific  Perpoemance. 

MISLEADING  CONDITIONS,  11,  531,  535. 

MISREPRESENTATION— 

What  is  sufficient  for  action  of  deceit,  430,  431. 

What  is  sufficient  for  rescission  of  contract,  432. 

When  silence  amounts  to,  437,  459. 

Eftect  of,  432,  436. 

When  a  defence  to  specific  performance,  521. 

39    (2) 


612  INDEX. 

MISTAKE— 

May  be  either  of  law  or  fact,  415. 

Distinction  between,  421. 
Nature  of  relief  on  ground  of,  415. 

As  a  defence  to  specific  performance,  415,  416,  522  et  seq. 
As  avoiding  contract  altogether,  416  et  seq. 

(a)  Mistake  as  to  nature  of  contract,  416. 

(6)  Mistake  as  to  person  contracted  with,  418. 

(e)  Mistake  as  to  other  party's  intention,  418. 

(d)  Mistake  as  to  subject-matter  of  contract,  419. 

(e)  Mutual  mistake,  420. 

Whether  mistake  of  private  right  is  reJievable,  421 . 

Mistakes  in  family  compromises,  422. 

Ilectifica.tion  as  a  remedy  for,  423. 

How  far  parol  evidence  is  admissible  to  prove  mistake,  424, 

523,  524. 
When  marriage  settlement  will  be  rectified,  425. 
Unilateral  mistake,  effect  of,  in  written  instrument,  425. 
Mistake  of  law,  whether  ground  for  rectification,  426. 
Appointment  made   by,  427. 
Money  paid  under,  recovery  of,  427 — 429. 
Cestui  que  trust  overpaid  by,  refunding  by,  36. 
As  a  ground  for  opening  settled  account,  495. 

MONEY-LENDERS— 

Now  require  to  be  registered,  449. 

Must  do  business  only  at  registered  office  and  in  registered 

name,  450. 
Contracts  of,  void  otherwise,  450. 
Void  security  given  to,  position  of  transferee  of,  450. 
Unregistered,  whether  borrower  can  recover  security,  35,  444, 

450. 
No  specific  performance  of  contract  for  loan,  508. 

MONEY  PAID— 

Under  mistake,  when  it  may  be  recovered  back,  427 — 429. 
Under  compulsion  of  law,  not  recoverable,  429. 

MORTGAaE,  EQUITABLE— 
Nature  of,  271,  317. 
How  created,   317. 
By  deposit  of  title-deeds,  317,  318. 

Notice  required  for  redemption,  277. 
By  deposit  of  land  certificate,  319.  ' 

By  deposit  of  personalty,  319. 
Further  advances,  when  deposit  covers,  319. 
Must  be  created  for  value,  320. 
Priority  of,  33,  320. 
Remedies  of  mortgagee,  320,  321. 
Registered  charge  under  Land  Transfer  Acts,  321,  322. 

MORTGAGES— 

Definition  of,  271. 

What  properties  are  mortgageable  or  not,  271,  272. 
Nature  of,  at  common  law,  272. 
Interference  of  equity  in  respect  of,  272,  273. 
The  modern  mortgage,  273. 

Distinction  between  mortgage  and  sale  with  option  of  re- 
purchase, 273. 
Doctrine  of  clogging  equity  of  redemption,  274. 
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MORTGAGES— oo,)»/t»Merf. 

Whether  mortgagee  can  obtain  collateral  advantage,  274. 
Bight  of  pre-emption  can  be  given  to  mortgagee,  276. 
Option  of  purchase  cannot  be  given  to  mortgagee,  276. 
Mortgagee  can  buy  equity  of  redemption,  276. 
Mortgage  can  be  made  irredeemable  for  limited  time,  276. 
Debenture  may  be  irredeemable  for  all  time,  277. 
Doctrine  of  cloggin"  equity  applies  to  floating  chargee,  277. 
Notice  requii-ed  before  redeeming,  277. 
Mortgagor  entitled  to  reconveyance  on  payment  o£E,  278. 
Consolidation  of  mortgages,  278 — 280. 
Equity  of  redemption  ia  an  estate  in  land,  280. 
Mortgagor  in  possession,  position  of,  281. 

Not  accountable  for  rents  and  profits,  281. 

Restrained  from  cutting  timber,  if  s3Curity  insufBoient, 
281. 

May  sue  for  possession,  &c.,  281. 

Could  not  make  leases  binding  on  mortgagee,  282. 
Can  do  so  now,  282. 
Can  accept  surrender  of  lease,  282. 
Mortgagee   renewing   leasehold  holds  subject  to  I'edemptioin, 

116,  282. 
Advowson,  who  presents  when  mortgaged,  283. 
Mortgagee's  liability  for  loss  of  title-deeds,  283. 
Where  no  reconveyance  is  necessary,  283. 
Who  reconveys  after  mortgagee's  death,  284. 
Transfer  instead  of  reconveyance,  284. 
Title-deeds,  mortgagor's  right  to  inspect,  286. 
Equity  of  redemption,  how  lost,  285,  286. 
Price  of  redemption,  286. 

(1)  Principal,  286. 

(2)  Interest,  286,  287. 

(3)  Costs,  287—289. 
Who  may  redeem,  289,  290. 

Redemption  where  successive  incumbrancers,  290. 
Effect  on  subsequent  incumbrancers  of  i-edemption  by  mort- 
gagor, 291. 
Merger,   291—294. 
Remedies  of  mortgagee,  294  et  seq. 

(1)  Sale,  294. 

Under  power  of  sale  in  Conveyancing  Act,  188.1... 

294. 
How  extended  by  Conveyancing  Act,  1911... 295. 
Requirements   before  exercise  of  statutory  power, 

295. 
Effect  of  selling  improperly,  295. 
Position  of  mortgagee  in  selling,  296. 

(2)  Appointment  of  receiver,  296,  297. 

(3)  Taking  possession,  297. 

How  possession  taken,  298. 
Eights  against  leasees,  298. 
Liability  of  mortgagee  to  account,  299. 

On  footing  of  wUful  default,  299. 

With   annual   rests,   300. 
Liability  for  bad  management,  &c.,  301. 

(4)  Foreclosure,  301. 

How   proceedings  started,   301. 
Form  of  judgment,  302. 
•  Time  allowed  for  redemption,  303. 
Sale  in  lieu  of,  304. 
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MOBTCrAGrBS—aoniinued. 

Mortgagee  may  pursue  remedies  concurreutly,  305. 

What  is  meant  by  "  opening  foreoloBure,"  305. 

Statutes  of  Limitation,  how  they  apply  to  mortgagees,  306 — 

309. 
Priorities  of  incumbrancers,  18  et  seq.,  310. 
Tacking,  310  et  seq. 

Further  advances,  313. 

Judgments,  313. 

Against  surety,  314. 

xlbolitiou  of,  temporkrily,  315. 

In  case  of  registered  land,  315. 

Against  whom  tacking  is  possible,  315. 
Joint  mortga^s,  38. 
Marshalling  as  between,  259. 

Apportionment  of  mortgages  on  two  estates,  261 . 

MORTGAGES  OF  PERSONALTY— 

Distinguished  from  pledges  and  liens,  323. 
Equitable,  may  be  created  by  deposit,  319. 
Mortgagee's  remedies,  326,  327. 

Statutes  of  Limitation  do  not  apply  to  foreclosure  of,  327. 
Nor  to  interest  recoverable  in  foreclosure  action,  327. 
Mortgagee  of  reversion  should  give  notice  to  trustees,  328. 
Right  of  mortgagee  when  reversionary  personal  property  falls 
into  possession,  328. 

MOTHBEr- 

Her  right  to  be  guardian,  389,  390. 

Her  right  to  appoint  guardian,  390. 

May  have  allowance  for  support  of  chUd,  398. 

Whether  presumption  of  advancement  applies  to  purchase  by, 

in  child  s  name,  108. 
Whether  gift  by,  to  child  is  a  portion,  198. 

MUTUAL  CREDIT,  set-off,  on  gi-ound  of,  223,  497,  501. 

name- 
No  right  to  name  of  house,  547. 
Registration  of  business  name,  490,  491. 
Right  of  trader  to  use  own,  672. 
Trade  name,  injunction  to  resti;aiu  use  of,  572  et  seq. 

NECESSARIES,  liability  of  lunatics  for,  406. 

NEGATIVE    CONTRACT    enforced    by    injunction,   when,    512, 
552  et  seq. 

NEXT  OF  KIN— 

Administration  action  by,  time  for,  209. 

Rights  of,  on  failure  of  objects  of  conversion,  173. 

Undisposed -of  residue,  entitled  to  as  against  executor,  105. 

NGN  EST  FACTUM,  plea  of,  417. 

NOTIOE— 

(l.)  Of  prior  right  or  claim,  22 — 31. 
Actual,  26. 

Agent,  to,  when  notice  to  principal,  30. 
Bill  of  sale,  of,  24. 
Companies,  same  person  ofSoer  of  two,  31. 
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ttOTIGE—oontinued. 

(1.)  Of  prior  right  or  claim — oontiTtuc^. 

Confitruetive,  26 — 30,  113. 

Olassifioation  of,  in  Jcmes  v.  Smith,  26. 
Doctrine  of,  will  not  be  extended,  29. 

Deed,  of,  whether  notice  of  contents,  27. 

EflEeot  of,   generally,  22. 

Imputed  notice,  30. 

Kinds  of,  25. 

Middlesex,  effect  of  notice  of  unregistered  deed,  22. 

Mortgage,   imregistei'ed,   given  by  company,  24. 

Purchaser  with,  from  purchaser  without,  22,  24. 

Itent-charge,  unregistered,  24. 

Restrictive  covenant,  if,  554  et  seq. 

Tenancy,  of,  is  notice  of  tenant's  rights,  27. 

Title,  notice  arising  from  omission  to  investigate,  28. 

Title-deeds,    notice   arising   from   omission   to   require 
production  of,  29. 

What  amounts  to,  25. 

Yorkshire,  effect  of  notice  of  unregistered  deed,  23. 
(n.)  Of  assignment  of  chose  in  action,  80,  83  et  geq.,  320. 

NOTICE  TO  COMPLETE,  making  time  of  essence  of  contract, 
530. 

NOTICE  TO  PAY  OFF  BY  MORTGAGOR,  277,  278. 

NOTICE  TO  TREAT,  whether  it  effects  a  conversion  of  land  into 
money,  169. 

NUISANCE— 

PubUc,  559,  560. 
Private,  560. 

Abatement  of,   560. 
Injunction  against,  549,  560  et  seq. 
Who  may  sue  and  be  sued  for,  563. 
No  injunction  if  nuisance  legalised  by  statute,  or  prescriptive 
right  to  commit  private  nuisance  has  been  acquired,  S63. 


OPEN  CONTRACT,  forty  years'  title  in  case  of,  28,  536. 

OPTION  OP  PURCHASE— 

Conversion  depending  upon,  in  lease,  170,  171. 

Exercise  of,  not  retroactive  as  between  le3sor  and  lessee,  171. 

Mortgage  deed  cannot  give  mortgagee,  276. 

Perpetuity  rule  applies  to,  171. 

Mortgage  distinguished  from  sale  with  option  of  repurchase, 

273. 
Locke  King's  Acts  do  not  apply  where  option  of  purchase  is 

given  by  will,  236. 

ORAL  EVIDENCE— /See  Pabol  Evidence. 

OUTSTANDING  LEGAL  ESTATE,  getting  in  of,  effect  of,  20, 
310  et  seq. 

OUTSTANDING   PERSONAL    ESTATE,   duty  of  trustees   and 
executors  to  get  in,  133. 
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PABAPHEENALIA— 
Nature  of,  3«2. 

Area  of,  now  much  narrowed,  383. 
Liability  of,  for  dead  husband's  debts,  233,  240,  3i83. 
Marshalling,  in  connection  with,  262,  263. 
Wife  cannot  dispose  of,  during  husband's  life,  382. 
Husband  cannot  dispose  of,  by  will,  382. 

PAEOL  AGREEMENT— 

As  to  lands,  generally,  516. 

To  give  a  mortgage  of  lands,  void,  318. 

Unless  accompanied  by  deposit  of  title-deeds,  317,  318. 
Before  marriage,  for  a  settlement,  66,  519,  520. 

PAROL  evidence- 
To  prove  agreement  as  written  is  not  correct,  523,  524. 
To  prove  secret  trust,  52. 

To  prove  trustee  was  intended  to  take  beneficially,  103. 
To  rebut  presumption  of  resulting  trust  or  advanoememt,  109. 
To  rebut  presumption  of  satisfaction  or  ademption,  200. 
In  actions  for  rectification,  424. 
In  actions  for  specific  performance,  616,  523,  524. 

PARTIES  TO  ACTION— 
For  administration,  208. 
For  redemption  or  foreclosure,  290,  302. 
For  specific  performance,  520. 

PAETITION— 

Equitable  jurisdiction  in,  grounds  of,  575. 

Who  can  partition,  575. 

Properties  of  which  a  partition  can  be  decreed,  576 . 

Disabilities,  vesting  order  in  case  of,  576. 

Sale  in  lieu  of,  576,  577. 

How  judgment  for,  is  obtained.  577. 

PARTNERSHIP— 

Notice  to  one  partner,  31. 

Equity  jurisdiction  in,  472. 

Specific  performance  of  agreement  to  enter  into,  473,  511. 

Injunction  against  exclusion  of  one  of  partners,  473. 

Against  carrying  on  another  business,  473. 

Against  expulsion  of  partner,  473. 

Against  lunatic  partner,  473. 
Stay  of  proceedings,  where  agreement  to  refer,  473. 
Constitution  of,  474. 
Distinguished  from  part-ownership,  476. 
Sharing  of  profits  not  necessarily  partnership,  475. 
Mutual  rights  of  partners,  how  detemnined,  475. 
What  is  partnership  property,  475. 
How  partnership  property  devolves,  476. 
Whether  land  purchased  by  co-owners  out  of  profits  is  part- 
nership property,  476. 
Partnership  land  treated  as  converted,  165,  476. 
No  execution  against  partnership  property  for  separate  debt, 

477 ._ 
Charging  order  against  partner's  interest,  477. 
Interest  of  partners  in  partnership  property,  and  their  rights 

and  duties,  477. 
No  power  to  expel  partner,  478 . 
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PARTNERSHIP— coji^wtwerf. 

Duty  of  good  faith  between  partneirs,  4t8  . 

Assignee  of  partner's  share,  position  of,  479. 

Dissolution  of,  modes  of,  480 — 482. 

Continuance  of,  after  term  expired,  480. 

From  what  date  dissolution  takes  effect,  482. 

Rescission  of,  on  ground  of  fraud  or  tmisrepresentation,  482. 

Power  of  partners  to  wind  up  business  after  dissolution,  -482. 

Surviving  partner  may  mortgage,  483. 

Application  of  assets  on  dissolution,  483. 

Goodwill  is  part  of  assets,  483. 

Firm  name,  use  of,  after  dissolution,  484. 

Repayment   of   premium,   484. 

Profits   made   after  dissolution,   outgoing   partner's   right  in 
respect  of,  485. 

Deceased  or  outgoing  partner's  shaje  is  a  debt,  486. 

Final  distribution  of  assets  on  dissolution,  486. 

Costa  of  dissolution  action,  how  paid,  486. 

Creditors  may,  on  decease  of  one  partner,  go   against  sur- 
vivors, or  against  the  estate  of  deceased,  487. 
Separate   creditors   usually  paid  out  of  separate  estate 

before  partnership  creditors,  487. 
Partnership  creditors  paid  out  of  partnership  fund  before 
separate  creditors,  488. 

Executors  of  deceased  pajrtner  cannot  prove  in  competition 
with  joint  creditors,  488. 

Limited  partnerships,  488^-490. 

Registration  under  Business  Names  Act,  490. 

PART-OWNERSHIP  distinguished  from  partnership,  475. 

PART-PERFORMANCE— 

What  is,  and  what  is  not,  517  et  seq. 

Not  confined  to  contracts  regarding  land,  517. 

Marriage  is  not,  519. 

PAST  MAINTENANCE— 
Of  infant,  398,  400. 
Of  lunatic,  406. 

PATENTS— 

Account  not  now  given  against  infringer  of,  493,  566. 
Injunction  to  restrain  infringement  of,  566. 
Injunction  against  groundless  threats  of  legal  proceedings  for 
infringement  of,  564. 

PAWNBROKERS  ACT,  pledges  under,  326. 

PAY,  assignment  of,  90. 

PAYMENT  INTO  COURT  by  trustee  or  insurance  company,  153. 

PAYMENTS,  APPROPRIATION  OF,  503—505. 

PENALTIES— 

Nature  of  a  penalty,  340. 

Equitable  doctrine  as  to,  340. 

Bond,  penalties  in,  relief  against,  340,  341. 

Contract  secured   by  penalty  cannot  be  avoided  by   paying 

penalty,  341. 
True  ground  of  relief  against,  342. 
How  distinguished  from  liquidated  damages,  343 — 345. 
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PENSIONS,  assignment  of,  90. 

PEEPOEMANCE— 

Distinguished  from  satisfaction,  192. 

Equity  imputes  an  intention  to  fulfil  an  obligation,  39,  40,  188. 

Covenant  to  purchase  land,  18S. 

Covenant  to  pay  or  leave  by  will,  190. 
Part-performance,  doctrine  of,  517  et  seq. 

PERPETUITIES,  RULE  OF— 

Inapplicable  to  gift  to  charity,  96. 

Applicable  to  option  to  purchase  in  lease,  but  not  to  option 

to  renew,  171. 
Applicable,  in  what  sense,  to  the  restraint  on  anticipation,  366. 
Appointment  offending,  no  election,  183. 

PEESONALTY— ^wi?  see  Chattels  Personal. 
Mortgages  and  pleilges  of,  323  et  seq. 
Contracts  regarding,  specific  performance  of,  509. 

PEW-EENTS,  271. 

PIN-MONEY,  381,  382. 

PLEDGE— 

Delivery  essential  to,  323. 

DifEerenoe  between,  and  mortgage  of  personalty,  323. 

Distinguished  from  lien,  323. 

Pawnbrokers  Act,  effect  of,  326. 

Pledgee's  remedy  sale,  not  foreclosure,  326. 

Pledgor's  right  to  redeem,  326. 

Eespective  rights  of  pledgor  and  pledgee,  325. 

What  property  can  be  pledged,  324. 

POLICY  OF  ASSUEANOE— ;8'ee  Insueanoe. 

POLLUTION  OF  WATEE,  562,  563. 

POOE  LAW— 
Eates,  219. 
Lunatics,  406. 
Married  women,  108,  377,  379. 

PORTIONS— 

Leaning  against  double,  195  et  seq. 

Example  of,  200. 
Satisfaction  of,  by  legacy  or  vice  versa,  195  et  seq. 
Satisfaction  of,  by  portion,  196. 
What  is,  198. 

.  POSSESSION— 

Of  mortgagor,  quality  of,  281. 

Mortgagee,  right  of,  to,  297  et  seq. 

Equitable  mortgagee  not  entitled  to,  321. 

Whether  owner  of  registered  charge  is  entitled  to,  322. 

Delivery  of,  essential  to  pledge,  323. 

Under  biU  of  sale,  327. 

In  case  of  mortgage  of  ship,  329. 

When  it  is  a  part-performance,  and  when  not,  618,  519. 

When  purchaser  entitled  to,  538. 

Effect  of  purchaser  taking,  before  completion,  539. 
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POSSIBILITIES,  assignment  of,  89. 

POST-OBIT  BOND,  451. 

POWER  OF  APPOINTMENT— 

Contract  to  exercise  testamentary,  not  enforceable,  515. 
Defective  execution  of,  when  aided,  410 — 113. 
Discretionary,  exercise  of,  is,  46. 
Distinguished  from  trust,  46,  47. 
Election  in  case  of,  182. 
Fraud  on,  454 — 456. 

Position  of  bond  fide  purchaser,  455. 
Illusory  appointment,  456,  457. 
Jointure,  doctrine  of  fraud  not  whoUy  applicable  to  power 

to,  456. 
Legacies,  payment  out  of  property  subject  to,  239,  371. 
Married  woman's,  whether  liable  for  her  debts,  370 — 372. 
Property  appointed  by  will  under,  aa  assets,  205,  206,  233, 

239,  371. 
Eeotification  of  appointment  made  by  mistake,  427. 
Belease  of,  456. 
Trust,  power  in  nature  of,  47,  413. 

POWEE  OF  SALE— 
In  trustee,  137,  150. 
In  executor,  160,  151,  206,  207. 
In  mortgagee — 

(fl)  Where  mortgage  is  by  trustees,  150. 

(6)  In  ordinary  mortgages — 

(1)  By  Court,  in  action,  304,  321. 

(2)  Under  express  power  in  mortgage  deed,  286, 

294. 

(3)  Under  Conveyancing  Acts,  294  et  seq. 
In  equitable  mortgage  by  deposit,  320. 

In  case  of  pledges  and  mortgages  of  personalty,  326,  327. 
In  case  of  mortgage  of  ship,  329'. 

POWERS,  DISCRETIONARY,  control  of  exercise  of,  129. 

PRECATORY  TRUST,  54. 

PRE-EMPTION,  RIGHT  OF,  given  to  mortgagees,  275,  276. 

PREFERENCE,  EXECUTOR'S  RIGHT  OF,  224. 

PREFERENTIAL  PAYMENTS,  in  administration,  217  et  seq. 

PRINCIPAL  AND  SURETY— See  SnEEiysHiP. 

PRIOR  CONTRACT— 
Notice  of,  efEeot  of,  22. 
When  defence  to  specific  performance,  532. 

PRIORITY- 

Of  title,  rules  governing,  18  et  &eq.,  310,  320. 

(1)  Prior  equity  and  subsequent  l^al  estate,  20. 

(2)  Prior  legal  and  subsequent  eqniteble  estate,  31. 

(3)  Two  equitable  estates,  33,  320. 

As  between  assignees  of  chose  in  action,  84  et  seq. 
Of  debts  in  administration  of  assets,  217  et  seq. 
Of  legadee,  249. 
Of  liability  of  assets  inter  se,  232  et  seq. 
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PROBATE,  revocation  of,  effect  on  purchaser,  208. 

PROFIT  COSTS— 

Of  solioitor-truBtee,  146,  147. 
Of  solicitor-mortgagee,  2i86. 

PROMOTERS— 

Must  not  make  secret  profit,  143. 

Contribution  between,  465. 

Liability   for   misrepresentation  in  prospectus,   431. 

PROSPECTUS,  misrepresentation  in,  431. 

PROTECTION  ORDER,  355. 

PL  J5LIC  TRUSTEE— 

Administration  of  small  estates  by,  ^8,  210. 

Appointment  of,  as  ordinary  trustee,  123,  126. 

Audit  of  trust  accounts  by,  149. 

Charge,  his  right  to,  146. 

Custodian  trustee,  acting  as,  125,  126. 

Land,  holding  of,  by,  119. 

Executor  or  administrator,  acting  as,  126. 

Powers  of,  125. 

Private  trustee  may  retire  on  appointment  of,  128. 

Remuneration  of,   146. 

PURCHASE-DEED,   receipt  for  purehaae-money  in  or  on,  34, 
113. 

PURCHASE-MONEY— 

Payment  of,  not  a  part-performance,  518. 
Lien  for.  111  et  seq. 

Trustee  may  appoint  solicitor  to  receive,  130. 
Trustee's  receipt  for,  discharges  purchaser,  151. 
Abatement  of,  for  deficiency,  526  et  seq. 

PURCHASE  FOR  VALUE,  defence  of,  21. 

PURCHASER— 

Position  of,  before  conveyance,  20. 

Lien  of,  114,  337. 

Trustee  cannot  in  general  be,  of  trust  estate,  143,  145,  447. 

Mortgagee  selling  may  not  himself  become,  296. 

Second  mortgagee  may  be  from  first,  296. 

Mortgagor  may  be,  296. 
Defective  execution  of  power,  aided  in  favour  of,  412. 
No  relief  to,  in  case  of  accident,  414. 

In  case  of  mistake,  418. 


QUIA  TIMET  ACTION,  461,  462. 

QUI  PRIOR  EST  TEMPORE,  POTIOR  EST  JURE,  18, 

RATES,  priority  of,  in  administration,  219,  221. 
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HEAL  ESTATE— 

Of  deceased,  liability  of,  for  debts  at  law,  202. 

in  equity,  203. 
under  statute,  205. 
legacies  not  payable  out  of,  usually,  248. 
Of  wife,  husband's  rights  in,  352,  362. 
Of  wife,  mortgage  of,  by  husband  and  wife,  361,  362. 
Executor's  powers  over,  205,  207. 

EECEIPT  CLAUSE  in  oonveyanoe,   absence  of,  34,  113. 

RECEIVEEr- 

When  Court  may  appoint,  under  Judicature  Act,  546. 
Equitable  execution,  by  appointment  of,  15. 
Effect  of  appointment  of,  in  administration  action,  225,  229. 
Mortgagee's  power  to  appoint,  296,  297,  320,  321. 
Indemnity  of,  216. 

EECONVEESION— 
Meaning  of,  175. 
By  act  of  parties,  175. 
By  operation  of  law,  177. 
Under  provisions  of  Partition  Act,  166. 
Under  provisions  of  Lunacy  Act,  167. 
When  an  equity  for  a,  166. 

BECONVEYANCE— 

On  redemption,  of  mortgaged  premises,  278. 
Transfer  in  lieu  of  reconveyance,  284. 
When  reconveyance  unnecessary,  283. 
Who  must  reoonvey  after  mor^agee's  death,  284. 

EEOTIFICATION  OF  WRITTEN  INSTRUMENT— 
On  ground  of  mutual  mistake,  423  et  seq. 
In  lieu  of  rescission,  425,  426. 
In  case  of  marriage  settlements,  425. 

How  far  parol  evidence  is  admissible  to  prove  mistake,  424. 
Whether  document  can  be  rectified  for  mistake  of  law,  426. 
Of  appointment  under  power,  427. 

Whether  plaintiff  can  have,  in  action  for  specific  performajioe, 
524. 

EEDEEM  UP,  FORECLOSE  DOWN,  291. 

EEDEMPTION,  PRICE  OF,  2.86—289. 

EEDEMPTION,  EIGHT  G¥—See  Equity  of  Redemption. 

REDUCTION  INTO  POSSESSION— 

A  duty  of  trustee,  for  security  of  trust  funds,  133. 
Of  wife's  chose,  by  husband,  352,  385. 

RE-ENTRY,  relief  against,  346  et  seq. 

REFUNDING  ASSETS,  230,  232,  241. 

REGISTRATION- 

Of  lands  in  Middlesex  Registry,  22. 
Of  lands  in  Yorkshire  Registries,  23. 
Of  company's  mortgage,  24. 
Of  rent-charge,  24. 
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KEGISTEATION— oo»ii»Me£?. 

Of  vendor's  lien,  in  Yorkshire,  115. 

Of  charges  under  the  Land  Transfer  Acts,  321,  322. 

Of  bills  of  sale,  24,  327. 

Of  copyright,  none  now,  571. 

Of  mortgages  of  ships,  328. 

Of  deeds  of  arrangement  with  creditors,  77. 

REIMBURSEMENT  of  trustees,  147,  148,  336. 

RELEASE— 

Of  power,  456. 

Of  principal  debtor,  468,  469. 

Of  trustee,  164. 

Of  co-surety,  470. 

REMAINDER— 
Contingent,  17. 
To  child  of  unborn  person,  17. 

REMAINDERMAN— 

Adjustment  of  rights  between,  and  tenant  for  life,  141,  216, 

253,  255. 
When  he  may  sue  for  waste,  trespass  or  nuisance,  558,  563. 
Not  entitled  to  partition,  575. 

REMOVAI^ 

Of  guardians,  391,  392. 
Of  trustees,  123. 

REMUNERATION— 

When  trustee  entitled  to,  146,  147. 
Solicitor-trustee,  146,  147. 
Solicitor-mortgagee,  288,  289. 

RENEWAL  OP  LEASE— 
By  mortgagee,  116,  282. 
By  trustee,  116,  143,  152. 
By  partial  owner,  116. 
Lien  for  expenses  of,  117. 
Mortgage  by  trustee  to  raise  money  for,  152. 

RENT— 

Continuing  liability  for,  in  case  of  fire,  414. 
Distress  for,  in  administration,  219,  224. 
Mortga^ree's  liability  to  account  for,  299,  300. 

right  to  receive,  298. 
Mortgagor  may  sue  for,  when,  281. 

not  liable  to  account  for,  281. 
Payment  of,  in  administration,  217. 
Relief  against  forfeiture  for  non-payment  of,  346,  347, 
Unregistered  rent-charge,  notice  of,  24. 

RE-OPENING— 

The  foreclosure,  305. 
Settled  account,  495. 

REPAIR,  COVENANT  TO— 

Relief  against  breach  of,  347  et  seq. 

No  relief  from,  in  case  of  accident,  414.  \ 
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BEPUDIATION  OF  CONTRACT— .i;i<i  seo  Rescission. 
On  ground  of  fraud,  generally,  432  et  geq. 
When  it  becomes  impossible,  434. 

EE-PURCHASE,  sale  with  right  of,  distinguished  from  mortgage, 
273. 

RESCISSION— 

Of  contract  of  sale — 

By  vendor,  541. 

By  purchaser,  540. 
On  ground  of  mistake,  522. 
On  ground  of  misrepresentation  or  misdescription,  432  et  seq., 

521,  525,  531. 
On  ground  of  want  of  title,  535. 
On  ground  of  suppression,  437,  43&. 
Option  between,  and  rectification,  425,  426. 
Becoming  impossible,  effect  of,  434. 
Prevented  by  intervening  rights  of  third  parties,  434,  435. 

RESCISSION  CLAUSE,  541. 

RESIDUARY  ESTATE— 

Position  of  purchaser  of,  S8. 

Settled,  duty  to  convert,  139  et  seq.,  253. 

how  capital  of,  ascertained,  253,  254. 

RESTRAINT  ON  ANTICIPATION— .Sfge  M\ERir;D  Woman. 

RESTRICTIVE  COVENANTS— 

Affecting   land,  enforcement  of,  against  persons  taking  the 

land,  554  et  seq. 
AfEecting  goods,  not  enforced  against  subsequent  buyers,  556. 
Who  may  enforce,  656. 
How  right  to  enforce  may  be  lost,  557. 
Vendor  bound  to  disclose,  535. 
Form  of  conveyance  where  there  are,  537. 

RESULTING  TRUSTS,  45,  102  et  seq.    See  Implied  Trust. 

RETAINER— 

By  executor,  226  et  seq. 

Why  allowed,  225. 

Only  out  of  legal  assets,  206,  225,  226. 

Only  against  creditors  in  equal  degree,  226. 

What  debts  may  be  retained,  227. 

Trust  debt  must  be  retained,  227. 

None,  in  bankruptcy,  229. 

How  lost,  229. 

May  be  in  specie,  229. 
By  administrator,  228. 
By  executor's  executor,  228. 
Of  legacy  against  debt,  601,  502. 

REVERSIONARY    LEASEHOLDS,    husband's    title    to    wife's, 
363,  386. 

REVERSIONARY  PERSONAL  ESTATE— 
Conversion  of  settled,  139,  140. 

Rights  of  tenant  for  life  and  remainderman  iri,  142. 
Mortgagee  of,  should  give  notice  to  trustees,  328. 
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REVERSIONARY  PERSONAL  ESTATE— c<»»i!«»Merf. 

Mortgagee  of,  whether  he  can  claim  whole  fund,  328. 
Of  wife,  assignment  of,  386. 

Under  Malins'  Act,  386,  387. 

REVERSIONER— 

May  redeem  mortgage,  288. 

Sale  by,  when  invalid,  449,  532. 

When  he  may  sue  for  waste  or  trespass,  558. 

When  he  may  sue  or  be  sued  for  nuisance,  563. 

Not  entitled  to  partition,  575. 

REVOCATION  OE  SETTLEMENT,  68,  75. 

RIVAL  BUSINESS,  473^  479. 

SAILORS,  COMMON,  contracts  of,  448. 

SALARIES— 

Assignment  of,  90. 

Priority  of,  in  insolvent  a/dministration,  219,  221. 

SALE,  POWER  OF— See  Power  of  Sale. 

satisfaction- 
How  it  differs  from  performance,  192. 

(1)  Of  debts  by  legacies,  192,  193,  194. 

(2)  Of  legacies  by  legacies,  194,  195. 

(3)  Of  legacy  by  portion,  and  of  portion  debt  by  legacy  or 

portion,  195  et  seq. 
No  satisfaction  where  actual  transfer  followed  by  legacy 

or  portion,  196. 
No  satisfaction  when  gift  is  to  stranger,  197. 
Illegitimate  child  treated  as  stranger,  197. 
Grandchild  treated  as  stranger,  197. 
Stranger  cannot  take  advantage  of  satisfaction,  197. 
What  is  meant  by  being  in  loco  ■parentis,  197,  198. 
What  a  portion  is,  198. 

Presumption  of  satisfaction  may   be  rebutted  by  in- 
trinsic evidence,  198,  199. 
Or  by  extrinsic  evidence,  200. 
When  settlement  comes  first,  persons  entitled  under  it 

have  right  to  elect,  199. 
Position  where  father  owes  child  ordinary  debt  and 
gives  him  legacy,  201. 
And  where  husband  owes  wife  debt  and  gives  her 

legacy,   201 . 
And  where  father  owes  child  debt  and  gives  child 
a  portion  in  his  lifetime,  201. 

SAVINGS  of  separate  estate,   361. 

SAVINGS  BANK,  priority  in  payment  of  debts  due  from  officer 
of,  217,  218. 

SCHEME— 

For  charity,  settling  of,  101. 
General  building,  556. 

SEA  VIEW,  injunction   against  interrupting,   452. 
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SECRET  AGREEMENT— 

In  fraud  of  creditors,  453. 
In  fraud  of  marriage,  442. 
In  fraud  of  object  of  power,  454,  455. 

SECRET  PROFITS  of  ajrent,  143,  144. 

SECRET  TRUSTS,  52—54. 

SECURED  CREDITOR,  right  of  proof  by,  in  Bankruptcy  and 
in  Chancery,  222. 

SECURITIES,  APPROPRIATION  OF,  503—505. 

SECURITIES,  MARSHALLING  OP,  259—261. 

SELDEN'S  CRITICISM  OF  EQUITY,  5. 

SEPARATE  ESTATE— See  Maeried  Woman. 

SEPARATION  DEED,  enforcement  of,  511. 

SEPARATION  ORDER,  356. 

SEQUESTRATION,  40. 

SERVICE,  CONTRACTS  OF— 

No  specific  performance  of,  512. 

Injunctions  to  enforce,  512,  653. 

Breach  of  confidence  by  servant  may  be  restrained,  571. 

SET-OFF- 

At  law,  497. 

Under  statute,  497. 

In  equity,  497. 

Since  the  Judicature  Acta,  498. 

In  bankruptcy,  223,  501. 

Whether  allowed  to  prejudice  solicitor's  lien,  335,  500. 

Of  joint  debt  against  several  debt,  500. 

None,  in  general,  of  debts  against  calls,  499. 

None,  in  general,  of  debts  accrued  in  different  rights,  500. 

None,  where  claim  not  enforceable  by  action,  501. 

Executor's  right  to  set  off  debt  against  l^acy,  501,  502. 

SETTLED  LEGACY— 
Interest  on,  255. 
Forfeiture  of,  257. 

SETTLED  RESIDUE,  interest  on,  141,  142. 

SETTLEMENT— 

Agreement  for,  not  enforceable  by  volunteers,  61,  67. 
Ante-nuptial,  is  for  value,  66. 
Equity  to,  34,  383—385. 
How  effected,  61. 

By  conveyance,  62. 

By  declaration  of  trust,  64. 
Husband's,  does  not  now  bind  wife,  358,  359. 

s.  40 
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SETTLEMENT— oo«««Me<Z. 
Infant's,  396. 

Marriage,  who  can  enforce  agreement  for,  66. 
Not  affected  by  Married  Women's  Property  Acts,  358. 
Poet-nuptial,  is  voluntary,  66. 
Revocation  of,  68,  75. 

SHARES— 

Calls  on-,  proof  for,  in  administration,  222. 
Certificate  for,  estoppel  by,  451,  452. 
Equitable  mortgage  of,  by  deposit,  319. 
Legatee  of,  whether  liable  to  pay  calls,  235. 
Mortgage  of,  gives  power  of  sale,  327. 
Notice  of  assignmeut  of,  gives  no  priority,  86. 
Qualification,  held  by  directors  on  trust,  144. 
Repudiation  of  contract  to  take,  433 — 435. 
Settled,  accretion  to,  255,  256. 
Specific  performance  of  contract  to  buy,  509. 
Transfer  of,  to  avoid  liability,  443. 

SHIPS— 

Lien  on,  for  disbursements,  330. 
Mortgages   of,   328,   329. 

SILENCE,  when  it  amounts  to  affirmation,  437,  459. 

SLANDER,  injunction  to  stop,  564. 

SOLICITOR— 

When  trustee,  not  allowed  profit  costs,  146. 

Except  in  certain  cases,  146,  147. 
AVhen  mortgagee,  allowed  profit  coats,  288,  289. 
Notice  to,  when  notice  to  client,  30,  86. 
Purchase  by,  of  subject-matter  of  action,  91. 
Trustee  may  appoint,  to  receive  purchase  or  insurance  money, 

130. 
Gifts  and  purchasea  from  client,  446. 
CovenaJit  not  to  practise  as,  when  broken,  552,  553. 
Must  not  disclose  secrets,  571. 
Whether  he  may  act  for  other  side,  571. 
Lien  of.     Sefi  Solicitor's  Lien. 

SOLICITOR'S  LIEN— 

(1)  On  deeds,  books  and  papers  of  client,  331,  332. 

(2)  On  property  recovered,  332  et  seq. 

(a)  At  the  common  law,  332. 

(S)  By  statute  extends,  in  general,  to  entire  fund,  334. 
In  case  of  town  agent,  331,  334. 
How  far  it  prevents  a  set-off,  335,  500. 
How  affected  by  compromise  of  action,  336. 
Executor  or  assign  of  solicitor,  entitled  to,  333. 
Bar  of  time  does  not  apply  against,  335. 

SPECIFIC  DELIVERY  of  chattels,  510. 

SPECIFIC  LEGACY— 

Characteristics  of,  244,  245. 
Assent  of  executor  to,  246. 
Interest  on,  254. 
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SPEOIFIO  PERFOEMANCE,  508  et  aeq. 
Ground  of  equity's  jurisdiction,  508. 

Non«,  when  damages  sufficient  compensation,  508,  509,  513. 
What  contracts  will  or  will  not  be  enforced  specifically,  508 
et  seq. 

Annuity,  sale  of,  509. 

Apprenticeship  agreements,  512. 

Arbitration,  agr^ment  to  submit  to,  514. 

Building  or  repairing  contracts,  513. 

Building  lease,  contract  to  grant,  513. 

Foreign  land,  contracts  as  to,  41,  509. 

Goods,  sale  of,  509,  510. 

Goodwill  of  business,  sale  of,  513. 

Illegal  or  immoral  contracts,  511. 

Infant,  contract  by,  514. 

Land,  sale  of,  508. 

Leases,  contracts  for,  508. 

Loan  of  money,  508. 

Married  woman,  contract  by,  514. 

Mutuality,  contract  wanting  in,  514. 

Partnership,   agreement  for,  473,  511. 

Personal  services,  contracts  for,  512,  553. 

Power  of  appointment,  contract  to  exercise,  515. 

Revocable  or  determinable  agreements,  511. 

Separation  agreements,  611. 

Service,  contracts  of,  512,  553. 

Stocks  and  shares,  sale  of,  509.  i 

Superintendence,  contracts  requiring,  512. 

Timber,  sale  of,  509. 

Voluntary  agreements,  511.  • 

Will,  tenancy  or  partnership  at,  511. 

Yearly  tenancy,  agreement  for,  511. 
Bemedy  is  discretionary,  510. 
Damages  in  lieu  of,  Court's  power  to  grant,  515. 
Writing,  necessity  of,  in  contract  for  sale  of  land,  616. 

Exceptions,  616 — 520. 
Part-performance,  doctrine  of,  517  et  seq. 

marriage  is  not,  519. 
Parties  to  action  for,  520. 
Defences  to  action  for — 

(1)  Misrepresentation  having  reference  to  contract,  521. 

(2)  Mistake  in  formation  of  contract,  415,  522. 

In  reducing  contract  into  writing,  523. 
Whether  plaintiff  can  set  up  parol  variation,  523 — 
525. 

(3)  Misdescription,  525. 

Purchaser  not  oolnpelled  to  take  freehold  for  copy- 
hold or  viae  versd,  525. 
Or  an  underlease  for  an  original  lease,  526. 
Or  part  of  property  contracted  for  if  essential 

part  cannot  be  conveyed,  526. 
Or   agricultural  land  which  has   no   right  of 
cartway  to  it,  526. 
Purchaser  may  usually  have  what  vendor  can  con- 
vey, with  abatement,  526. 

40   (2) 
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SPEOIPIO  FSBFOKMANC^i—oontiimed. 
Defences  to  axjtion  for — oontimied. 

(3)  Misdescription — oontimied. 

Where   difference  is  slight  ajid  a  proper  subject 
for  compensation,  vendor  may  enforce  con- 
tract with  compemsatdoji,  527. 
But  not  where  fraud,  S2S. 

Nor  where  compensation  cannot  be  esti- 
mated, 528. 
Whether  purchaser  may  have  compensation  after 

completion,  528. 
Effect  of  condition  excluding  compensation,  528. 

(4)  Lapse  of  time,  529. 

(5)  Triokiness,  530. 

(6)  Great  hardship,  531. 

(7)  Bi-eaoh  of  trust  (or  of  prior  contract),  632. 

(8)  No  contract,  533. 

Uncertainty  in  contract,  534. 

(9)  Want  of  title,  534. 
Form  of  conveyance,  537. 
Possession,  when  usually  given,  538. 

Effect  of  taking,  539. 
Interest  on  unpaid  purchase-money,  539. 
Title  deeds,  ddivery  of,  on  completion,  540. 
Repudiation  of  contract,  by  purchaser,  540. 
Rescission  of  contract,  by  vendor,  541. 

SQUATTER'S  TITLE,  21,  536,  555. 

STATUTE-BARRED  DEBTS— 
Acknowledgment  to  revive,  209. 
Payment  to  revive,  209. 
Payment  of,  by  executors,  230. 
Retainer  of,  227. 
No  set-off,  in  action  of,  500. 
Set-off  of,  against 'legacy,  501. 
Appropriation  of  payment  to,  503. 

STOP-ORDER,  when  necessary  to  perfect  assignment,  86. 

SUB-LESSEE— 

Relief  of,  in  case  of  breach  of  teovenant,  349 . 
Affected  by  restrictive  covenants,  555. 

SUB-MORTGAGE,  trustee  may  lend  on,  136. 

SUBROGATION— 

Of  creditors  to  executors  carrying  on  testator's  business,  216. 
Of  person  paying  premium,  338. 

SUPERSTITIOUS  USES,  99. 

SUPPORT,  right  to,  562. 

SURCHARGING  AND  FALSIFYING,  496. 

SURETYSHIP— 

Jurisdiction  of  equity  in,  458. 
There  must  be  a  principal  debtor,  458. 
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SUKliTYSHIP— «»»ii»«e«i. 

BflEeot  of,  for  infant  borrower  or  company  borrowing   ultra 

vires,  458. 
Whether  contract  is  uberrimue  fidei,  438,  458,  466. 
When  avoided  by  conoealmeut,  459.  ' 

Bights  of  creditor  against  surety,  generally,  459,  460. 

And  as  regards  the  continuance  of  the  suretyship,  460. 
Continuing  guarantee,  revocation  of,  on  change  in  firm,  460. 
Eights  of  surety   against  creditor,  generally,   461. 
Surety  caimot  compel  creditor  to  proceed  against  debtor,  46i . 
Surety  c%n  compel  debtor  to  pay  debt,  461. 
Quia  timet  action  by  surety,  461. 
Eemedies  of,  462  et  seq. 

(1)  ^Reimbursement  by  debtor,  462. 

(2)  Delivery  up  of  securities  by  creditor,  462. 

(3)  Contribution  against  co-surety,  463   et  seq. 

(4)  Sharing  in  security  held  by  co-surety,  466. 
Circumstances  discharging  surety,  466  et  seq. 

(1)  If   creditor  varies  contract,  467. 

(2)  If  creditor  gives  time  to  debtor,  467. 

EflEeot,  if  creditor  reserves  his  right  against  surety, 

467. 
When  sui'ety  not  discharged  by  giving  time,  468. 
Where  debt  is  payable  by  instalments,  468. 

(3)  If  creditor  releases  debtor,  466. 

(4)  If  creditor  releases  one  co-surety,  470. 

Effect  of  intended  co-surety  not  executing  guarantee, 
470. 

(5)  If  creditor  loses  securities,  471. 

Surety   not  discharged  by   remedy   against  principal  debtor 

becoming  statute-barred,  471.  * 

Surety  executor,  retainer  by,  228,  462. 
Surety  for  rent,  effect  of  disclaimer  in  bankruptcy  on,  469. 
Surety   for  company's  rent,  effect  of  dissolution  of   company 

on,  469. 
Insurance  distinguished  from  suretyship,  438. 
Release  of  surety  procured  by  debtor's  fraud,  435. 
Surety  for  mortgage  debt,  when  claim  against  statute-barred, 

309. 
Tacking,  as  against,  314. 

SUEPLUS— 

Under  trust  for  creditors,  78. 

Upon  a  gift  of  income  to  charity,  95. 

Of  sale  proceeds,  on  sale  by  mortgagee,  161. 

SUEVIVOESHIP,  WIPE'S  EIGHT  OF,  385. 


TACKING— 

Principle  of,  310. 

Third  mortgagee  without  notice,  buying  in  first  legal  moi-t- 

gage,  may  tack,  310. 
But  must  have  taken  his  third  mortgage  without  notLoe  of 

second,  310. 
JjegaX  estate  may  be  acquired  pendente  lite,  310. 
Ijegal  estate  must  be  held  in  same  right,  311. 
Building  society  mortgage,  311. 
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TACKING— continued. 

No  tacking  if  legal  estate  held  on  trust  for  second  mortgagee, 

311,  312. 
Tacking  allowed  if  third  mortgagee  has  best  right  to  call  for 

legal  estate,  312. 
When  a  first  mortgagee  may  tack  farther  advances,  313. 
Whether  judgment  debt  may  be  tacked,  313,  314. 
Tacking  as  against  surety,  314. 
Temporary   abolition  of  tacking,   315. 
Begistered  land,  315. 
Yorkshire  and  Middlesex,  315. 
Unsecured  debt  cannot  b©  tacked,  excerpt  after  mortgagor's 

death,  315,  316. 

TEIJANT  FOR  LIFE— 
Renewing  lease,  116. 
Eight  of,  to  redeem  mortgage,  289. 
Repairs  by,  of  settled  leaseholds,  559. 
Waste  by,  558,  559. 
Partition,  at  suit  of,  575. 
Of  settled  residue,  to  what  income  entitled,  141,  253. 

In  case  of  reversionary  interests,  142. 
Of  legacy,  whether  entitled  to  accretion,  255. 
Equitable,  whether  entitled  to  possession  and  custody  of  title- 
deeds,  128. 

TENDER  of  mortgage  debt,  effect  of,  278. 

TIMBER— 

Whether  mortgagor  in  possession  may  cut,  281,  559. 
Mortgagee  in  possession  may  cut,  301,  559. 
Felling  ornamental,  is  equitable  waste,  558. 

TIME  OF  THE  ESSENCE- 
Generally,    529,    530. 

In  the  case  of  sale  with  right  of  re-purchase,  274. 
Not  in  mortgages,  274. 

TITLE,  vendor's  duty  to  make,  534—537. 

TITLE-DEEDS— 

Cestui  que  trust  not  negligent  in  allowing  trustee  to  keep,  34. 

Custody  of,  whether  given  to  equitable  tenant  for  life,  128. 

Deposit  of,  by  way  of  mortgage,  317. 

Discovery  of,  14,  15. 

Inquiry  for,  29,  32. 

Loss  of,  by  mortgagee,  283. 

Lost,  remedy  for,  410. 

Mortgagor's  right  to  inspect,  285. 

Negligence  in  Keeping,  32. 

Purchaser's  right  to,  on  completion,  540. 

TOMB,  provision  for  repair  of,  93,  96,  97. 

TOWN-AGENT,  derivative  lien  of,  331,  334. 

TRADE,  restraint  of,  442. 

TRADE-MARKS  AND  TRADE  NAMES,  671—574. 

TRADE  UNION,  expulsion  from,  565. 
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TRADESMEN  selling  goods  at  extravagant  prices,  451. 

TRANSEEE  OF  MORTGAGE,  mortgagor's   right  to  have,   284. 

TRESPASS— 

Injunction  to  restrain,  657,  558. 
Liimd  abroad,  42. 

TEICKINESS  a  bar  to  specific  performance,  530. 

TRUST— 

Animals,  44,  93. 

Bailment  distinguished   from,  46. 

Certainties,  three,  54. 

Charitable,  45,  92  et  seq. 

Classification  of  trusts,   45. 

Completely  and  incompletely  conatituted,  60  et  seq. 

Constructive,  45,  102,  111  et  seq. 

Contract  distinguished  from,  46. 

Creation  of,  49—57. 

Declaration  of,  64. 

Definition  of,  44. 

Enforced   in  equity  only,  45. 

Executed  and  executory,  57 — 60. 

Express,  45. 

Express  private,  49  et  seq. 

General   idea  of,  45. 

Implied,  45,  102  et  seq. 

Modes  of  constituting,  61  et  seq. 

By  conveyance,  62. 

By  declaration,  64. 
Power  in  nature  of,  47,  413. 
Power  of  appointment  distinguished  from,  46. 
Private,  45,  49  et  seq. 
Precatory,  54 — 56. 
Public,  45,  92  et  seq. 
Eesulting,  45,  102  et  seq. 
Secret,  52—54. 
Statute  of  Uses,  effect  of,  49 . 
Voluntary,  not  enforced  unless  complete,  60,  61. 

summary  of  the  law  as  to,  65. 
Writing,  whether  necessary  to  create  or  assign,  51,  64. 

TRUSTEE— 

Accidental  loss,  not  liable  for,  132. 

Accounts  of,  149. 

Agents,  appointment  of,  by,   130 — 132. 

Alien  may  be,  119. 

Appointment  of,  who  may  make,  120. 

Who  may  or  will  be  appointed,  119,  120. 

Whether  appointor  may  appoint  himself,  120,  121. 

By  Court,  122,  123. 

Out  of  Court,  123,  124. 

Vesting  declaration  on,  124. 

Vesting  order  on,  122,  125. 

Public  Trustee,  125  et  seq. 
Bankrupt,  whether  removed,  123. 
Beneficiaries'  control  over  trustee,  128,  129. 
Beneficiary  not  usually  appointed,  120. 
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TUUSTJi'E—oontintied. 

Breach  of  trust.     >SV«  Bkbach  of  Tktjst. 

Cannot  take  beneficially,  104,  105. 

Care  required  of,  132,  133. 

Compromise,  power  of,  to,  152. 

Contribution  between  co-trustees,  155,  156. 

Corporation  may  be,  119. 

Costs  of  litigation,  148,  149. 

Court's  control  of,  129,  130. 

Custodian,  125,  126. 

Deathof,  effect  of,  121. 

Delegation  by  trustee,  when  allowed,  130 — 132. 

Depreciatory  conditions  on  sale  by,  151,  533. 

Disclaimer   by,   121,  127. 

Discretions  of,  128  et  seg. 

How  far  Court  controls,  129,  130. 

Must  be  exercised  bond  fide,  129,  133,  138. 

And  with  reasonable  prudence,  133,  136,  138. 
Duties  of,  128  et  s^eq. 

To  obey  beneficiaries  if  all  sui  juris,  128. 

"Not  to  delegate,  130. 

To  secure  trust  propieo-ty,  133  et  s.eq. 
Reduction  into  possession,  133. 

To  invest  only  in  aiiithorised  seourities(,  134. 

To  convert  residuary  personalty,  139  et  seq. 

To  hold  scales  evenly  between  beneficiaries,  139. 

Not  to  make  advantage  out  of  trust,  143,  146. 

Not  to  purchase  trust  property,  143,  144. 

To  keep  accounts,  149. 
Equity  never  wants  a,  121. 
Gift  to,  by  cestui  que  trust,  447. 
Impounding  beneficial  interest  of,  159. 
Impounding  beneficiary's  interest,  163. 
Indemnity  of,  out  of  trust  property,   148. 
by  beneficiary,  148. 
by  co-trustee,  1S6. 
Insurance  by,  151. 
Investments  open  to,  134  et  seq. 
Judicial,  122,  123,  12«,  146. 
Lease  by,  150. 
Liability  of — 

Limit  of,  in  case  of  mortgage,  138. 

For  acts  of  co-trustee,  153 — 155. 

Measure  of,  156. 

Interest,  rate  of,  on  breach  of  trust,  156,  157. 

For  breaches  committed  before  appointment  or  after  re- 
tirement, 157. 

Ways  of  escaping,  160  et  seq. 
Lien  of,  117,  148,  336. 

Limitation,  Statutes  of,  when  trustee  may  plead,  161,  162. 
Lunatic,  who  appoints  new  trustee,  122. 
Married  woman,  119,  127,  373,  377. 
Mortgage,  loan  by,  on,  131,  136,  137,  138. 
Mortgage  by,  150,  152. 
Powers  of,  150—153. 

In  connection  with  a  sale,  150. 

To  give  receipt,  151. 

To  insure,  151. 

To  renew  leaseholds,  152. 
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TRVST^^S,— continued. 
Powers  of — cantinued. 

To  compromise,  &.O.,  152. 

To  pay  funds  into  CJourt,  153. 

To  obtain  Court's  advice,  153. 
Powers,  survivorship  of,  15?. 

Payment  into  Court  by,  153.  , 

Personal  representative  of,  position  of,  121. 
Personal  security,  loan  on,  138. 
Profit  made  by,  must  be  refunded,  143. 
Public.     See  Public  Trustee. 
Purchase  land,  whether  he  can,  136. 
Purchase  of  trust  property  by,  143,  144,  145,  447. 
Purchase  of  reversion  by,  116. 
Receipt  of,  151. 
Heimbursement  of,  147 — 149. 
Relief  of  honest,  160. 
Removal  of,  123. 

Remuneration,  when  allowed  to,  145 — 147. 
Renewal  of  lease  by,  115,  143, 152. 
Residuary   personalty,  duty  to  convert,  139. 
Retirement   of,    127,   128. 

Keversionary  interests,  duty  to  convert,  139  et  seq. 
Sale  by,  of  land,  137,  150. 
Securities,  custody  of,  132,  134. 

Selling  in  breach  of  trust,  no  specific  performance,  532. 
Servant  of  cestui  que  trust,  whether,  128. 
Solicitor,  employment  of,  by,  to  receive  money,  130. 
Solicitor  to  beneficiary,  not  usually  appointed,  120. 
Solicitor-trustee,  when  entitled  to  costs,  146,  147. 
Statutes  of  Limitation,  161,  162. 
Stranger  to  trust,  when  a,  117. 
Survivorship  of  powers  of,  153. 
Title  deeds,  custody  of,  132,  134. 
Valuer,  employment  of,  by,  131. 
Who  may  be,  and  who  unsuitable  to  be,  119,  120. 
Woman  may  be,  120. 

TRUSTS  IN  FAVOUR  OF  CREDITORS,  75—78. 


UBEERIMAE  FIDEI  contracts,  438,  458,  466. 

UNCERTAINTY  in  contract,  effect  of,  534. 

UNCONSCIONABLE  BARGAINS— 

With  heirs,  expectants,  and  reversioners,  448,  449. 
Loans   by   money-lenders,   449. 

UNDER-LEASE,  relief  against  forfeiture,  349. 

UNDERTAKING  AS  TO  DAMAGES,  546. 

UNDUE  INFLUENCE,  contracts,  how  affected  by,  444  et  seq. 

USE  UPON  USE,  50. 

USES— 

Active  or  passive,  50. 
Resulting,  104. 
Statute  of,  49,  50. 

s.  41 
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VACANT  LAND,  nuisance  on,  563. 

VALUATION— 

For  trust  mortga^,  131, 13*. 

Of  contingent  liability,  &o.,  222. 

Of  share  of  partner,  483,  484. 

• 

VALUE,  what  is,  21,  65. 

VENDOR  AND  PURCHASER— 

Compensation  for  misdescription,  526  et  aeq. 

Defects  in  title  must  be  disoloeed,  530,  636. 

Delay  in  payment  of  purohase-momey,  effect  of,  542. 

Deposit,  forfeiture  of,  541. 

Deposit  must  be  allowed  against  deficiency  on  resale,  542. 

Interest  on  purchase-money,  539. 

Plan,  purchaser's  right  to  conveyance  by,  538. 

Possession,  when  given,  538. 

Purchaser  not  bound  to  disclose,  531. 

Repudiation  of  contract  by  purchaser,  540. 

Rescission  of  contract  by  vendor,  641. 

Summons,  under  Vendor  and  Purchaser  Act,  542 — 544. 

Time,  whether  of  essence  of  contract,  529,  530. 

Title  to  be  shown  on  sale  of  land,  534 — 537. 

Title  deeds,  purchaser's  right  to,  540. 

Vendor  in  possession,  how  far  a  trustee  for  purchaser,  538. 

Whether  vendor  bound  to  disclose  defects  in  land,  531. 

VENDOR'S  LIEN— 
Generally,  111,  337. 
Abandonment  of,  112. 
Personalty,  in  case  of,  111,  337. 
Against  whom  enforceable,  112. 
When  no  lien  arises.  111. 
Enforcement  of,   113,  337. 
Loss  of,  113. 

Statutes   of  Limitation,   whether   applicable  to,   113. 
Registration  of,  in  Middlesex  or  Yorkshire,  115. 
Locke  King's  Acts  apply  to,  236. 

VESTING  DECLARATION,  124,  128.. 

VESTING  ORDER,  40,  122,  125,  576. 

VOLUNTARY  SETTLEMENTS  AND  TRUSTS,  60—67. 
Bankruptcy,  when  void  in,  72—75,  223,  224. 
Creditors  may  impeach  if  fraudulent,  69,  70. 
Distinguished  from  trusts  for  value,  65. 
Fraudulent,  when  deemed,  70. 
Incomplete,  not  enforced,  60,  61,  65,  511. 
Post-nuptial    settlement    is    voluntary,    unless    ante-nuptial 

agreement,  66. 
Purchaser,  not  now  void  against,  unless  fraudulent,  72,  97. 
Revocation  of,  by  settlor,  68,  454. 
Subsequent   creditors,   when   voidable  by,   71. 
Summary  of  law  as  to,  65. 
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WARB  OP  COURT— Sea  Infant. 

WASTE— 

InjuBotion  in  oases  of,  557 — 559. 

Aooount  inoideht  to,  493,  494. 

Permissive,   not  remediable  by  injunction,  559. 

Ameliorative,  not  now  restrained  by  injiinotion,  559. 

Equitable,  493,  55&. 

WIDOW— 

Paraphernalia  of.     See  Paraphernalia. 
Settlement  by,  on  her  re-marriage,  66. 
Legacy  to,  in  lieu  of  dower,  249. 

WIDOWER,  settlement  by,  on  his  re-marriage,  66. 

WIFE — See  Married  Woman. 

WILFUL  DEFAULT— 

Liability  of  executor  for,  242. 

Liability  of  mortgagee  in  possession  for,  299,  300. 

LiabilWy  of  trustee  for,  154. 

By  vendor,  540. 

WILLS— 

Executory  trusts  in,  59. 
Conversion  under,  167,  172. 
Election  under,  179  et  seq. 
Forfeiture  clauses  in,  256,  257. 
Of  married  women,  360. 

WINDING  MP— See  Companies. 


YEAR  TO  YEAR  TENANCY,  511. 
YORKSHIRE  REGISTRIES,  23,  116,  293,  315. 
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Suggested  Course   of    Reading    for    the 
Bar  Examinations. 


ROMAN     LAW. 

Hunter's  Introduction  or  Kelke's  Primer  or  Epitome,  and 
Shearwood's  Roman  Law  Examination  Guide.  Advisable 
also  is  Sandars'  Justinian. 

CONSTITUTIONAL     LAW. 

Ridges,  with  Chalmers'  Outlines.  Thomas's  Leading 
Cases.     Dean's  Legal  History. 

CRIMINAL     LAW     AND     PROCEDURE. 

Odgers'  Common  Law,  or  Harris's  Criminal  Law,  and 
Wilshere's  Leading  Cases. 

REAL  PROPERTY. 

GooDEVE  or  Williams  (with  Wilshere's  Analysis).  For 
revision,  Kelke's  Epitome. 

CONVEYANCING. 

Elphinstone's  Introduction,  and  Clark's  Students' 
Precedents.    Or  Deane  &  Spueling's  Introduction. 

COMMON     LAW. 

Odgers'  Common  Law  (with  Wilshere's  Analysis),  or 
Indermaur's  Common  Law ;  Cockle's  Leading  Cases.  Or 
Carter  on  Contracts,  and  Eraser  on  Torts. 

EVIDENCE    AND     PROCEDURE. 

Odgers'  Common  Law,  Phipson's  Manual  of  Evidence, 
Cockle  on   Evidence,  Wilshere's  Procedure. 

EQUITY. 

Snell.     For  revision,  Blyth's  Analysis. 

COMPANY     LAW. 

Smith's  Summary. 
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Suggested    Course    of   Reading    for   the 
Solicitors'  Final  Examination. 


For  detailed  Courses  see  Indermaur's  Self -Preparation  tor 
the  Final  Examination, 


COMMON     LAW. 

Indermaur's  Principles  of  the  Common  Law. 

Anson  or  Pollock  on  Contracts. 

RiNGWooD  or  Salmond  on  Torts. 

Smith's  Leading  Cases,  with  Indermaur's  Epitome. 

EQUITY. 

Snell's  Principles  of  Equity. 

Blyth's  Analysis  of  Snell. 

White    &    Tudor's    Leading    Cases,    with    Indermaur's- 

Epitome. 
Strahan  on  Partnership. 
Underbill  on  Trusts. 

REAL     AND     PERSONAL     PROPERTY     AND 
CONVEYANCING. 

Williams  or  Goodeve  on  Real  Property. 
Williams  or  Goodeve  on  Personal  Property. 
Wilshere's  Analysis  of  Williams. 
Elphinstone's  Introduction  to  Conveyancing. 
Clark's  Students'  Precedents. 
Indermaur's  Epitome  of  Conveyancing  Cases. 

PRACTICE    OF    THE    COURTS. 

Indermaur's  Manual  of  Practice. 

BANKRUPTCY. 

Ringwood's  Principles  of  Bankruptcy. 

CRIMINAL     LAW. 

Harris's  Principles  of  Criminal  Law. 
Wilshere's  Leading  Cases. 

PROBATE,    DIVORCE,    AND    ADMIRALTY. 

Gibson's  Probate,  Divorce,  and  Admiralty. 

ECCLESIASTICAL    LAW. 

Smith's  Summary. 

COMPANIES. 

Smith's  Summary. 
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NOTICE.— /n  consequence  of  tluctuation  in  cost  of  priatiag 
and  materials,  prices  are  subject  to  alteration  without 
notice. 


ADMIRALTY. 

SMITH'S  Law  and  Practice  in  Admiralty.      For  the 

use  of  Students.  By  Eustace  Smith,  of  the  Inner 
Temple.   Fourth  Edition.   232  pages.    Price  los.  net. 

"  The  book  is  well  arranged,  and  forms  a  good  introduction  to 
the  subject." — Solicitors'  Journal. 

"  It  is,  however,  in  our  opinion,  a  well  and  carefully  written 
little  work,  and  should  be  in  the  hands  of  every  student  who  is 
taking  up  Admiralty  Law  at  the  Final." — Law  Students'  Journal. 

"  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount 
of  useful  matter  in  a  small  compass.  The  present  work  will 
doubtless  be  received  with  satisfaction  equal  to  that  with  which 
his  previous  'Summary'  has  been  met." — Oxford  and  Cambridge 
Undergraduates'  Journal. 

BANKING. 

RINQWOOD'S    Outlines    of    the    Law    of    Banking:. 

1906.     191  pages.     Price  5s.  net. 

" .  .  .  The  book  is  in  a  most  convenient  and  portable  form, 
and  we  can  heartily  commend  the  latest  production  of  this  well- 
known  writer  to  the  attention  of  the  business  community." — 
Financial  Times. 

BANKRUPTCY. 

MANSON'S    Short    View    of    Bankruptcy    Law.      By 

Edward  Manson,  Barrister-at-Law.     Third  Edition. 

[In  the  press. 
"  It  makes  a  thorough  manual  for  a  student,  and  a  very  handy 
book  of  reference  to  a  practitioner." — Law  Magazine. 

RINQWOOD'S  Principles  of  Bankruptcy.  Embodying 
the  Bankruptcy  Act,  1914.  together  with  the  Unre- 
pealed Sections  of  the  Acts  of  1883,  1890  and  1913  ; 
Part  of  the  Debtors  Act,  1869 ;  The  Leading  Cases 
on  Bankruptcy  and  Bills  of  Sale ;  The  Deeds  of 
Arrangement  Act,  1914,  with  an  Appendix  contain- 
ing the  Schedules  to  the  Bankruptcy  Act,  1914  ;  The 
Bankruptcy  Rules,  1915  ;  The  Deeds  of  Arrangement 
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Bankruptcy — continued. 

Rules,  1915  ;  The  Rules  as  to  Administration  Orders  ; 
Regulations  Issued  by  the  Bankruptcy  Judge ;  A 
Scale  of  Costs,  Fees,  and  Percentages ;  The  Bills  of 
Sale  Acts,  1878,  1882,  1890,  and  1891,  and  the  Rules 
thereunder,  etc.  By  Richard  Ringwood,  Barrister- 
at-Law,  late  Scholar  of  Trinity  College,  Dublin. 
Twelfth  Edition.     525  pages.     Price  12s.  6d.  net. 

"  We  welcome  a  new  edition  of  this  excellent  student's  book. 
We  have  written  favourably  of  it  in  reviewing  previous  editions, 
and  every  good  word  we  have  written  we  would  now  reiterate  and 
perhaps  even  more  so.  .  .  .  In  conclusion,  we  congratulate 
Mr.  Ringwood  on  this  edition,  and  have  no  hesitation  in  saying 
that  it  is  a  capital  student's  book." — Law  Students'  Journal. 

"  The  author  deals  with  the  whole  history  of  a  bankruptcy  from 
the  initial  act  of  bankruptcy  down  to  the  discharge  of  the  bankrupt, 
and  a  cursory  perusal  of  his  work  gives  the  impression  that  the 
book  will  prove  useful  to  practitioners  as  well  as  to  students. 
The  appendix  also  contains  much  matter  that  will  be  useful 
to  practitioners,  including  the  Schedules,  the  Bankruptcy  Rules  of 
1886,  1890  and  1891,  the  Rules  of  the  Supreme  Court  as  to  Bills 
of  Sale,  and  various  Acts  of  Parliament  bearing  upon  the  subject. 
The  Index  is  copious." — Accountants'  Magazine. 


BILLS    OF     EXCHANGE. 

JACOBS  on  Bills  of  Exchange,  Cheques,  Promissory 
Notes,  and  Negotiable  Instruments  Generally,  in- 
cluding a  digest  of  cases  and  a  large  number  of 
representative  forms,  and  a  note  on  I  O  U's  and  Bills 
of  Lading.  By  Bertram  Jacobs,  Barrister- at- Law. 
284  pages.     Price  7s.  6d.  net. 

OPINIONS    OF    TUTORS. 

"  It  appears  to  me  to  be  a  most  excellent  piece  of  work." 

"After  perusing  portions  of  it  I  have  come  to  the  conclusion  "that 
it  is  a  learned  and  exhaustive  treatise  on  the  subject,  and  I  shall 
certainly  bring  it  to  the  notice  of  my  pupils." 

WILLIS'S  Negotiable  Securities.  Contained  in  a 
Course  of  Six  Lectures  delivered  by  William  Willis, 
Esq.,  K.C.,  at  the  request  of  the  Council  of  Legal 
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Bills  of  Exchange — continued. 

Education.     Third  Edition,  by  Joseph  Hurst,  Bar- 

rister-at-Law.     226  pages.     Price  7s.  6d.  net. 

"No  one  can  fail  to  benefit  by  a  careful  perusal  of  this  volume." 
— Irish  Law  Times. 

"We  heartily  commend  them,  not  only  to  the  student,  but  to 
everybody — lawyer  arid  commercial  man  alike." — The  Accountant. 

"  Mr.  Willis  is  an  authority  second  to  none  on  the  subject,  and 
in  these  lectures  he  summarized  for  the  benefit  not  only  of  hit 
confreres  but  of  the  lay  public  the  knowledge  he  has  gained 
through  close  study  and  lengthy  experience." 


CARRIERS. 

WILLIAMS'  Epitome  of  Railway  Law.  Part  I.  The 
Carriage  of  Goods.  Part  II.  The  Carriage  of 
Passengers.  By  E.  E.  G.  Williams,  Barrister-at- 
Law.     268  pages.     Price  5s.  net. 

Bar  Pinal  Examination,  Special  Subjects. 

(1)  Carriage  by  Land. 

(2)  Master  and  Servant. 

Reprinted  from  the  Encyclopedia  of  the  Laws  of 
England.     128  pages.     Price  3s.  6d.  net. 

COMMON     LAW. 

ODQERS  on  the  Common  Law  of  England.     By  W. 

Blake  Odgers,  K.C,  LL.D.,  Director  of  Legal  Educa- 
tion at  the  Inns  of  Court,  and  Walter  Blake  Odgers, 
Barrister-at-Law.  2  vols.  1,474  pages.  Price 
£2  los.  net. 

Odgers  on  the  Common  Law  deals  with  Contracts,  Torts, 
Criminal  Law  and  Procedure,  Civil  Procedure,  the  Courts,  and 
the  Law  of  Persons. 

The  Student  who  masters  it  can  pass  the  following  Bar  Examina- 
tions : — 

(1)  Criminal   Law  and   Procedure. 

(2)  Common   Law. 

(3)  General   Paper—Part  A. 
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Common  Law — continued. 

And  (with  Cockle's  Cases  and  Statutes  on  Evidence) 
(4.)    Law  of  Evidence  and  Civil   Procedure. 
(S.)    General   Paper— Part   ill. 


SOME    OPINIONS   OF    PROFESSORS    AND    TUTORS, 

1 .  The  Bar. — "  I  have  most  carefully  examined  the  work,  and 
shall  most  certainly  recommend  it  fo  all  students  reading  with  me 
for  the  Bar  Examinations." 


"  It  appears  to  me  to  be  an  invaluable  book  to  a  student  who 
desires  to  do  well  in  his  examinations.  The  sections  dealing  with 
Criminal  Law  and  Procedure  are,  in  my  opinion,  especially 
valuable.  They  deal  with  these  difficult  subjects  in  a  manner 
exactly  fitted  to  the  examinations ;  and  in  this  the  work  differs 
from  any  other  book  1  know." 


"  I  have  been  reading  through  Dr.  Odgers'  Common  Law,  and 
find  it  a  most  excellent  work  for  the  Bar  Final,  also  for  the  Bar 
Criminal  Law." 


2.  The  Universities. — "  I  consider  it  to  be  a  useful  and 
comprehensive  work  on  a  very  wide  subject,  more  especially  from 
the  point  of  view  of  a  law  student.  I  shall  be  glad  to  recommend 
it  to  the  favourable  attention  of  law  students  of  the  University." 


3.  Solicitors. — The  Book  for  the  Solicitors'  Final. — "Once 
the  Intermediate  is  over,,  the  articled  clerk  has  some  latitude 
allowed  as  to  his  course  of  study.  And,  without  the  slightest 
hesitation,  we  say  that  the  first  book  he  should  tackle  after 
negotiating  the  Intermediate  is  'Odgers  on  the  Common  Law.' 
The  volumes  may  seem  a  somewhat  'hefty  task,'  but  these  two 
volimies  give  one  less  trouble  to  read  than  any  single  volume  of 
any  legal  text-book  of  our  acquaintance.  They  cover,  moreover, 
all  that  is  most  interesting  in  the  wide  field  of  legal  studies  in  a 
manner  more  interesting  than  it  has  ever  been  treated  before." 
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Common   Law — continued. 

INDERMAUR'S    Principles    of    the    Common    Law. 

Intended  for  the  use  of  Students  and  the  Profession. 
Twelfth  Edition.  By  John  Indeemaur  and  Charles 
Thwaites,  Solicitors.     645  pages.     Price  £1  net. 

"  Mr,  Indermaur  renders  even  law  light  reading.  He  not  only 
possesses  the  faculty  of  judicious  selection,  but  of  lucid  exposition 
and  felicitous  illustration.  And  while  his  works  are  all  thus 
characterised,  his  '  Principles  of  the  Common  Law '  especially 
displays  those  features." — Irish  Lam  Times. 

"  It  seems,  so  far  as  we  can  judge  from  the  parts  we  have 
examined,  to  be  a  careful  and  clear  outline  of  the  principles  of  the 
common  law.  It  is  very  readable ;  and  not  only  students,  but 
many  practitioners  and  the  public,  might  benefit  by  a  perusal  of 
its  pages." — Solicitors'  Journal. 

INDERMAUR'S  Leading:  Common  Law  Cases;  with 
some  short  notes  thereon.  Chiefly  intended  as  a 
Guide  to  "  Smith's  Leading  Cases."  Ninth  Edition, 
by  C.  Thwaites,  Solicitor.    160  pages.   Price  6s.  net. 

COCKLE  &  HIBBERT'S  Leading  Cases  on  the  Com- 
mon Law.  By  Ernest  Cockle  and  W.  Nembhard 
Hibbert,  LL.D.,  Barristers-at-Law.         [In  the  press. 


COMPANIES. 

KELKE'S    Epitome   of  Company   Law.     Second  Edi- 
tion.     255  pages.      Price  5s. 

"No  clearer  or  more  concise  statement  of  the  law  as  regards 
companies  could  be  found  than  is  contained  in  this  work,  and  any 
student  who  thoroughly  masters  it  need  have  no  fear  of  not 
passing  his  examination." — Juridical  Review. 

SMITH'S  Summary  of   the  Law  of   Companies.      By 

T.  Eustace  Smith,  Barfister-at-Law.  Twelfth 
Edition,  by  the  Author,  and  C.  H.  Hicks  376 
pages.     Price  7s.  6d.  net. 

"  The  author  of  this  handbook  tells  us  that  when  an  articled 
student  reading  for  the  final  examination,  he  felt  the  want  of  such 
a  work  as  that  before  us,  wherein  could  be  found  the  main 
principles  of  a  law  relating  to  joint-stock  companies.  .  .  .  Law 
students  may  well  read  it ;  for  Mr.  Smith  has  very  wisely  been  at 
the  pains  of  giving  his  authority  for  all  his  statements  of  the  law 
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Companies — continued. 

or  of  practice,  as  applied  to  joint-stock  company  business  usually 
transacted  in  solicitors'  chambers.  In  fact,  Mr.  Smith  has  by  his 
little  book  offered  a  fresh  inducement  to  students  to  make  them- 
selves— at  all  events,  to  some  extent — acquainted  with  company 
law  as  a  separate  branch  of  study." — Law  Times. 

"  These  pages  give,  in  the  words  of  the  Preface,  '  as  briefly  and 
concisely  as  possible  a  general  view  both  of  the  principles  and 
practice  of  the  law  affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited ;  but  in  no  case  is  the  language 
of  the  statutes  copied.  The  plan  is  good,  and  shows  both  grasp 
and  neatness,  and,  both  amongst  students  and  laymen,  Mr.  Smith's 
book  ought  to  meet  a  ready  sale." — Lam  Journal. 

CONFLICT    OF     LAWS. 

WESTLAKE'S  Treatise  on  Private  International 
Law,  with  Principal  Reference  to  its  Practice  in 
England.  Fifth  Edition.  By  John  Westlake, 
K.C.,  late  Fellow  of  Trinity  College,  Cambridge ; 
Hon.  LL.D.,  Edinburgh ;  Member  of  the  Institute  of 
International  Law ;  assisted  by  A.  F.  Topham,  Bar- 
rister-at-Law.     433  pages.      Price  i8s.  net. 


CONSTITUTIONAL     LAW     AND 
HISTORY. 

KELKE'S  Epitome  of  Constitutional  Law  and  Cases. 

185  pages.      Price  6s. 

"•We  think  that  Bar  Students  would  derive  much  benefit  from  a 
perusal  of  its  pages  before  dealing  with  the  standard  text-books, 
and  as  a  final  refresher." — Law  Students'  Journal. 

CHALMERS'  Outlines  of  Constitutional  and  Adminis- 
trative Law.  By  D.  Chalmers  (Law  and  Modern 
History  Tripos,  Cambridge),  of  the  Inner  Temple, 
Barrister-at-Law.     271  pages.     Price  5s.  net. 

THOMAS'S    Leading    Cases    in    Constitutional   Law. 

Briefly   stated,  with  Introduction  and  Notes.      By 
Ernest    C.   Thomas,    Bacon    Scholar   of  the   Hon. 
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Constitutional  Law  and  History — continued. 

Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College, 
Oxford.  Fourth  Edition  by  C.  L.  Attenborough, 
Barrister-at-Law.     151  pages.     Price  7s.  6d.  net. 

TASWELL-LANQMEAD'S  English  Constitutionai 
History.  From  the  Teutonic  Invasion  to  the  Present 
Time.  Designed  as  a  Text-book  for  Students  and 
others.  By  T.  P.  Taswell-Langmead,  B.C.L.,  of 
Lincoln's  Inn,  Barrister-at-Law,  formerly  Vinerian 
Scholar  in  the  University  and  late  Professor 
of  Constitutional  Law  and  History,  University 
College,  London.  Eighth  Edition.  By  Coleman 
Phillipson,  LL.D.     854  pages,  a  Price  21s.  net. 


WILSHERE'S  Analysis  of  Taswell-Langmead's  Con- 
stitutional History.  By  A.  M.  Wilshere,  LL.B., 
Barrister-at-Law.     115  pages.     Price  6s.  6d.  net. 


CONTRACTS. 

ODQERS   on   the   Common   Law.      See  page  6. 

WILSHERE'S     Analysis     of     Contracts    and    Torts, 

being  an  Analysis  of  Books  III.  and  IV.  of  Odgers  on 
the  Common  Law.  By  A.  M.  Wilshere  and  Douglas 
RoBB,  Barristers-at-Law.     172  pages.     Price  6s.  net. 

It  is  designed  as  an  assistance  to  the  memory  of  the  Student  who 
has  read  the  parent  work. 

CARTER  on  Contracts.  Elements  of  the  Law  of  Con- 
tracts. By  A.  T.  Carter,  of  the  Inner  Temple, 
Barrister-at-Law,  Reader  to  the  Council  of  Legal 
Education.     Fourth  Edition.     272  pages.     Price  8s. 

"  We  have  here  an  excellent  book  for  those  who  are  beginning 
to  read  law." — Law  Magazine. 
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CONVEYANCING. 

ELPHINSTONE'S     Introduction     to     Conveyancing. 

By  Sir  Howard  Warburton  Elphinstone,  Bart. 
Seventh  Edition,  by  F.  Trentham  Maw,  Barrister- 
at-Law,  Editor  of  Key  and  Elphinstone's  Precedents 
in  Conveyancing.     694  pages.     Price  25s.  net. 

"  Incomparably  the  best  introduction  to  the  art  of  conveyancing 
that  has  appeared  in  this  generation.  It  contains  much  that  is 
useful  to  the  experienced  practitioner." — Law  Times. 

"  In  our  opinion  no  better  work  on  the  subject  with  which  it 
deals  was  ever  written  for  students  and  young  practitioners." — 
Law  Notes. 

" .  .  .  from  a  somewhat  critical  examination  of  it  we  have 
come  to  the  conclusion  that  it  would  be  difficult  to  place  in  a 
student's  hand  a  better  work  of  its  kind." — Law  Students'  Journal. 


DEANE  &  SPURLINQ'S  Introduction  to  Convey- 
ancingf,  with  an  Appendix  of  Students'  Precedents. 
Third  Edition,  by  Cuthbert  Spurling,  Barrister-at- 
Law,  in  preparation. 

Complementary  to  and  extending  the  information  in  Williams 
and  Goodeve  on  Real  Property.  About  200  pages  text  and  100 
pages  Precedents. 

INDERMAUR'S  Leading  Conveyancing   and    Equity 

Cases.  With  some  short  notes  thereon,  for  the  use 
of  Students.  By  John  Indermaur,  Solicitor.  Tenth 
Edition  by  C.  Thwaites.     206  pages.     Price  6s.  net. 

"  The  Epitome  well  deserves  the  continued  patronage  of  the 
class — Students — for  whom  it  is  especially  intended.  Mr.  Inder- 
maur will  soon  be  known  as  the  '  Student's  Friend.'  " — Canada 
Law  Journal. 

CLARK'5    Students'    Precedents    in    Conveyancing. 

Collected  and  Arranged  by  James  W.  Clark,  M.A., 
late  Fellow  of  Trinity  Hall,  Cambridge.  Third 
Edition.      153  pages.      Price  6s.  net. 

"  Bar  students  particularly  will  find  this  little  book  a  useful 
adjunct  to  the  books  on  theoretical  and  practical  conveyancing 
which  they  study.  It  contains  all  the  forms  which  could  fairly  be 
set  at  a  Bar  examination." — Law  Students'  Journal. 
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CRIMINAL    LAW   AND    PROCEDURE. 

ODGERS   on   the   Common   Law.      See  page  6. 

HARRIS'S  Principles  of  the  Criminal  Law.  Intended 
as  a  Lucid  Exposition  of  the  subject  for  the  use  of 
Students  and  the  Profession.  Thirteenth  Edition. 
By  A.  M.  WiLSHERE,  Barrister-at-Law.  520  pages. 
Price  i6s.  net. 

"  This  Standard  Text-book  of  the  Criminal  Law  is  as  good  a 
book  on  the  subject  as  the  ordinary  student  will  find  on  the 
library  shelves  .    .     The  book  is  very  clearly  and  simply 

written.  No  previous  legal  knowledge  is  taken  for  granted,  and 
everything  is  explained  in  such  a  manner  that  no  student  ought 
to  have  much  difficulty  in  obtaining  a  grasp  of  the  subject.  .  .  ." 
— Solicitors'  Journal. 

" .  .  .  As  a  Student's  Text-book  we  have  always  felt  that  this 
work  would  be  hard  to  beat,  and  at  the  present  time  we  have  no 
reason  for  altering  our  opinion.  .  " — Laiv  Times. 

WILSHERE'S  Elements  of  Criminal  and  Ma^risterial 
Law  and  Procedure.  By  A.  M.  Wilshere,  Barris- 
ter-at-Law. Second  edition.  256  pages.  Price  8s. 
net. 

This  book  sets  out  concisely  the  essential  principles  of  the  criminal 
law  and  explains  in  detail  the  most  important  crimes,  giving 
precedents  of  indictments ;  it  also  gives  an  outline  of  criminal 
procedure  and  evidence. 

"  An  excellent  little  book  for  examination  purposes.  Any 
student  who  fairly  masters  the  book  ought  to  pass  any  ordinary 
examination  in  criminal  law  with  ease." — Solicitors'  Journal. 

WILSHERE'S  Leading:  Cases  illustrating  the  Crimi- 
nal Law,  for  Students.  168  pages.  Price  6s.  6d. 
net. 

A  companion  book  to  the  above. 

"  This  book  is  a  collection  of  cases  pure  and  simple,  without  a 
commentary.  In  each  case  a  short  rubric  is  given,  and  then  follow 
the  material  parts  of  the  judge's  opinions.  The  selection  of  cases 
has  been  judiciously  made,  and  it  embraces  the  whole  field  of 
criniinal  law.  The  student '  who  has  mastered  this  and  its  com- 
panion volume  will  be  able  to  face  his  examiners  in  criminal  law 
without  trepidation." — Scots  Law  Times. 
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EASEMENTS. 

BLYTH'S    Epitome   of   the   Law   of    Easements.      By 

T.  T.  Blyth,  Barrister-at-Law.     158  pages.     Price 
6s.  net. 

"  The  book  should  prove  a  useful  addition  to  the  student's 
library,  and  as  such  we  can  confidently  recommend  it." — Law 
Quarterly  Review. 


ECCLESIASTICAL     LAW. 

SMITH'S  Law  and  Practice  in  the  Ecclesiastical 
Courts.  For  the  use  of  Students.  By  Eustace 
Smith,  Barrister-at-Law.  Sixth  Edition.  219  pages. 
Price  8s.  net. 

"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the 
student  and  general  reader  a  fair  outline  of  the  scope  and  extent 
of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of 
the  Courts  by  which  it  is  enforced,  and  the  procedure  by  which 
these  Courts  are  regulated.  We  think  the  book  well  fulfils  its 
object.  Its  value  is  much  enhanced  by  a  profuse  citation  of 
authorities  for  the  propositions  contained  in  it." — Bar  Examination 
Journal. 


EQUITY. 

SNELL'S  Principles  of  Equity.  Intended  for  the  use 
of  Students  and  Practitioners.  Seventeenth  Edition. 
By  H.  G.  RiviNGTON,  M.A.  Oxon.,  and  A.  C.  Foun- 
TAiNE.     687  pages.     Price  21s.  net. 

"  In  a  most  modest  preface  the  editors  disclaim  any  intention  to 
interfere  with  Snell  as  generations  of  students  have  known  it. 
Actually  what  they  have  succeeded  in  doing  is  to  make  the  book 
at  least  three  times  as  valuable  as  it  ever  was  before.  Illustrations 
from  cases  have  been  deftly  introduced,  and  the  whole  rendered 
simple  and  intelligible  until  it  is  hardly  recognisable." — The 
Library. 

"  It  has  been  stated  that  this  book  is  intended  primarily  for  law 
students,  but  it  is  much  too  useful  a  book  to  be  so  limited.  It  is 
in  our  opinion  the  best  and  most  lucid  summary  of  the  principles 
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of  the  law  of  equity  in  a  small  compass,  and  should  be  in  every 
lawyer's  library." — Australian  Law  Times. 

"  '  Snell's  Equity  '  which  has  now  reached  its  seventeenth  edition, 
has  long  occupied  so  strong  a  position  as  a  standard  work  for 
students  that  it  was  not  easy  to  perceive  how  it  could  be  improved. 
The  new  editors  have  succeeded  in  achieving  this  task." — Law 
Journal. 

BLYTH'S   Analysis  of    Snell's    Principles   of    Equity, 

with  Notes  thereon.  By  E.  E.  Blyth,  LL.D., 
Solicitor.  Eleventh  Edition.  270  pages.  Price 
7s.  6d.  net. 

"  This  is  an  admirable  analysis  of  a  good  treatise  ;  read  with 
Snell,  this  little  book  will  be  found  very  profitable  to  the  student." 
— Law  Journal. 

STORY'S    Commentaries   on    Equity    Jurisprudence. 

Third  English  Edition.  By  A.  E.  Randall.  641 
pages.     Price  37s.  6d.  net. 

WILSHERE'S     Principles     of     Equity.        By    A.    M. 

WiLSHERE.  [In  the  press. 

In  this  book  the  author  has  endeavoured  to  explain  and  enable 
the  student  to  understand  Equity.  He  has  incorporated  a  large 
number  of  explanations  from  the  authorities  and  has  tried  to  make 
the  subject  intelligible  while  at  the  same  time  he  has  as  much 
useful  and  relevant  detail  as  the  larger  students'  works.  It  is  not 
a  mere  "  cram  "  book. 

KELKE'S     Epitome     of     Leading    Cases    in    Equity. 

Founded  on  White  and  Tudor's  Leading  Cases  in 
Equity.      Third  Edition.      241  pages.      Price  6s. 

"  It  is  not  an  abridgment  of  the  larger  work,  but  is  intended  to 
furnish  the  beginner  with  an  outline  of  equity  law  so  far  as  it  is 
settled  or  illustrated  by  a  selection  of  cases.  Each  branch  is  dealt 
with  in  a  separate  chapter,  and  we  have  (inter  alia)  trusts, 
mortgages,  specific  performance  and  equitable  assignments,  and 
equitable  implications  treated  with  reference  to  the  cases  on  the 
subject." — Law  Times. 

INEJERMAUR'S  Epitome  of  Leading  Equity  Cases. 

See  page  1 1 . 
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EVIDENCE. 

COCKLE'S  Leading  Cases  and  Statutes  on  the  Law 
of  Evidence,  with  Notes,  explanatory  and  connective, 
presenting  a  systematic  view  of  the  whole  subject. 
By  Ernest  Cockle,  Barrister-at-Law.  Third 
Edition.      500  pages.      Price   15s.  net. 

This  book  and  Phipson's  Manual  are  together  sufficient  for 
all  ordinary  examination  purposes,  and  will  save  students  the 
necessity  of  reading  larger  works  on  this  subject. 

By  an  ingenious  use  of  black  type  the  author  brings  out  the 
essential  words  of  the  judgments  and  Statutes,  and  enables  the 
student  to  see  at  a  glance  the  effect  of  each  section. 

"  Of  all  the  collections  of  leading  cases  compiled  for  the  use  of 
students  with  which  we  are  acquainted,  this  book  of  Mr.  Cockle's 
is,  in  our  opinion,  far  and  away  the  best.  The  student  who  picks 
up  the  principles  of  the  English  law  of  evidence  from  these 
readable  and  logical  pages  has  an  enormous  advantage  over  a 
generation  of  predecessors  who  toiled  through  the  compressed 
sentences  of  Stephen's  little  digest  in  a  painful  effort  to  grasp  its 
meaning.  Mr.  Cockle  teaches  his  subject  in  the  only  way  in 
which  a  branch  of  law  so  highly  abstract  can  ever  be  grasped  ;  he 
arranges  the  principal  rules  of  evidence  in  logical  order,  but  he 
puts  forward  each  in  the  shape  of  a  leading  case  which  illustrates 
it.  Just  enough  of  the  headnote,  the  facts,  and  the  judgments  are 
selected  and  set  out  to  explain  the  point  fully  without  boring  the 
reader ;  and  the  notes  appended  to  the  cases  contain  all  tlie 
additional  information  tliat  anyone  can  require  in 
ordinary  practice." — Solicitors'  Journal. 

PHIPSON'S  Law  of  Evidence.  By  S.  L.  Phipson, 
Barrister-at-Law.     Sixth  Edition.  [In  the  press. 

" .  .  .  The  work  is  a  happy  medium  between  a  book  of  the 
type  of  Stephen's  Digest  and  the  large  treatises  upon  the  subject, 
and  owing  to  its  excellent  arrangement  is  one  that  is  well  suited 
both  to  practitioners  and  students. "^Latf  Times. 

PHIPSON'S  Manual  of  the  Law  of  Evidence.  Second 
Edition.     236  pages.     Price  7s.  6d.  net. 

This  is  an  abridgment  for  students  of  Mr.  Phipson's  larger  treatise. 
With  Cockle's  Cases  it  will  be  sufificient  for  examination  purposes. 

"  The  way  of  the  student,  unlike  that  of  the  transgressor,  is  no 
longer  hard.  The  volume  under  review  is  designed  by  the  author 
for  the  use  of  students.  To  say  that  it  is  the  best  text-book  for 
students  upon  the  subject  is  really  to  understate  its  usefulness  ;  as 
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far  as  we  kaow  there  is  in  existence  no  other  treatise  upon  evidence 
which  gives  a  scientific  and  accurate  presentment  of  the  subject 
in  a  form  and  compass  suitable  to  students." — Australian  Law 
Times. 

"  We  know  no  book  on  the  subject  which  gives  in  so  short  a 
space  so  much  valuable  information.  We  readily  commend  the 
work  both  to  students  and  to  practitioners,  especially  those  who, 
not  being  in  possession  of  the  author's  larger  work,  wish  to  have 
an  up-to-date  and  explanatory  companion  to  '  Cockle.'  " — South 
African  Law  Journal. 

BEST'S  Principles  of  Evidence.  With  Elementary 
Rules  for  conducting  the  Examination  and  Cross- 
Examination  of  Witnesses.  Eleventh  Edition.  By 
S.  L.  Phipson,  Barrister-at-Law.  626  pages.  Price 
£1  5s.  net. 

"  The  most  valuable  work  on  the  law  of  evidence  which  exists 
in  any  country." — Laiv  Times. 

"  There  is  no  more  scholarly  work  among  all  the  treatises  on 
Evidence  than  that  of  Best.  There  is  a  philosophical  breadth  of 
treatment  throughout  which  at  once  separates  the  work  from 
those  mere  collections  of  authorities,  which  take  no  account  of 
the  'reason  why,'  and  which  arrange  two  apparently  contradictory 
propositions  side  by  side  without  comment  or  explanation." — 
Law  Magazine. 

MAUDE'S  Justices'  Handbook  on  the  Law  of 
Evidence.  By  W.  C.  Maude,  Barrister-at-Law. 
no  pages.      Price  4s.  6d.  net. 

Though  written  for  the  use  of  justices  of  the  peace,  bar  students 
will  find  this  book  very  useful  as  containing  in  a  small  compass  a 
clear  outline  of  the  law. 

WROTTESLEY  on  the  Examination  of  Witnesses 
in  Court.  Including  Examination  in  Chief,  Cross- 
Examination,  and  Re-Examination.  With  chapters 
on  Preliminary  Steps  and  some  Elementary  Rules 
of  Evidence.  By  F.  J.  Wrottesley,  of  the  Inner 
Temple, Barrister-at-Law.  173 pages.  Price5s.6d.net. 
This  is  a  practical  book  for  the  law  student.  It  is  interesting,  and 
is  packed  full  of  valuable  hints  and  information.  The  author 
lays  down  clearly  and  succinctly  the  rules  which  should  guide  the 
advocate  in  the  examination  of  witnesses  and  in  the  argument  of 
questions  of  fact  and  law,  and  has  illustrated  the  precepts  which 
he  has  given  by  showing  how  they  have  been  put  into  actual 
practice  by  the  greatest  advocates  of  modem  times. 
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EXAMINATION     GUIDES    AND 
QUESTIONS. 

SHEARWOOD'S  Selection  of  Questions  appearing:  in 
the  Bar  Examinations  from  1905  to  1913.  Price 
3s.  6d.  net. 

SHEARWOOD'S  Selection  of  Questions  set  at  the 
Bar  Examinations  from  1913  to  1919.  Price 
5s.  net. 

INDERMAUR'S  Articled  Clerk's  Guide  to  and 
Self-Preparation    for     the     Pinal     Examination. 

Containing  a  Complete  Course  of  Study,  with  Books 
to  Read,  List  of  Statutes,  Cases,  Test  Questions,  &c., 
and  intended  for  the  use  of  those  Articled  Clerks  who 
read  by  themselves.  Seventh  Edition.  By  Charles 
Thwaites,  Solicitor.     120  pages.     Price  6s.  net. 

"  His  advice  is  practical  and  sensible  :  and  if  the  course  of  study 
he  recommends  is  intelligently  followed,  the  articled  clerk  will 
have  laid  in  a  store  of  legal  knowledge  more  than  sufficient  to 
carry  him  through  the  Final  Examination." — Solicitors'  Journal. 

A  New  Guide  to  the  Bar.  Containing  the  Regula- 
tions and  Examination  Papers,  and  a  critical  Essay 
on  the  Present  Condition  of  the  Bar  of  England. 
By  LL.B.,  Barrister-at-Law.  Fourth  Edition.  204 
pages.     Price  5s. 

A  Guide  to  the  Le£:al  Profession  and  London   LL.B. 

Containing  the  latest  Regulations,  with  a  detailed 
description  of  all  current  Students'  Law  Books,  and 
suggested  courses  of  reading.     Price  is.  net. 


INSURANCE     LAW. 

HARTLEY'S  Analysis  of  the  Law  of  Insurance.     By 

D.  H.  J.  Hartley,   Barrister-at-Law.      119   pages. 
Price  4s.  6d.  net. 
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INTERNATIONAL     LAW. 

BENTWICH'S  Students'  Leading  Cases  and  Statutes 
on  International  Law,  arranged  and  edited  with 
notes.  By  Norman  Bentwich,  Barrister-at-Law. 
With  an  Introductory  Note  by  Professor  L.  Oppen- 
HEiM.     247  pages.     Price  12s.  6d.  net. 

"  This  Case  Book  is  admirable  from  every  point  of  view,  and 
may  be  specially  recommended  to  be  used  by  young  students  in 
conjimction  with  their  lectures  and  their  reading  of  text-books." 
— Professoy  Oppenheim. 

COBBETT'S  Leading-  Cases  and  Opinions  on  Inter- 
national Law,  and  various  points  of  English  Law 
connected  therewith,  Collected  and  Digested  from 
English  and  Foreign  Reports,  Official  Documents, 
and  other  sources.  With  Notes  containing  the  views 
of  the  Text-writers  on  the  Topics  referred  to,  Supple- 
mentary Cases,  Treaties,  and  Statutes.  Third 
Edition.     By  Pitt  Corbett,  M.A.,  D.C.L.  Oxon. 

Vol.  I.    "Peace."    409  pages.     15s.  net. 
Vol.11.     "War  and  Neutrality."    579  pages.    15s.net. 
The  two  volumes,  if  taken  together,  cost  20s.  net. 

"  The  book  is  well  arranged,  the  materials  well  selected,  and  the 
comments  to  the  point.  Much  will  be  found  in  small  space  ia 
this  book." — Law  Journal. 

"  The  notes  are  concisely  written  and  trustworthy.     .     . 
The  reader  will  learn  from  them  a  great  deal  on  the  subject,  and 
the  book  as  a  whole  seems  a  convenient  introduction  to  fuller  and 
more  systematic  works." — Oxford  Magazine. 


JURISPRUDENCE. 

EASTWOOD'S  Brief  Introduction  to  Austin's  Theory 
of    Positive    Law    and    Sovereignty.      By    R.    A. 

Eastwood.     72  pages.      Price  3s.  6d.  net. 

Nine  out  of  ten  students  who  take  up  the  study  of  Jurisprudence 
are  set  to  read  Austin,  without  any  warning  that  Austin's  views 
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are  not  universally  held,  and  that  his  work  ought  not  now  to  be 
regarded  alone,  but  rather  in  connection  with  the  volvime  of 
criticism  and  counter-criticism  to  which  it  has  given  rise. 

Mr.  Eastwood's  book  gives  a  brief  summary  of  the  more  essential 
portions  of  Austin,  together  with  a  summary  of  the  various  views 
and  discussions  which  it  has  provoked. 

SALMOND'S  Jurisprudence;  or,  Tlieory  of  tlie  Law. 

By  John  W.  Salmond,  Barrister-at-Law.  Fourth 
Edition.     527  pages.     Price  i6s.  net. 

An  Analysis  of  Salmond's  Jurisprudence.      By  R.  E. 

DE  Beer.     144  pages.     Price  3s.  6d.  net. 

LEGAL     HISTORY. 

EVANS'S    Theories    and    Criticisms    of    Sir    Henry 

Maine.  Contained  in  his  six  works,  "Ancient  Law," 
"Early  Law  and  Customs,"  "Early  History  of  In- 
stitutions," "Village  Communities,"  "International 
Law,"  and  "  Popular  Government,"  which  works 
have  to  be  studied  for  the  various  examinations. 
By  Morgan  O.  Evans,  Barrister-at-Law.  loi  pages. 
Price  5s.  net. 

LEGAL     MAXIMS. 

BROOM'S  Selection  of  Le^^al  Maxims,  Classified  and 
Illustrated.  Eighth  Edition.  By  j.  G.  Pease  and 
Herbert  Chitty.      767  pages.      Price  £1  ids.  net. 

The  main  idea  of  this  work  is  to  present,  under  the  head  of 
"Maxims,"  certain  leading  principles  of  English  law,  and  to 
illustrate  some  of  the  ways  in  which  those  principles  have  been 
applied  or  limited,  by  reference  to  reported  cases. 

"  It  has  been  to  us  a  pleasure  to  read  the  book,  and  we  cannot 
help  thinking  that  if  works  of  this  kind  were  more  frequently 
studied  by  the  Profession  there  would  be  fewer  false  points  taken 
in  argument  in  our  Courts." — Justice  of  the  Peace. 

Latin  for  Lawyers.  Contains  (i)  A  course  in  Latin, 
in  32  lessons,  based  on  legal  maxims  ;  (2)  1000  Latin 
Maxims,  with  translations,  explanatory  notes,  cross- 
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references,  and  subject-index ;  (3)  A  Latin  Vocabu- 
lary.    300  pages.     Price  7s.  6d. 

This  book  is  intended  to  enable  the  practitioner  or  student  to 
acquire  a  working  knowledge  of  Latin  in  the  shortest  possible 
time,  and  at  the  same  time  to  become  acquainted  with  the  legal 
maxims  which  embody  the  fundamental  rules  of  the  common  law. 

COTTERELL'S  Latin  Maxims  and  Phrases.  Literally 
translated,  with  explanatory  notes.  Intended  for 
the  use  of  students  for  all  legal  examinations.  By 
J.  N.  CoTTERELL,  Solicitor.  Third  Edition.  82 
ipages.     Price  5s.  net. 


LOCAL    GOVERNMENT. 

WRIGHT  &  HOBHOUSE'S  Outline  of  Local  Govern- 
ment and  Local  Taxation  in  Eng-land  and  Wales 

(excluding  London).  Fourth  Edition.  With  Intro- 
duction and  Tables  of  Local  Taxation.  By  Rt. 
Hon.  Henry  Hobhouse.  219  pages.  Price  7s.  6d. 
net. 

"  The  work  gives  within  a  very  moderate  compass  a  singularly 
clear  and  comprehensive  account  of  our  present  system  of  local 
self-government,  both  in  urban  and  rural  districts.  We  are,  in- 
deed, not  aware  of  any  other  work  in  which  a  similar  view  is 
given  with  equal  completeness,  accuracy,  and  lucidity." — County 
Council  Times. 

"  Lucid,  concise,  and  accurate  to  a  degree  which  has  never  been 
surpassed." — Justice  of  the  Peace. 

JACOBS'  Epitome  of  the  Law  relatin^r  to  Public 
Health.  By  Bertram  Jacobs,  Barrister-at-Law. 
igi  pages.      Price  7s.  6d. 

Specially  written  for  students. 

"  This  little  work  has  the  great  merit  of  being  an  accurate  guide 
to  the  whole  body  of  law  in  broad  outline,  with  the  added  ad- 
vantage of  bringing  the  general  law  up  to  date.  The  one  feature 
will  appeal  to  the  general  student  or  newly-fledged  councillor,  and 
the  other  to  the  expert  who  is  always  the  better  lor  the  perusal  of 
an  elementary  review." — Municipal  Officer. 
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MERCANTILE     LAW. 

HURST  &  CECIL'S    Principles   of   Commercial   Law. 

With  an  Appendix  of  Annotated  Statutes.  Second 
Edition.  By  J.  Hurst,  Barrister-at-Law.  518  pages. 
Price  IDS.  6d.  net. 

SLATERS'  Principles  of  Mercantile  Law.  By  Joshua 
Slater,  Barrister-at-Law.  Third  Edition.  308 
pages.     Price  6s.  6d.  net. 


MORTGAGES. 

STRAHAN'S  Principles  of  the  General  Law  of 
Mortgages.  By  J.  Andrew  Strahan,  Barrister-at- 
Law,  Reader  of  Equity,  Inns  of  Court.  Second 
Edition.      247  pages.      Price  7s.  6d.  net. 

"  He  has  contrived  to  make  the  whole  law  not  merely  consistent, 
but  simple  and  reasonable.  .     .     Mr.  Strahan 's  book  is  ample 

for  the  purposes  of  students'  examinations,  and  may  be  thoroughly 
recommended." — Law  Journal. 

"  It  is  a  subject  in  which  there  is  great  need  for  a  book  which  in 
moderate  compass  should  set  forth  in  clear  and  simple  language 
the  great  leading  principles.  This  Mr.  Strahan's  book  does  in  a 
way  that  could  hardly  be  bettered." — Law  Notes. 


PARTNERSHIP. 

STRAHAN  &  OLDHAM'S   Law  of   Partnership.     By 

J.  A.  Strahan,  Reader  of  Equity,  Inns  of  Court, 
and  N.  H.  Oldham,  Barristers-at-Law.  275  pages. 
Price  IDS. 

The  appendices  contain  all  the  English  legislation  on  the  subject, 
the  Rules  of  the  Supreme  Court,  and  also  sections  of  certain 
Indian  Acts  relating  to  partnership. 

"It  might  almost  be  described  as  a  collection  of  judicial 
statements  as  to  the  law  of  partnership  arranged  with  skill,  so  as 
to  show  their  exact  bearing  on  the  language  used  in  the  Partner- 
ship Act  of  1890,  and  we  venture  to  prophesy  that  the  book  will 
attain  a  considerable  amount  of  fame." — Student's  Companion. 
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PERSONAL     PROPERTY. 

WILLIAMS'  Principles  of  the  Law  of  Personal  Pro- 
perty, intended  for  the  use  of  Students  in  Con- 
veyancing. Seventeenth  Edition.  By  T.  Cyprian 
Williams,  of  Lincoln's  Inn,  Barrister-at-Law.  655 
pages.     Price  £1   is.  net. 

"  Whatever  competitors  there  may  be  in  the  field  of  real  pro  - 
perty,  and  they  are  numerous,  none  exist  as  serious  rivals  to 
Williams'  Personal.  For  every  law  student  it  is  invaluable,  and 
to  the  practitioner  it  is  often  useful." — Laiv  Times. 

WILSHERE'S  Analysis  of  Williams  on  Real  and 
Personal  Property.  By  A.  M.  Wilshere,  Barrister- 
at-Law.    205  pages.    Third  Edition.    Price  6s.  net. 

This  book  is  designed  as  an  assistance  to  the  memory  of  the 
student  who  has  read  the  parent  works.  It  contains  a  useful 
appendix  of  questions. 

"  It  will  be  found  a  most  excellent  aid  to  the  student." — Law 
Students'  Journal. 

KELKE'S  Epitome  of  Personal  Property  Law.  Third 
Edition.      155  pages.      Price  5s. 

"  On  the  eve  of  his  examination  we  consider  a  candidate  for  the 
Solicitors'  Final  would  find  this  epitome  most  useful." — Law  Notes. 

■'  An  admirable  little  book ;  one,  indeed,  which  will  prove  of 
great  service  to  students,  and  which  will  meet  the  needs  of  the 
busy  practitioner  who  desires  to  refresh  his  memory  or  get  on  the 
track  of  the  law  without  delay." — Irish  Law  Journal. 

QOODEVE'S    Modern    Law    of    Personal    Property. 

With  an  Appendix  of  Statutes  and  Forms.  Fifth 
Edition.  Revised  and  partly  re-written  by  J.  H. 
Williams  and  W.  M.  Crowdy,  Barristers-at-Law. 
461  pages.      Price  £1  net. 

PROCEDURE. 

ODQERS   on   the   Common    Law.      See  page  6. 

INDERMAUR'S  Manual  of  the  Practice  of  the 
Supreme  Court  of  Judicature,  in  the  King's 
Bench    and   Chancery    Divisions.      Tenth  Edition. 
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Intended  for  the  use  of  Students  and  the  Profession. 
By  Charles  Thwaites,  Solicitor.  495  pages.  Price 
£1  net. 

"  The  arrangement  of  the  book  is  good,  and  references  are  given 
to  the  leading  decisions.  Copious  references  are  also  given  to  the 
rules,  so  that  the  work  forms  a  convenient  guide  to  the  larger 
volumes  on  practice.  It  is  a  very  successful  attempt  to  deal 
clearly  and  concisely  with  an  important  and  complicated 
subject." — Solicitors'  Journal, 

WILSHERE'S  Outlines  of  Procedure  in  an  Action  in 
the  King's  Bench  Division.  With  some  facsimile 
forms.  For  the  Use  of  Students.  By  A.  M.  Wilshere, 
Barrister  -  at  -  Law.  Second  Edition.  127  pages. 
Price  7s.  6d.  net. 

This  forms  a  companion  volume  to  Wilshere 's  Criminal  Law,  and 
the  student  will  find  sufficient  information  to  enable  him  to  pass 
any  examination  in  the  subjects  dealt  with  by  the  two  books. 

"  The  author  has  made  the  book  clear,  interesting,  and  instruc- 
tive, and  it  should  be  acceptable  to  students." — Solicitors'  Journal. 

WHITE'S  Points  on  Cliancery  Practice.  A  Lecture 
delivered  to  the  Solicitors'  Managing  Clerks' 
Association,  by  Richard  White,  a  Master  of  the 
Supreme  Court.     76  pages.     Price  .3s.  6d.  net. 


REAL     PROPERTY. 

WILLIAMS'  Principles  of  the  Law  of  Real  Property. 

Intended  as  a  first  book  for  the  use  of  Students  in 
Conveyancing.  22nd  Edition.  By  T.  Cyprian 
Williams,  Barrister  -  at  -  Law.  717  pages.  Price 
■£i  IS.  net. 

"  Its  value  tothe  student  cannot  well  be  over-estimated." — Law 
,  Students'  Journal. 

"  The  modern  law  of  real  property  is,  as  he  remarks  in  his  con- 
cluding summary,  a  system  of  great  complexity,  but  under  his 
careful  supervision  '  Williams  on  Real  Property '  remains  one  of 
the  most  useful  text-books  for  acquiring  a  knowledge  of  it." — 

.    Stlicitors'  Journal. 
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WILSHERE'S  Analysis  of  Williams  on  Real  and 
Personal  Property.  Third  Edition.  205  pages. 
Price  6s.  net. 

This  book  is  designed  as  an  assistance  to  the  memory  of  the 
student  who  has  read  the  parent  works.  It  contains  a  useful 
appendix  of  questions. 

"Read  before,  with,  or  after  Williams,  this  should  prove  of 
much  service  to  the  student.  In  a  short  time  it  is  made  possible 
to  him  to  grasp  the  outline  of  this  diificult  branch  of  the  law." — 
Law  Magazine. 

KELKE'S    Epitome   of    Real    Property    Law,   for   the 

use  of  Students.  Fifth  Edition.  By  Cuthbert 
Spurling,  Barrister-at-Law.  243  pages.  Price 
8s.  6d.  net. 

"The  arrangement  is  convenient  and  scientific,  and  the  text 
accurate.  It  contains  just  what  the  diligent  student  or  ordinary 
practitioner  should  carry  in  his  head,  and  must  be  very  useful  for 
those  about  to  go  in  for  a  law  examination." — Law  Times. 


QOODEVE'S  Modern  Law  of  Real  Property.  Fifth 
Edition.  By  Sir  Howard  Warburton  Elphinstone, 
Bart.,  and  F.  T.  Maw,  both  of  Lincoln's  Inn,  Barris- 
ters-at-Law.     462  pages.     Price  21s. 

"  No  better  book  on  the  principles  of  the  law  relating  to  real 
property  could  well  be  placed  in  a  student's  hands  after  the  first 
elements  relating  to  the  subject  have  been  mastered." — Law 
Students'  Journal. 


EDWARDS'  Compendium  of  the  Law  of  Property  in 
Land.  For  the  use  of  Students  and  the  Profession. 
By  W.  D.  Edwards,  Barrister-at-Law.  Fourth 
Edition.    619  pages.     Price  £1  net. 

"  Mr.  Edwards'  treatise  on  the  Law  of  Real  Property  is  marked 
by  excellency  of  arrangement  and  conciseness  of  statement." — 
Solicitors'  Journal. 

"  So  excellent  is  the  arrangement  that  we  know  of  no  better 
compendium  upon  the  subject  of  which  it  treats. "^ — Law  Times. 
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RECEIVERS. 

KERR  on  the  Law  and  Practice  as  to  Receivers 
appointed  by  the  Hi^^h  Court  of  Justice  or  Out  of 
Court.  Sixth  Edition.  346  pages.  Price  los.  6d. 
net. 


ROMAN     LAW. 

KELKE'S  Epitome  of  Roman  Law.  255  pages. 
Price  6s.  net. 

This  is  a  highly  condensed  summary  of  all  the  salient  facts  of 
Roman  Law  throughout  its  history,  taking  as  its  centre  the  era  of 
Gaius  and  the  Antonines. 

"  One  of  the  safest  introductory  manuals  which  can  be  put  into 
the  hands  of  a  student  who  wishes  to  get  a  general  .knowledge  of 
the  subject.  In  embodying  many  of  the  views  of  Moyle,  Sohm, 
and  Poste,  it  is  more  up-to-date  than  some  of  the  older  manuals 
which  are  still  in  traditional  use,  and  much  more  accurate  and 
precise  than  some  of  the  elementary  works  which  have  appeared 
more  recently." — Law  Quarterly  Review. 

KELKE'S  Primer  of  Roman  Law.  152  pages.  Price 
5s.  net. 

"  In  this  book  the  author  confines  himself  mainly  to  the  system 
of  Justinian's  Institutes,  and  as  a  student's  guide  to  that  text-book 
it  should  be  very  useful.  The  summary  is  very  well  done,  the 
arrangement  is  excellent,  and  there  is  a  very  useful  Appendix  of 
Latin  words  and  phrases." — Law  Journal. 

CAMPBELL'S  Compendium  of  Roman  Law.  Founded 
on  the  Institutes  of  Justinian  ;  together  with 
Examination  Questions  Set  in  the  University  and 
Bar  Examinations  (with  Solutions),  and  Definitions 
of  Leading  Terms  in  the  Words  of  the  Principal 
Authorities.  Second  Edition.  By  Gordon  Campbell, 
of  the  Inner  Temple,  M.A.,  LL.D.  300  pages.  Price 
i2s.  net. 

HARRIS'S  Institutes  of  Gaius  and  Justinian.  With 
copious  References  arranged  in  Parallel  Columns, 
also  Chronological  and  Analytical  Tables,  Lists  of 
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Laws,  &c.,  &c.  Primarily  designed  for  the  use  of 
Students  preparing  for  Examination  at  Oxford, 
Cambridge,  and  the  Inns,  of  Court.  By  F.  Harris, 
B.C.L.,  M.A.,  Barrister- at- Law.  Third  Edition. 
223  pages.      Price  6s.  net. 

"  This  book  contains  a.  summary  in  English  of  the  elements  of 
Roman  Law  as  contained  in  the  works  of  Gains  and  Justinian, 
and  is  so  arranged  that  the  reader  can  at  once  see  what  are  the 
opinions  of  either  of  these  two  writers  on  each  point.  From  the 
very  exact  and  accurate  references  to  titles  and  sections  given  he 
can  at  once  refer  to  the  original  writers.  The  concise  manner  in 
which  Mr.  Harris  has  arranged  his  digest  will  render  it  most 
useful,  not  only  to  the  students  for  whom  it  was  originally  written, 
but  also  to  those  persons  who,  though  they  have  not  the  time  to 
wade  through  the  larger  treatises  of  Poste,  Sanders,  Ortolan,  and 
others,  yet  desire  to  obtain  some  knowledge  of  Roman  Law." 
-^Oxford  and  Cambridge  Undergraduates'  Journal. 


SALKOWSKI'S  Institutes  and  History  of  Roman 
Private  Law.  With  Catena  of  Texts.  By  Dr. 
Car  Salkowski,  Professor  of  Laws,  Konigsberg. 
Translated  and  Edited  by  E.  E.  Whitfield,  M.A. 
Oxon.     1076  pages.     Price  £1  12s.  net. 


HUNTER'S  Systematic  and  Historical  Exposition  of 
Roman  Law  in  the  Order  of  a  Code.      By  W.  A. 

Hunter,  M.A.,  Barrister-at-Law.  Embodying  the 
Institutes  of  Gaius  and  the  Institutes  of  Justinian, 
translated  into  English  by  J.  Ashton  Cross,  Bar- 
rister-at-Law. Fourth  Edition.  1075  pages.  [Price 
£1   i2s.  net. 


HUNTER'S  Introduction  to  the  Study  of  Roman 
Law  and  the  Institutes  of  Justinian.  Sixth 
Edition.  With  a  Glossary  explaining  the  Technical 
Terms  and  Phrases  employed  in  the  Institutes. 
By  W.  A.  Hunter,  M.A.,  LL.D.,  of  the  Middle 
Temple,  Barrister-at-Law.  228  pages.  Price  ids. 
net. 
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SHEARWOOD'S    Roman    Law    Examination    Guide. 

By  J.    A.    Shearwood,    Barrister-at-Law.      Second 
Edition.      192  pages.      Price  7s.  6d. 
CONTENTS. 

I.    Analytical  Tables.  2.    Historical  Sketch. 

3.    Concise  Analysis.  4.    Questions  &  Answers. 

5.    List  of  Changes  by  Justinian.       6.    Maxims. 
This  is  a  most  useful  book  for  the  student  of  Roman  Law.    Its 
utility  may  be  gauged  by  the  fact  that  practically  every  question 
set  at  a  Bar  Examination  since  the  book  was  issued  could  be 
answered  by  a  student  who  had  read  it. 

SALE    OF    GOODS. 

WILLIS'S  Law  of  Contract  of  Sale.  Contained  in  a 
Course  of  Six  Lectures  delivered  by  William  Willis, 
one  of  His  Majesty's  Counsel.  At  the  request  of  the 
Council  of  Legal  Education,  rgo  pages.  Price 
7s.  6d.  net. 

STATUTES. 

MAXWELL  on  the  Interpretation  of   Statutes.     By 

Sir  Peter  Benson  Maxwell,  late  Chief  Justice  of 
the  Straits  Settlements.  Fifth  Edition.  By  F.  Stroud, 
Barrister-at-Law.     Price  £1  5s.  net. 

CRAIES  on  Statute  Law  founded  on  Hardcastle  on 
Statutory  Law.  With  Appendices  containing  Words 
and  Expressions  used  in  Statutes  which  have  been 
judicially  and  statutably  construed,  and  the  Popular 
and  Short  Titles  of  certain  Statutes,  and  the  Inter- 
pretation Act,  1899.  By  W.  F.  Craies,  Barrister-at- 
Law.  Second  Edition.  825  pages.  Price  £1  8s.  net. 
"  Both  the  profession  and  students  will  find  this  work  of  great 
assistance  as  a  guide  in  that  difficult  branch  of  our  law,  namely 
the  construction  of  Statutes." — Law  Times. 

TORTS. 

ODQERS   on   the   Common   Law.      See  page  6. 

WILSHERE'S     Analysis    of     Contracts     and    Torts, 

being  an  Analysis  of  Books  III.  and  IV.  of  Odgers  on 
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the  Common  Law.  By  A.  M.  Wilshere  and  Douglas 
RoBB,  Barristers-at-Law.  172  pages.  Price  6s.  net. 
It  is  designed  as  an  assistance  to  the  memory  of  the  Student  who 
has  read  the  parent  work. 

FRASER'S     Compendium     of    the     Law     of    Torts. 

Specially  adapted  for  the  use  of  Students.  By  H. 
Fraser,  Barrister-at-Law,  one  of  the  Readers  to  the 
Inns  of  Court.  Ninth  Edition.  251  pages.  Price  8s. 
net. 

"  It  is  a  model  book  for  students — clear,  succinct,  and  trustworthy, 
and  showing  a  practical  knowledge  of  their  needs." — Law  Journal. 

RINQWOOD'S  Outlines  of  the  Law  of  Torts.  Pre- 
scribed as  a  Text-book  by  the  Incorporated  Law 
Society  of  Ireland.  By  Richard  Ringwood,  M.A., 
of  the  Middle  Temple,  Barrister-at-Law.  Fourth 
Edition.     376  pages.     Price  ids.  6d.  net. 

"  We  have  always  had  a  great  liking  for  this  work,  and  are  very 
pleased  to  see  by  the  appearance  of  a  new  Edition  that  it  is 
appreciated  by  students.  We  consider  that  for  the  ordinary 
student  who  wants  to  take  up  a  separate  work  on  Torts,  this  is 
the  best  book  he  can  read,  for  it  is  clear  and  explanatory,  and  has 
good  illustrative  cases,  and  it  is  all  contained  in  a  very  modest 
compass.  .  .  .  This  Edition  appears  to  have  been  thoroughly 
revised,  and  is,  we  think,  in  many  respects  improved." — Law 
Students'  Journal. 

"  The  work  is  one  we  well  recommend  to  law  students,  and  the 
able  way  in  which  it  is  written  reflects  much  credit  upon  the 
author." — Law  Times. 

WILLS. 

STRAHAN'S  Law  of  Wills.  By  J.  A.  Strahan, 
Barrister-at-Law.      167  pages.      Price  7s.  6d.  net. 

"We  do  not  know  of  anything  more  useful  in  its  way  to  a 
student,  and  it  is  a  book  not  to  be  despised  by  the  practitioner." 
— Law  Magazine. 

MATHEWS'    Guide    to    Law    of    Wills.      By   A.   G. 

Mathews,  Barrister-at-Law.  402  pages.  Price 
7s.  6d.  net. 

"  Mr.  Mathews  has  produced  an  excellent  and  handy  volume  on 
a  subject  bristling  with  diiiiculties.  ,  .  .  There  is  a  scope  for  a 
short  work  of  this  kind  on  this  subject,  and  doubtless  Mr.  Mathews' 
book  will  find  its  way  into  the  hands  of  many  Law  Students." — 
Juridical  Review. 


Eastern  Press,  Ltd.,  London  and  Reading. 


